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MEMORANDA. 

On  the  19th  oi  November  1856,  Six  Alexander  James  Edmund 
Cockbunif  Knight,  Her  Majesty's  Attorney-General,  was  ap- 
pointed Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  in 
the  place  of  the  Right  Honourable  Sir  John  Jervis,  Knight, 
deceased. 

On  the  22nd  of  November,  Sir  Richard  Bethell,  Her  Ma- 
jesty's Solicitor-General,  was  appointed  to  be  Her  Majesty's 
Attorney-General,  in  the  place  of  Sir  Alexander  James  Edmund 
Cockburn. 

On  the  same  day,  the  Right  Honourable  James  Alexander 
Stuart  Wortley,  Q.C.  and  Recorder  of  London,  was  appointed 
to  be  Her  Majesty's  Solicitor-General,  in  the  place  of  Sir  Richard 
Bethell 
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ERRATA. 


Vol.  V. 

Page  301,  line  7, /or  "  second,"  read  "  first," 
„    520,  line  17,  for  "  1853,"  read  "  1843." 

„    890,  at  the  end  of  line  12,  insert  the  words,  "  to  the  use  of 
Hannah  Clark  for  life,  with  remainder." 


REPOETS 


OF 


CASES 


ARGUED  AND  DETERMINED 

IN  THE 

HIGH    COURT   OF   CHANCERY. 

1854. 

Nov.  23,  24, 

25. 

1856. 

HAWKINS  v.  GATHERCOLE.  Jon.  19, 24. 

rilHESE  were  two  appeals  from  a  decree  of  Vice-    Before  The 
^      Chancellor  Kindersley,  founded  in  principle  upon       ^tkIes.''"' 
a  decision  of  Vice-Chancellor  Lord  Cranworth,  granting  ^  registered 

an  interlocutory  injunction  in  the  same  case.    The  case  jud^ent 

,  against  a  der- 

18  reported  on  the  application  for  an  injunction  m  the  first  gyman  does 

volume  of  Mr.  Simons'  New  Series  of  Reports  (a).    The  °^'  "^  ^ 

facts  were  shortly  these : —  his  benence 

eDtitliDg  the 
judgment  cre- 
By  an  indenture  dated  the  8th  of  August  1846,  the  ditortothe 

Rev.  M,  A.  Gathercole  made  a  mortgage  in  fee  to  the  a  receiver 
Plaintiff  Mr.  Hawkins,  for  securing  the  repayment  of  ^^^  ^  J?^ 
24,000i.  with  interest.  At  the  same  time,  Mr.  Gather- 
cole  executed  a  warrant  of  attorney  for  49,000/.,  on  which 
judgment  was  entered  up  and  registered  under  the  pro- 
visions of  the  statute  1  &  2  Vict.  c.  110,  on  the  5th  of 
September  in  the  same  year.     Five  years  afterwards  the 

judgment 
{a)  Page  63. 
Vol.  VI.  B  D.M.G. 


2  CASES  IN  CHANCERY. 

1864.       judgment  was  re-registered.    Shortly  afterwards,  Mr. 
^^^•"^^^       GathercoU  became,  upon  his  own  presentation,  Vicar  of 
„.  Chatteris  Nuns,  in  the  Isle  of  Ely,    In  September  1849, 

Gathbrcolb.  jyif^  Hawkins  issued  a  writ  of  fieri  facias  for  the  reco- 
very of  arrears  of  interest  on  the  debt,  but  the  sheriff 
being  unable  to  raise  the  full  amount  a  sequestration 
was  issued,  under  which  the  remainder  of  the  arrears  of 
interest  was  obtained.  Other  judgment  creditors  after- 
wards issued  sequestrations  against  the  benefice.  Mr. 
Hawkins  then  filed  the  bill  in  the  present  suit  against 
Mr.  GathercoU f  the  Bishop  of  JE/y,  and  the  other  judg- 
ment creditors,  praying  that  the  Plaintiff  might  be 
declared  entitled  to  have  his  debt  and  interest  paid  in 
priority  to  the  judgments  of  the  other  judgment  credi- 
tors, and  that  the  Plaintiff's  judgment  might  be  declared 
a  charge  upon  the  vicarage,  and  that  the  Bishop  might 
be  restrained  from  executing  the  sequestrations  of  the 
other  creditors,  and  that  a  receiver  might  be  appointed 
of  the  rents,  tithes  and  rent-charges  belonging  to  the 
vicarage. 

It  was  upon  the  motion  for  the  injunction  and  re- 
ceiver thus  prayed  for  that  Lord  Cranworth^  then  Vice- 
Chancellor,  on  the  21st  oi  November  1850,  held  that 
the  judgment  was  a  charge  upon  the  living,  under  the 
1  &  2  Vict,  c.  110,  s.  13  (a),  and  made  an  order  which, 

after 

(a)  1  &  2  Vict,  c.  1 10, 8. 13.  "  And  be  it  enacted,  that  a  judgment 
already  entered  up  or  to  be  hereafter  entered  up  against  any  person  in 
any  of  her  Majesty's  Superior  Courts  at  Westminster,  shall  operate  as 
a  charge  upon  all  lands,  tenements,  rectories*,  advowsons,  tithes,  rents 
and  hereditaments  (including  lands  and  hereditaments  of  copyhold  or 
customary  tenure),  of  or  to  which  such  person  shall,  at  the  time  of 
entering  up  such  judgment,  or  at  any  time  afterwards,  be  seised,  pos- 
sessed or  entitled  for  any  estate  or  interest  whatever  at  law  or  in 
equity,  whether  in  possession,  reversion,  remainder  or  expectancy,  or 
over  which  such  person  shall  at  the  time  of  entering  up  such  judg- 
ment or  at  any  time  afterwards,  have  any  disposing  power  which  he 


CASES  IN  CHANCERY. 

after  referring  it  to  the  Master  to  appoint  some  proper  1864. 

person  to  receive^  collect  and  get  in  the  com  rents^  rents  ^^ 

in  o. 


mighty  withoot  the  aaient  of  any  other  penoD,  ezerciBe  for  his  own 
benefit,  and  shall  be  binding  as  against  the  person  against  whom  judg- 
ment shall  be  so  entered  up,  and  against  all  persons  claiming  under 
him  after  such  judgment,  and  shall  also  be  binding  as  against  the 
issue  of  his  body,  and  all  other  persons  whom  he  might,  without  the 
assent  of  any  other  person,  cut  off  and  debar  from  any  remainder,  re- 
Tersion  or  other  interest  in  or  out  of  any  of  the  said  lands,  tene- 
ments, rectories,  ad?owsons,  tithes,  rents  and  hereditaments,  and  that 
erery  judgment  creditor  shall  have  such  and  the  same  remedies  in  a 
court  of  equity  against  the  hereditaments  so  chained  by  virtue  of  ibis 
Act  or  any  part  thereof  as  he  would  be  entitled  to,  in  case  the  person 
against  whom  such  judgment  shall  have  been  so  entered  up,  had  power 
to  charge  the  same  hereditaments,  and  had,  by  writing  under  his 
hand,  agreed  to  charge  the  same  with  the  amount  of  such  judgment 
debt  and  interest  thereon :  provided  that  no  judgment  creditor  shall 
be  entitled  to  proceed  in  equity  to  obtain  the  benefit  of  such  charge 
until  after  the  expiration  of  one  year  firom  the  time  of  entering  up  such 
judgment,  or  in  cases  of  judgments  already  entered  up  or  to  be  entered 
up  before  the  time  appointed  for  the  commencement  of  this  Act,  until 
after  the  expiration  of  one  year  fh>m  the  time  appointed  for  the  com- 
mencement of  this  Act,  nor  shall  such  charge  operate  to  give  the  judg- 
ment creditor  any  preference  in  case  of  the  bankruptcy  of  the  person 
against  whom  judgment  shall  have  been  entered  up,  unless  such 
judgment  shaQ  have  been  entered  up  one  year  at  least  before  the 
bankruptcy ;  provided  also,  that  as  regards  purchasers,  mortgagees  or 
creditors  who  shall  have  become  such  before  the  time  appointed  for 
the  commencement  of  this  Act,  such  judgment  shall  not  affect  lands, 
tenements  or  hereditaments,  otherwise  than  as  the  same  would  have 
been  affected  by  such  judgment,  if  this  Act  bad  not  passed :  provided 
also,  that  nothing  herein  contained  shall  be  deemed  or  taken  to  alter 
or  affect  any  doctrine  of  courts  of  equity,  whereby  protection  is  given 
to  purchasers  for  valuable  consideration  without  notice/' 

The  following  sections  of  the  Act  were  also  referred  to  in  the  argu- 
ment : — 

Sect  11.  "  And  whereas  the  existing  law  is  defective  in  not  pro- 
viding adequate  means  for  enabling  judgment  creditors  to  obtain  satis- 
&ction  from  the  property  of  their  debtors,  and  it  is  expedient  to  give 
judgment  creditors  more  effectual  remedies  agaiust  the  real  and  per- 
sonal estate  of  their  debtors  than  they  possess  under  the  existing  law : 
be  it  therefore  further  enacted,  that  it  shall  be  lawful  for  the  sheriff  or 
other  officer  to  whom  any  writ  of  elegit  or  any  precept  in  pursuance 
thereof  shall  be  directed  at  the  suit  of  any  person  upon  any  judgment 

B2 


Oatbbbcoli. 
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1864.        in  lieu  of  tithes,  and  all  other  rents  of  what  kind  soever, 
offerings,  fruits,  oblations,  obventions,  pensions,  portions, 

and 


Hawkins 

V. 

Gatbercole. 


which  at  the  time  appointed  for  the  commencement  of  this  Act  shall 
have  been  recovered  or  shall  be  thereafter  recovered  in  any  action  in 
any  of  her  Majesty's  Superior  Courts  at  Westminster,  to  make  and 
deliver  execution  unto  the  party  in  that  behalf  suing  of  all  such 
lands,  tenements,  rectories,  tithes,  rents  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  customary  tenure,  as  the  person 
against  whom  execution  is  so  sued,  or  any  person  in  trust  for  him, 
shall  have  been  seised  or  possessed  of  at  the  time  of  entering  up  the 
said  judgment  or  at  any  time  afterwards,  or  over  which  such  person 
shall  at  the  time  of  entering  up  such  judgment,  or  at  any  time  after- 
wards, have  any  disposing  power  whjch  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit,  in  like  manner  as  the 
sheriff  or  other  officer  may  now  make  and  deliver  execution  of  one 
moiety  of  the  lands  and  tenements  of  any  person  against  whom  a  writ 
of  elegit  is  sued  out;  which  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments,  by  force  and  virtue  of  such  execution,  shall  accord- 
ingly be  held  and  enjoyed  by  the  party  to  whom  such  execution  shall 
be  so  made  and  delivered,  subject  to  such  account  in  the  court  out  of 
which  such  execution  shall  have  been  sued  out  as  a  tenant  by  elegit 
is  now  subject  to  iu  a  court  of  equity:  provided  always,  that  such 
party  suing  out  execution,  and  to  whom  any  copyhold  or  customary 
lands  shall  be  so  delivered  in  execution,  shall  be  liable  and  is  hereby 
required  to  make,  perform  and  render  to  the  lord  of  the  manor  or 
other  person  entitled,  all  such  and  the  like  payments  and  services  as 
the  person  against  whom  such  execution  shall  be  issued  would  have 
been  bound  to  make,  perform  and  render,  in  case  such  execution  had 
not  issued,  and  that  the  party  so  suing  out  such  execution,  and  to 
whom  any  such  copyhold  or  customary  lands  shall  have  been  so 
delivered  in  execution,  shall  be  entitled  to  hold  the  same  until  the 
amount  of  such  payments  and  the  value  of  such  services,  as  well  as 
the  amount  of  the  judgment,  shall  have  been  levied :  provided  also, 
that  as  against  purchasers,  mortgagees  or  creditors,  who  shall  have 
become  such  before  the  time  appointed  for  the  commencement  of  this 
Act,  such  writ  of  elegit  shall  have  no  greater  or  other  effect  than  a 
writ  of  elegit  would  have  had  in  case  this  Act  had  not  passed." 

Sect  55.  **  And  be  it  enacted,  that  nothing  in  this  Act  contained  shall 
extend  to  entitle  the  assignee  or  assignees  of  the  estate  and  effects  of 
any  such  prisoner,  being  a  beneficed  clergyman  or  curate,  to  the  in- 
come of  such  benefice  or  curacy  for  the  purposes  of  this  Act :  provided 
always,  that  it  shall  be  lawful  for  such  assignee  or  assignees  to  apply 
for  and  obtain  a  sequestration  of  the  profits  of  any  such  benefice  for 
the  payment  of  the  debts  of  such  prisoner,  and  the  order  appointing 
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and  all  other  the  commodities  and  emoluments,  heredi-  1864. 
taments  and  premises  belonging  or  appertaining  to  the 
vicarage  of  Chatteris  Nuns,  and  to  allow  him  a  proper 
salary  for  his  care  and  pains  therein,  and  after  directing  Gathbrcolb. 
the  persons  respectively  liable  to  make  payments  in 
respect  of  the  matters  aforesaid,  to  make  such  pay- 
ments to  such  receiver,  directed  that  the  receiver 
should  provide  for  the  service  of  the  church  of  the 
said  parish,  and  make  and  pay  a  proper  allowance 
and  remuneration  to  the  persons  serving  the  same, 
and  the  receiver  was  to  be  allowed  what  he  should 
so  pay  in  passing  his  accounts  before  the  said  Master. 
And  it  was  ordered,  that  the  receiver  should  from 
time  to  time  pass  his  accounts  before  the  Master, 
and  pay  the  balances  which  should  be  reported  due  from 
him  (after  paying  such  allowance  and  remuneration  for 
the  service  of  the  said  church  as  aforesaid),  into  the 
Bank,  with  the  privity  of  the  Accountant-General. 
And  it  was  ordered,  that  an  injunction  should  be 
awarded  to  restrain  the  Defendant,  the  Bishop  of  JEly, 
from  executing  the  several  writs  of  sequestrari  facias 
io  the  pleadings  mentioned,  and  issued  against  the 
vicarage  and  parish  church  aforesaid,  by  the  Defendants 
whose  judgments  were  subsequent  to  the  Plaintiff's. 
And  it  was  ordered,  that  an  injunction  be  awarded  to 
restrain  those  Defendants  from  procuring  to  be  exe- 
cuted or  otherwise  proceeding  with  the  writs  of  seques- 
trari &cias  issued  on  their  several  judgments  in  the 
pleadings  mentioned,  and  from  further  prosecuting  or 
from  taking  or  permitting  to  be  taken  any  proceeding 

upon 

an  assignee  or  assignees  of  such  prisoner,  in  pursuance  of  this  Act, 
shall  be  a  suflBcient  warrant  for  the  granting  of  such  sequestration 
without  any  writ  or  other  proceedings  to  authorize  the  same,  and  such 
sequestration  shall  accordingly  be  issued  as  the  same  might  have  been 
issued  upon  any  writ  of  levari  facias  founded  upon  any  judgment 
against  such  prisoner." 
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1864.       upon  the  said  judgments  against  the  said  vicarage  and 
^^^""^^^      parish  church,  and  from  receiving  the  rents,  tithes  and 
V.  rent-charges  of  the  said  vicarage,  or  any  part  thereof, 

Gathbrcolb.  ^jj^ii  ^jjg  hearing  of  the  cause  or  further  order. 

On  the  2nd  of  July  1852,  yice-Chancellor  Kinders- 
ley,  on  a  motion  to  commit  a  judgment  creditor,  named 
Carrack,  for  contempt,  in  issuing  a  sequestration  while 
the  property  was  in  the  hands  of  the  receiver,  directed 
that  Mr.  Carrach  should  pay  the  costs  of  the  applica- 
tion, but  that  (Mr.  Carrach  submitting  to  deal  with  his 
sequestration  as  the  Court  should  direct,  and  under- 
taking that  the  sequestrator  in  that  character  should 
not  receive,  collect  or  levy  any  portion  of  the  issues  or 
profits  of  the  living,  without  the  leave  of  the  Court)  no 
further  order  should  be  made  on  the  motion. 

On  the  17th  of  August  1862,  the  Vice-Chancellor 
made  an  order  on  the  petition  of  Mr.  Oaihercole,  direct- 
ing the  receiver  to  pay  to  the  petitioner  160Z.  per 
annum  so  long  as  he  continued  to  perform  or  provide 
for  the  services  of  the  church. 

On  the  cause  coming  on  to  be  heard,  the  Vice- 
Chancellor  considered  himself  bound  by  the  decision 
of  Lord  Cranworth,  and  made  a  decree,  declaring  among 
other  things  that  the  Plaintifif's  judgment  was  a  charge 
on  the  com  rents  and  other  profits  of  the  living  (using 
the  same  words  as  those  of  the  order  for  a  receiver), 
and  decreeing  consequential  relief.  The  other  judgment 
creditors  appealed  from  this  part  of  the  decree. 

Mr.  Baily  and  Mr.  O.  Simpson,  in  support  of  one  of 
the  petitions  of  appeal.  Mr.  Giffard  and  Mr.  Bonham 
Carter,  in  support  of  the  other. 

The  Vice-Chancellor  considered  himself  bound  by  the 
decision  upon  the  motion  for  an  injunction  and  a  re- 
ceiver. 
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ceiver.    The  question  was  however  in  a  different  posi-        1864. 
tion  before  his  Honor  from  that  in  which  it  came  before     Hawkims 
Lord  Cranworth  on  the  motion.    It  was  sufficient  ground  v. 

for  the  order  then  made  that  there  was  a  substantial 
question  to  be  tried.  Moreover,  it  had  not  then  occurred 
to  the  counsel  who  argued  the  case  to  call  the  attention 
of  the  Court  to  the  similarity  of  the  language  of  the 
Statute  of  Frauds  to  that  of  the  1  &;  2  Vict.  c.  110. 
Now  the  words  of  the  Statute  of  Frauds  (a)  are  these  :— - 

^  It  shall  and  may  be  lawful  for  every  sheriff  or  other 
officer  to  whom  any  writ  or  precept  is  or  shall  be  di- 
rected, at  the  suit  of  any  person  or  persons,  of,  for  and 
upon  any  judgment,  statute  or  recognizance  hereafter  to 
be  made  or  had,  to  do,  make  and  deliver  execution  unto 
the  party  in  that  behalf  suing,  of  all  such  lands,  tene- 
ments, rectories,  tithes,  rents  and  hereditaments,  as  any 
other  person  or  persons  be  in  any  manner  of  wise  seised 
or  possessed,  or  hereafter  shall  be  seised  or  possessed, 
in  trust  for  him  against  whom  execution  is  so  sued, 
like  as  the  sheriff  or  other  officer  might  or  ought  to  have 
done,  if  the  said  party  against  whom  execution  here- 
after shall  be  so  sued,  had  been  seised  of  such  lands, 
tenements,  rectories,  tithes,  rents  or  other  hereditaments 
of  such  estate  as  they  be  seised  of  in  trust  for  him 
at  the  time  of  the  said  execution  sued ;  which  lands, 
tenements,  rectories,  tithes,  rents  and  other  heredita- 
ments, by  force  and  virtue  of  such  execution  shall  ac- 
cordingly be  held  and  enjoyed  freed  and  discharged 
from  all  incumbrances  of  such  person  or  persons  as  shall 
be  so  seised  or  possessed  in  trust  for  the  person  against 
whom  such  execution  shall  be  sued." 

If  therefore  these  words  must  necessarily  be  taken  in 

their 

(a)  29  Car.  2,  c.  3,  8.  10. 
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1854.  their  utmost  generality^  the  Courts  ought  to  have  held 
that  benefices  with  cure  might  have  been  taken  in  exe- 
cution before  the  statute;  for  the  Statute  of  Frauds 
ATHERcoLE.  i^gg^^es  that  "  rectories  and  tithes  of  which  the  debtor 
is  seised  may  be  taken  in  execution."  The  contrary, 
however,  has  been  long  settled,  Cottier.  Warrington  (a); 
according  to  that  sound  rule  long  adopted  in  the  con- 
struction of  statutes,  that  if  there  is  something  to  satisfy 
general  words  in  them,  and  it  would  be  contrary  to 
public  policy  to  apply  them  in  the  full  extent  of  their 
generality,  they  will  be  taken  to  have  been  used 
in  a  restricted  sense.  So  the  law  will  not  allow  a 
statute  to  revoke  or  alter  by  construction  of  general 
words  any  prior  statute  when  the  words  may  have 
their  proper  operation  without  it ;  Lyn  v.  Wyn  (b) ; 
Dwarris  on  Statutes  (c).  In  Thompson  v.  Advocate- 
General  {d)  Lord  Chief  Justice  Tindal  said  (e),  ''The 
very  general  words  of  the  statute,  'every  legacy  given  by 
any  will  or  testamentary  instrument  of  any  person,'  must 
of  necessity  receive  some  limitation  in  their  application, 
for  they  cannot  in  reason  extend  to  every  person,  every- 
where, whether  subjects  of  this  kingdom  or  foreigners, 
and  whether  at  the  time  of  their  death  domiciled  within 
the  realm  or  abroad."  In  the  Dean  of  Ely  v.  Bliss  (/), 
Lord  St.  Leonards  held  that  the  word  "rent"  in  the 
3  &  4  Will,  4,  c.  27,  must  not  be  construed  in  its  usual 
or  unrestricted  sense,  so  as  to  include  rent  reserved  by  a 
lease,  but  must  be  held  to  mean  only  rent  of  inherit- 
ance ;  inasmuch  as  a  different  construction  would  abro- 
gate the  provisions  of  another  Act  of  Parliament  (2  Sc 
3  Will.  4,  c.  100).     Now,  to  construe  the  1  &  2  Vict. 

c.  110, 

(a)  5  B.  4-  Ad.  447.  (d)  12  CL  ^  Fin.  1. 

(b)  Bridgman^t  Judgments^  p.  (e)  Page  17. 

122.  (/)  5  Bern.  574 ;   2  De  G., 

(c)  Second  edit.  p.  532.  Mac.  ^  Gor.  459. 
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c  1 10,  s,  13,  as  it  has  been  here  construed,  virtually  ab-        1864. 
rogates  the  13  Elizabeth,  c.  20,  s.  1,  which  provides  thus,      ^^^^ 
**  That  the  livings  appointed  for  ecclesiastical  ministers  «. 

may  not,  by  corrupt  andindirect  dealings,  be  transferred  Gathercolb. 
to  other  uses,  be  it  enacted  by  the  authority  of  this  pre- 
sent parliament,  that  no  lease  after  the  16th  day  of  May 
next  following  the  beginning  of  this  Parliament,  to  be 
made  of  any  benefice  or  ecclesiastical  promotion  with 
cure  or  any  part  thereof,  and  not  being  impropriated, 
shall  endure  any  longer  than  while  the  lessor  shall  be 
ordinarily  resident  and  serving  the  cure  of  such  benefice 
without  absence  above  four  score  days  in  anyone  year, 
but  that  every  such  lease,  so  soon  as  it  or  any  part 
thereof  shall  come  to  any  possession  or  use  above  for- 
bidden, or  immediately  upon  such  absence,  shall  cease 
and  be  void,  and  the  incumbent  so  offending  shall  for 
the  same  lose  one  year's  profit  of  his  said  benefice,  to  be 
distributed  by  the  ordinary  among  the  poor  of  the 
parish ;  and  that  all  chargings  of  such  benefices  with 
cure  hereafter  with  any  pension  or  with  any  profit  out 
of  the  same  to  be  yielded  or  taken  hereafter  to  be  made 
other  than  rents  to  be  reserved  upon  leases  hereafter  to 
be  made  according  to  the  meaning  of  this  Act  shall  be 
utterly  void."  [The  Lord  Justice  Knight  Bruce. 
Has  attention  ever  been  called  to  the  form  of  the  order 
appointing  a  receiver  of  a  benefice  ?]  The  general  form 
of  the  order  was,  as  we  are  informed,  framed  in  the 
interval  of  fourteen  years,  from  1803  to  1817,  during 
which  the  statute  o(  Elizabeth  was  not  in  operation. 
[The  Lord  Justice  Knight  Bruce.  Was  the  question 
ever  discussed,  or  was  it  taken  for  granted  that,  by  the 
common  law,  a  charge  on  a  benefice  might  be  valid  ?] 
It  seems  never  to  have  been  discussed,  and  the  words 
of  the  order  framed  while  the  statute  of  Elizabeth  was 
not  in  force,  have  probably  been  by  inadvertence  since 
retained.    We  have  not  been  able  to  find  a  reported 

case 


10  CASES  IN  CHANCERY. 

1854.       case  in  which  there  has  been  any  discussion  as  to  the 

^^^^'^      form  of  the  order.    It  was  probably  taken  verbatim 

ff,  from  the  form  of  a  writ  of  sequestration.     [The  Lord 

Gathercole.  jugxicB  Knight  Bruce  referred  to  Couraud  v.  Har- 

mer  and  Littleboy  v.  Spooner ;  Seton  on  Decrees  (a).] 

In  Dighy  v.  Irvine  (&),  it  was  sought  to  apply  the 
provisions  of  the  Irish  Act  (3  &  4  VicL  c.  105)  to  the 
separate  property  of  a  married  woman  against  whom 
with  her  husband  judgment  had  been  obtained.  The 
19th  section  of  that  Act  provides,  that  the  sheriff  may 
take  all  lands,  &c.,  over  which  the  person  against  whom 
the  execution  is  issued  has  any  disposing  power  which 
he  might,  without  the  consent  of  any  other  person, 
exercise  for  his  own  benefit.  But  Mr.  Blackbume,  the 
Master  of  the  Rolls,  said, ''  To  remedy  the  several  de- 
fects and  mischiefs  which  I  have  stated,  appears  to  me 
to  be  the  whole  scope  and  object  of  the  19th  section : 
this  remedy  consists  in  giving  to  the  judgment  creditor 
the  right  to  extend  the  whole,  instead  of  a  moiety  of  the 
lands  of  his  debtor ;  in  binding  the  trust  estate  and 
chattels  real  by  the  judgment  from  the  time  of  its  ren- 
dition; in  making  copyhold  lands  liable  to  the  judg- 
ment, and  in  preventing  the  injustice  caused  by  the 
retrospective  operation  of  powers  executed  by  judgment 
debtors.  But  there  is  not  a  single  intimation  of  an  in- 
tention of  the  Legislature  to  enlarge  the  description  or 
change  the  character  of  the  estates  which  might  be  ex- 
tended upon  an  elegit  under  the  Statute  of  Westminster 
or  the  Statute  of  Frauds;  and,  therefore,  I  think  the 
question  now  under  consideration  must  be  governed  by 
the  same  rules  and  authorities  by  which  the  nature  of 
the  trust  estates,  liable  to  execution  under  the  Statute 
of  Frauds,  was  defined  and  ascertained  previous  to  the 

enactment 

(a)  Page  552  (2nd  edit).  (6)  6  Iruh  Eg.  R.  149. 
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enactment  of  the  statute  under  consideration."     [TAe       1854. 
Lord  Justice  Knight  Bruce.    Does  not  your  argu-     ^^ 
meat  require  eight  words  to  be  struck  out  of  this  por-  v. 

tion  of  the  13th  section  of  1  &  2  Vict.  c.  110,  "in  case  Gaihmcol.. 
the  person  against  whom  such  judgment  shall  have 
been  entered  up  had  power  to  charge  the  same  hereditor 
meats  and  had  by  writing  under  his  hand  agreed  to 
chai]ge  the  same?"]  There  might  be  cases  to  which 
the  words  might  apply,  for  instance  the  case  of  an 
estate  tail.  Moreover  the  words  cannot  be  literally 
construed,  for  so  interpreted  they  would  render  a  judg- 
ment against  one  man  a  charge  on  the  lands  of  another. 
It  is  remarkable  that "  vicarages"  are  not  mentioned  in 
the  Act,  and  from  this  as  well  as  from  the  arguments 
already  adduced,  it  is  clear  that  the  Act  was  intended 
to  apply  to  lay  rectories  only.  If  a  valid  charge  is 
created,  all  the  consequences  of  it  must  follow,  in- 
cluding a  right  of  foreclosure  or  sale,  which  never  could 
have  been  intended. 

They  also  referred  to  the  following  cases :  HeydorCs 
Case(a);  Lord  Darcy*s  Caseifi);  Arbuckle  v.  Cowtan(c); 
Bishop  V.  Hatch  {d)  ;  Alchin  v.  Hopkins  (e) ;  Saltmarshe 
V.  Hew€tt(f);  Cottle  y.  Warrington  {g)  ]  Harding  y. 
Hall  {h) ;  Cuddington  v.  Withy  (i) ;  Colebrook  v.  Lay- 
ton{k)]  Johnson  v.  HoldstJD6rth{t);  Fletcher  v.  Steele{m); 
Archhold^s  Practice  (n). 

Mr.  Swanston,  Mr.  Baddeley,  and  Mr.  Sidney  Smith, 
for  the  Plaintiff. 

Before  the  1  &2  Vict.  c.  110,  passed,  benefices  could 

not, 

(a)  3  Rep.  7a.  (A)  10  M.  ^  W.  42. 

(6)  Cro.  EUz.  512.  (i)  2  Swanst.  174. 

(c)  3  Bof.  4^  Pul.  321.  (k)  4B.i  Ad.  578. 

(d)  1  J.  4-  E.  171.  (/)  1  Sim.  N.  S.  106. 

(e)  1  Bmg.  N.  C.  99.  (m)  6  Ir.  Eg.  Rep.  376. 
(/)  lA.^E.  812.  (n)  Page  599  "  EUgit." 
(g)  5  B.  ^  Ad.  447. 
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1854.       not,  it  is  true,  be,  expressly  and  in  terms,  charged,  but 
they  might  be  so  in  substance.    A  warrant  of  attorney 
to  enter  up  judgment  had  long  been  in  use  to  accom- 
Gathercole.  pijgjj  ^jjjg  purpose.    The  judgment  did  not  then  charge 

the  living,  but  the  living  was  taken  under  a  sequestra- 
tion. [The  Lord  Justice  Knight  Bruce.  But  it 
was  sequestered  by  the  oflScer  of  the  bishop.  Could  a 
Court  of  Law  interfere,  in  such  a  case,  with  the  amount 
of  the  stipend  to  be  paid  to  the  officiating  minister?] 
It  has  authority  to  do  so;  Morris  v.  Phelps  (a)*  In 
that  case,  the  Court  of  Law  dealt  with  the  bishop  as  an 
officer  subject  to  its  jurisdiction,  and  made  a  rule  abso- 
lute, calling  on  a  bishop  to  show  cause  why  accounts 
of  all  monies  levied  under  writs  of  Ji.  fa.  should  not  be 
referred  to  the  Master  to  examine  the  deductions  from 
the  sum  levied,  as  stated  in  the  Bishop's  return  to  a 
writ  of  sequestration,  and  to  say  whether  they  were 
proper  to  be  allowed. 

These  are  grounds  for  contending  that  before  the 
1  &  2  Vict.  c.  110,  benefices  were  subject  not  only  to 
sequestration,  but  also  to  an  ordinary  execution  under 
an  elegit;  Arbucklev.  Cowian(b)  is  unsatisfactory,  for 
it  proceeds  upon  the  authority  of  a  passage  in  Gilbert 
on  Executions  (c),  where  it  is  said, ''  elegit  does  not  lie 
of  the  glebe  belonging  to  the  parsonage  or  vicarage  nor 
to  the  churchyard,  for  these  are  each  '  Solum  Deo  con- 
secratum/'*  and  the  reason  here  assigned  is  incorrect 
in  point  of  fact.  The  reason  why  precedents  are  not 
found  of  elegits  is,  that  under  an  elegit  only  half  the 
profits  could  be  taken,  while  under  a  sequestration  the 
whole  were  applied.  The  latter  remedy  was  conse- 
quently 

(a)  4  Exch.  895.  see  Wise  v.  Beresford,  SD.^W. 

(6)  3  Bot.  ^  Ful.  321 ;  and      286. 

(c)  Page  40. 
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quently  preferred.     But  although  it  might  for  these        1864. 
reasons  be  successfully  contended  that  a  benefice  might      JT'*"'^^^ 

,,....  Hawkins 

e?en  be  taken  m  execution,  it  is  not  necessary  to  carry  «. 

the  argument  so  far.  For  it  might  be  conceded  that  G^thbrcolb. 
the  sheriff  could  not  seize  the  profits  of  a  benefice,  and 
yet  it  would  not  follow  that  they  are  not  within  the  13th 
section,  for  this  section  introduces  a  totally  new  enact* 
ment,  and  not,  like  the  Uth  section,  merely  an  exten- 
sion of  an  old  one.  It  is  not  necessary  that  the  pro- 
perty to  be  comprised  in  the  13th  section  should  be 
such  as  could  have  been  taken  in  execution  before  the 
Act  passed.  The  intention  of  the  1  &  2  l^ict  c.  110, 
was  to  change  substantially  the  law  of  debtor  and 
creditor.  In  Harris  v.  Davison  (a\  Sir  X.  ShadweU 
said, ''  The  Act  is  a  remedial  one ;  and,  therefore,  ought 
to  receive  a  liberal  construction.  The  whole  object  of 
the  legislature  was  to  give  creditors  a  more  effectual 
remedy  against  the  property  of  their  debtors  than  they 
had  under  the  old  law,  in  compensation  for  the  remedy 
against  the  persons  of  their  debtors  which  the  Act  took 
away  from  them.  What  the  legislature  meant  was  to 
facilitate  the  obtaining  payment  of  debts,  and  to  do 
away  with  the  punishment  of  debtors."  And  in  Whit* 
tDorth  v.  Gaugain(J)\  Lord  Cottenham  thus  expressed 
himself:  **  The  object  of  the  Act  was  to  give  to  creditors 
more  effectual  remedies  against  the  estate  of  their 
debtors."  There  is  no  valid  objection  to  a  beneficed 
clergyman  charging  his  living.  It  does  not  injure  the 
church.  The  church  is  provided  for,  and  then  the  con- 
test is  only  between  a  creditor  with  a  just  debt  owing 
to  him  and  a  debtor  who  will  not  pay  it.  White  v. 
Bishop  of  Peterborough{c),  and  Metcalfe  v.  Archbishop 
ofYork{d),  show  that  there  was  no  objection  at  com- 
mon 

(a)  15  Sim.  128,  133.  (c)  3  Swanst.  109. 

(6)  1  PhU.  728—734.  {d)  1  Myl.  ^  Cr.  547. 
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1854.       mon  law  to  charging  a  benefice.   The  judgment  of  Lord 

„  Eldon  in  Silver  v.  Bishop  of  Norwich^  reported  in  the 

V.  note  to  the  former  of  those  cases  (a)  was  in  writing  and 

ATHsacoLE.  j^  printed  from  the  manuscript.    The  order  in  that  case 

is  set  out  at  page  117  of  the  report.    The  Irish  cases 

cited  only  apply  to  the  sections  respecting  executions. 


With  respect  to  the  omission  of  the  word  "  vicarages/' 
on  which  stress  has  been  laid^  the  general  words  of  the 
Act  are  sufficient  to  comprehend  the  temporalties  of  a 
vicarage,  the  endowments  of  which  are  usually  tithes 
and  glebes.  Moreover,  as  the  statute  is  a  remedial  one, 
''  vicarages  "  would  be  held  to  be  included  in  the  term 
"  rectories."  There  are  authorities  to  that  effect  in  the 
books  of  Ecclesiastical  as  well  as  Common  Law  (5). 
In  13  Edw.  1,  Stat.  1  {Westminster  the  Second),  c.  24, 
the  words  ''persona  alicujus  ecclesise,"  are  said,  by 
Lord  Coke(c),  to  include  vicars.  So  in  35  JEIdw.  1, 
Stat.  2  and  9  Edw.  2,  stat.  1,  c.  9. 

With  regard  to  the  comparison  of  the  language  of  the 
1  &  2  Vict.  c.  1 10,  with  that  of  the  Statute  of  Frauds, 
the  objects  of  the  two  Acts  must  be  considered,  and 
having  regard  to  this  it  does  not  follow  that  the  same 
language  is  necessarily  to  be  applied  in  the  same  man- 
ner in  both.  Nor  is  there  any  ground  for  the  argument 
that  the  authority  of  the  bishop  will  be  interfered  with. 
When  the  legislature  gives  authority  to  a  tribunal  it 
assumes  that  the  authority  will  be  exercised  with  due 
regard  to  the  rights  of  all  parties  and  to  other  parts  of 
the  law.  [The  Lord  Justice  Knight  Bruce.  Might 
not  the  receiver  be  a  respectable  and  worthy  Jew  ?]   He 

might, 

(a)  3  Swanst.  112.  (c)  2  Irut.  407. 

(b)  Undwoodef  pp.  23,  24,  25. 
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mighty  and  so  might  a  sequestrator.  All  that  can  be  1854. 
chained  or  taken  by  a  receiver  is  that  which  by  law  is 
not  required  for  the  service  of  the  church.  Those  duties  **"  v7 
which  are  by  law  the  first  charges  must  be  provided  for,  Gathbrcolb. 
and  there  is  no  pretence  for  supposing  that  the  Court  of 
Chancery  would  not  by  communication  with  the  bishop 
or  otherwise  make  due  provision  for  them.  All  the  acts 
of  a  receiver  take  place  under  the  immediate  superin- 
tendence of  the  Court. 

They  also  referred  to  Mouys  v.  Leake  (a) ;  Colebrooh 
V.  Lay  ton  (&) ;  Benday  v.  Price  (c) ;  Can  v.  Heaton  {d) ; 
Doe ▼•  Angell  (e) ;  Lane  v.  Horlock  (/) ;  Cuddington  v. 
Withy  {g) ;  Moore  v.  Ramsden  (A). 

Mr.  Oreene  appeared  for  the  incumbent. 

Mr.  Speed  for  the  Bishop  of  Ely^ 

Mr.  Bidly  in  reply. 

With  respect  to  the  precedents  of  decrees  during  the 
time  when  the  Act  of  Elizabeth  was  not  in  force  it  does 
not  appear  that  Lord  Eldon^s  attention  was  drawn  to 
the  form  of  them.  \_The  Lord  Justice  Knight  Bruce. 
The  55th  section  of  the  1  &  2  Vict.  c.  110,  appears  to 
provide  very  well  for  the  difficulty  in  case  of  insolvency.] 
The  only  question  discussed  before  Lord  Eldon  appears 
to  have  been,  whether  judgment  creditors  had  priority 
over  an  equitable  charge,  the  validity  of  the  equitable 
charge  itself  having  been  never  disputed  but  taken  for 

granted. 

(fl)  8  r.  R.  411 ;  lee  n  Af.  (e)  9  Q.  B.  328. 

*  W.  772.  (/)  1  Brew.  606. 

(6)  4  B.  4-  Ad,  578.  (g)  2  Swantt,  174. 

(c)  7  DmoL  P.  C.  753.  (A)  7  A.^E.  898. 

(d)  3  GwOlim  on  TUhe$,  1258. 
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1854.       granted.    The  difficulty  as  to  providing  for  the  service 
^■^v*^^      of  the   church  never  seems  to  have  been  brought  to 

XT  " 

Lord  Eldon's  attention,  and  in  the  orders  the  form 
Gatbercolb.  adopted  in  a  writ  of  sequestration  was  adopted.  With 
respect  to  the  words  of  the  Act  the  same  words  are  used 
in  the  11th  and  13th  sections,  and  must  have  the  same 
effect  given  to  them.  We  have  shown  that  in  the  11th 
section  they  do  not  apply  to  ecclesiastical  benefices. 
Neither  can  they  therefore  in  the  13th. 

Judgment  reserved. 


1855. 
Jon.  19.  The  Lord  Justice  Knight  Bruce. 

The  principal  question  for  decision  in  this  litigation  is 
of  the  interpretation  to  be  put  on  the  13th  section  of 
the  statute  of  the  1st  &  2nd  of  the  Queen,  c.  110, 
with  regard  to  the  case  of  a  beneficed  clergyman  against 
whom  a  judgment  having  been  entered  up,  the  fruits  of 
his  vicarage  are  alleged  on  one  side  and  denied  on  the 
other  to  fall  within  the  operation  of  the  section. 

It  cannot,  I  apprehend,  be  denied  that  by  the  law  of 
this  country,  as  it  stood  at  the  time  when  the  Act 
passed,  a  beneficed  clergyman  was  prohibited  and  dis- 
abled from  charging  and  from  contracting  to  charge 
the  fruits  of  his  living  or  any  part  of  them  even  as 
against  himself— a  point  as  to  which  it  must  be  un- 
necessary now  to  mention  particularly  that  numerous 
class  of  cases  to  which  Arbuchle  v.  Cowtan  (a),  Bishop 

V,  Hatch, 
(«)  3  B.  4jP.  321. 
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V.  Hatch  (a) f  Alchin  v.  Hopkins  {b),  and  Saltmarshe        1855. 
V.  Hew€tt{c),  belong.     And  it  seems  to  me  eqaally  clear 
that  the  law  in  this  respect  was  founded  on  considera-  «." 

tions  of  public  policy,  that  is  to  say,  the  general  good  Gathbrcole. 
of  society,  and  especially  the  temporal  support  of  the 
national  religion.  That  general  good  was,  in  my  judg- 
ment (if  I  may  properly  express  an  opinion  upon  the 
matter),  well  consulted  by  this  provision  of  our  institu- 
tions, whether  new  in  the  reign  of  Elizabeth  or  of  earlier 
origin.  Nor  has  the  law  in  this  regard  been,  as  I 
believe,  altered  during  the  present  reign.  Still  it  is 
illegal,  still  impossible  for  a  beneficed  clergyman  to 
make  an  efiectual  contract  for  charging  even  against 
himself  the  whole  or  any  portion  of  the  fruits  of  his 
living :  at  least  so  I  understand  the  matter.  If,  how- 
ever, the  Plaintiff's  present  contention  is  well  founded,  a 
creditor  of  an  ecclesiastical  rector  or  of  a  vicar  has  but 
to  obtain  a  judgment  against  the  debtor  for  the  debt,  in 
order  to  be,  so  far  as  equitable  rights  and  equitable 
remedies  are  concerned,  in  the  same  position  as  if  he 
bad  been  capable  of  contracting  and  actually  contracted 
to  charge,  at  least  as  against  himself,  the  property 
belonging  to  him  in  right  of  his  church  or  vicarage, 
directly  with  the  debt;  one  consequence  of  which  must, 
I  suppose,  be  the  liability  of  the  property  to  foreclosure 
or  sale  for  the  whole  period  of  the  incumbency  under  a 
decree  of  the  Court  of  Chancery  according  to  its 
common  course  of  dealing  with  equitable  mortgages, 
and  to  have  a  receiver  placed  on  it  by  the  same  autho- 
rity at  the  instance  of  the  creditor,  a  receiver  under  an 
order  for  instance  such  as  one  of  those  now  before  us, 
thus  expressed :  [His  Lordship  read  the  order  of  the 
2l8t  November  1850,  the  substance  of  which  is  set  out 

above.] 

It 

(a)  IA,^E.  in.      (6)  1  Bing.  N,  C.  99.      (c)  1  Ad,^  R  812. 
Vol.  VI.  .       C  D.M.G, 
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1856.  It  is  obvious  that  such  a  receiver  is  not  a  seques- 

^*^^^^^^      trator,  is  not  the  baili£f  or  servant  of  the  ordinary,  but 
^^  is  an  officer  of  this  Court.     In  the  case  before  us  there 

Gathercole.  happens  to  be  a  sequestrator  also,  and  it  happens  that 
the  sequestrator  is  likewise  the  receiver.  Upon  the 
Plaintiffs  theory,  however,  it  might  be  otherwise.  The 
sequestrator  and  the  receiver  may  be  different  persons, 
or  there  may  be  a  receiver  and  no  sequestrator.  How 
such  a  state  of  things  can  be  reconciled  with  convenience, 
with  policy,  with  ecclesiastical  discipline,  or  with  order, 
I  am  unable  to  perceive.  I  do  not  see,  for  example, 
how  it  can  be  fitting  or  right  for  the  Court  of  Chancery 
to  be  placed  in  the  position  of  having  to  pronounce  an 
order  such  as  that  of  August  1862,  made  by  a  Vice- 
Chancellor  in  the  course  of  the  present  litigation,  which 
I  will  venture  to  read.  [His  Lordship  read  the  Order 
of  the  17th  August  1862.] 

These  considerations  have  not,  I  acknowledge,  predis- 
posed me  to  the  Plaintiff's  construction  of  the  statute  of 
the  present  reign,  that  we  are  now  dealing  with ;  nor 
ought,  in  my  opinion,  that  interpretation   to  prevail, 
unless  inevitable.     Is  it  inevitable  ?    I  think  not.     True, 
the  words  descriptive  of  property  in  the  13th  section  are 
large  and  general,  though  the  mere  mention  of  *^  rec- 
tories" and  *'  tithes"  does  not,  I  conceive,  advance  the 
Plaintifi^'s  argument,  whether  we  refer  to  the  Statute  of 
Frauds  or  not.     But,  assuming  the  words  to  be  exten- 
sive enough  to  cover  such  property  as  that  in  dispute, 
still  it  is  impossible  for  us  not  to  see  that  there  is  pro- 
perty confessedly  and  indisputably  falling  within  the 
section,  much  more  than  sufficient  to  give  operation  to 
every  part  of  its  description,  a  description  which,  upon 
every   theory,  must  be  deemed  redundant     And  the 
question  therefore  (upon  the  assumption  in  the  Plain- 
tiff's favour  that  I  have  mentioned)  is,  whether,  there 

not 
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not  being  any  reading  suggested^  according  to  which  a  1856. 
word  is  left  without  effect,  (so  far  as  that  can  be  true 
where  there  is  a  superabundance  of  expressions,)  it  is 
necessary  or  right  to  apply  them  with  literal  fullness 
and  exactness ;  whether,  after  reading  the  whole  statute 
with  a  due  degree  of  attention  to  the  nature  of  the  sub- 
jects certainly  embraced  by  it,  to  the  state  of  our  insti- 
tutions and  jurisprudence  when  the  Act  passed,  to  the 
judicial  construction  that  other  statutes  have  by  ap- 
proved decisions  received,  and  to  the  universally  recog- 
nized canons  by  which  the  interpretation  of  laws  is 
regulated,  we  ought  to  consider  the  true  view  of  the 
13th  section  as  being  for  or  against  the  present  Plain- 
tiff. In  my  opinion  it  is  against  him.  I  am  persuaded 
that  the  13th  section  ought  not  to  be  read  as  extending 
to  property  which  it  was  not  when  the  Act  passed,  nor 
since  has  been,  possible  for  a  debtor  to  affect  directly  by 
any  contract  of  his  own  for  charging  it.  I  am  per- 
suaded that  the  policy  of  the  statute  of  Elizabeth  was 
not  meant  to  be  interfered  with.  I  think  accordingly 
that  the  receiver  here  cannot  remain,  and  that  the 
sequestrations  must  take  effect  according  to  their  legal 
force  and  order. 

As  to  the  sequestration  of  the  Defendant  Carrack, 
the  order  of  the  20th  July  1862,  and  the  contempt,  or 
alleged  contempt,  on  the  footing  of  which  that  order 
proceeded,  I  have  only  to  observe,  in  addition,  that  the 
learned  Vice-Chancellor  who  pronounced  it,  and  whose 
subsequent  decree  is  before  us,  does  not  appear  to  have 
stated  his  own  view  of  the  modern  enactment  under 
consideration.  The  ratio  decidendi  on  a  former  occa- 
sion, the  occasion  namely  of  making  the  interlocutory 
order  of  November  1850  already  mentioned,  seems  to 
have  been  regarded  by  his  Honor  as  rendering  it  neces- 
sary for  him  to  make  a  particular  decree,  which  decree 

C2  he 
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1855.       he  made  accordingly.     Whether  my  impression  is  that 

^'^^^'^^      it  was  incumbent  on  him  so  to  treat  the  matter^  I  need 

y^  not  say,  but  certainly  we  have  not  thought  that  we 

Gathercole.  could  properly  do  so.     We  have  considered  it  our  duty 

to  cohstrue  the  section  for  ourselves  if  possible^  and 

having  done  so,  to  act  on  the  interpretation  appearing 

right  to  our  own  minds^  though  not  that  which,  for  the 

purpose  of  an  interlocutory  proceeding  in  an  early  stage 

of  the  litigation,  was  adopted  by  a  distinguished  lawyer, 

the  gi'eat  value  and  great  weight  of  whose  opinions  can 

be  acknowledged  more  sincerely  by  none  than  by  my 

learned  brother  and  myself. 


The  Lord  Justice  Turner. 

The  principal  question  which  we  are  called  upon  in 
this  case  to  decide  is,  whether  under  the  provisions  of 
the  statute  1  &  2  VicL  c.  110,  s.  13^  a  judgment  entered 
up  in  any  of  her  Majesty's  superior  Courts  at  West- 
minster  operates  as  a  charge  upon  an  ecclesiastical 
benefice,  held  by  the  person  against  whom  the  judg- 
ment is  entered  up.  The  language  of  this  section  of  the 
statute  is  as  follows.  [His  Lordship  read  the  13th  sec- 
tion ;  see  ante,  p.  2,  note  (a).] 

The  enactment  extends  therefore  to  rectories  and 
tithes,  and  if  there  were  no  lay  rectories  or  lay  tithes^  no 
doubt  could  be  entertained  upon  the  question.  But 
there  being  both  lay  and  ecclesiastical  rectories  and 
tithes,  the  question  arises  whether  the  words  rectories 
and  tithes  are  to  be  confined  in  construction  to  lay 
rectories  and  lay  tithes,  or  to  be  construed  as  extending 
also  to  rectories  and  tithes  constituting  ecclesiastical 
benefices.  That  such  last-mentioned  rectories  and  tithes 
are  within  the  words  of  the  Act,  if  literally  construed, 
cannot  of  course  be  disputed ;  but,  in  construing  Acts  of 

Parliament, 
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Parliament^  the  words  which  are  used  are  not  alone  to        1855. 
be  regarded.     Regard  raust  also  be  had  to  the  intent      ^-^^/-^^ 

Hawkins 

and  meaning  of  the  legislature.     The  rule  upon  this  v, 

subject  is  well  expressed  in  the  case  of  Stradling  v.  ^athbrcolb. 
Morgan  (a)^  in  which  case  it  is  said,  ''  That  the  judges 
of  the  law  in  all  times  past  have  so  far  pursued  the 
intent  of  the  makers  of  statutes^  that  they  have  ex- 
pounded Acts  which  were  general  in  words  to  be  but 
particular,  where  the  intent  was  particular;"  and  after 
referring  to  several  cases  the  report  contains  the  fol- 
lowing remarkable  passage,  at  page  205,  '^  From 
which  cases  it  appears  that  the  sages  of  the  law  here- 
tofore have  construed  statutes  quite  contrary  to  the 
letter  in  some  appearance;  and  those  statutes  which 
comprehend  all  things  in  the  letter,  they  have  expounded 
to  extend  but  to  some  things ;  and  those  which  gene- 
rally prohibit  all  people  from  doing  such  an  act,  they 
have  interpreted  to  permit  some  people  to  do  it ;  and 
those  which  iuclude  every  person  in  the  letter,  they  have 
adjudged  to  reach  to  some  persons  only;  which  expo- 
sitions have  always  been  founded  upon  the  intent  of  the 
legislature,  whicli  they  have  collected,  sometimes  by 
considering  the  cause  and  necessity  of  making  the  Act, 
sometimes  by  comparing  one  part  of  the  Act  with 
another,  and  sometimes  by  foreign  circumstances,  so 
that  they  have  ever  been  guided  by  the  intent  of  the 
legislature,  which  they  have  always  taken  according  to 
the  necessity  of  the  matter,  and  according  to  that  which 
is  consonant  to  reason  and  good  discretion."  The  same 
doctrine  is  to  be  found  in  Eyston  v.  Studdy  and  the  note 
appended  to  it,  also  in  Plowden  (&),  and  in  many  other 
cases.  The  passages  to  which  I  have  referred,  I  have 
selected  only  as  containing  the  best  summary  with  which 
I  am  acquainted  of  the  law  upon  this  subject.  In  de- 
termining 

(a)  Pbtod.  p.  204.  (6)  Pages  459,  465. 
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1855.  termining  the  question  before  us,  we  have  therefore  to 
consider  not  merely  the  words  of  this  Act  of  Parliament, 
but  the  intent  of  the  legislature,  to  be  collected  from 
Gathercole.  ^j^g  cause  and  necessity  of  the  Act  being  made,  from  a 
comparison  of  its  several  parts,  and  from  foreign  (mean- 
ing extraneous)  circumstances,  so  far  as  they  can  justly 
be  considered  to  throw  light  upon  the  subject. 

As  to  the  words  of  the  Act  they  are,  as  I  have  already 
observed,  sufficient  to  include  rectories  and  tithes  con- 
stituting ecclesiastical  benefices,  but  then  it  is  to  be  ob- 
served that  the  words  "rectories"  and  "tithes"  used 
in  the  Act  are  not  connected  with  any  other  words  ex- 
clusively referring  to  ecclesiastical  benefices.  There  is 
not  a  word  in  the  Act  having  any  such  exclusive  appli- 
cation. Vicarages  are  not  mentioned,  nor  are  other 
preferments  belonging  to  the  higher  orders  of  the 
Church.  It  was  said,  indeed,  in  argument,  that  the 
word  rectories  would  include  vicarages,  and  authorities 
were  cited  and  Acts  of  Parliament  referred  to  in  which 
the  word  was  so  construed,  but  the  construction  to  be 
put  upon  words  must  depend  upon  the  purposes  for 
which  they  are  used,  and  upon  the  surrounding  context, 
and  I  much  doubt  whether  if  this  case  rested  upon  the 
words  of  the  Act  alone  it  would  be  right,  having  regard 
to  the  purposes  and  context  of  the  Act,  to  hold  that 
ecclesiastical  benefices  fall  within  those  words.  I  doubt 
it  for  this  reason.  Lord  Cokey  in  his  commentary  on 
Magna  Charta  (a),  states  that  it  is  one  of  the  privileges 
of  the  clergy,  secured  to  them  by  Magna  Charta,  that 
distresses  shall  not  be  taken  by  sheriffs  or  other  of  the 
king's  ministers  in  the  inheritance  of  the  Church,  where- 
with it  was  anciently  endowed.  And  again  he  states 
this,  that  if  a  person  be  bound  in  a  recognizance,  and 

he 

(a)  2  Inst,  3. 
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he  pay  not  the  sum  at  the  day,  by  the  common  law  if        1855. 

the  person  had  nothing  but  ecclesiastical  goods,  the  re-      ^^-*^/-w 

cognizee  could  not  have  had  a  levari  facias  to  the  sheriff  «. 

to  levy  the  same  of  these  goods,  but  the  writ  ought  to   Gathercole. 

be  directed  to  the  bishop  of  the  diocese  to  levy  the  same 

of  his  ecclesiastical  goods.    These  privileges  remained 

intact  down  to  the  time  of  this  Act  of  Parliament  being 

passed,  and  looking  to  the  cases  to  which  Mr.  Giffard 

referred  in  his  argument  as  collected  by  Sir  F.  Dwarris, 

I  very  much  think  that  the  general  words  used  in  this 

Act  ought  not,  in  any  event,  to  be  held  to  have  abrogated 

these  privileges,  there  being  ample  room  for  them  to 

operate  otherwise. 

It  is  said,  however,  that  the  Act  being  remedial,  is  to 
be  construed  liberally  in  favour  of  the  judgment  cre- 
ditors, and  that  brings  me  to  the  cause  and  necessity  of 
the  Act  being  made.  It  is  immaterial  I  think  to  consider 
this  with  reference  to  the  other  purposes  of  the  Act,  of 
which  there  are  several.  The  legislature  has  left  us  in 
DO  doubt  what,  so  far  as  judgment  creditors  are  con- 
cerned, the  cause  and  purpose  was.  The  recital  of  the 
eleventh  section  defines  it.  The  reason  was  the  defect 
in  the  existing  law  in  not  having  provided  judgment 
creditors  with  adequate  means  to  obtain  satisfaction  from 
the  property  of  their  debtors,  and  the  expediency  of 
giving  them  more  effectual  remedies  against  their 
debtors'  real  and  personal  estates ;  but  here  it  is  well  to 
observe  that  it  is  not  all  the  property  of  the  debtors 
which  is  made  liable  to  the  judgment  creditors.  Simple 
contract  debts,  for  instance,  due  to  the  debtor  are  not 
made  liable;  Harrison  v.  Paynter{a)\  and  further,  it 
may  be  observed,  that  amongst  the  property  which  is 
for  the  first  time  made  liable  by  the  Act,  there  is  none 
in  connection  with  which  any  legal  or  moral  obliga- 
tion 
(<i)  QM.ifW.  387. 
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1865.       tion  beyond  the  moral  obligation  of  paying  his  debts 
„  rests  upon  the  debtor.    Thus  ecclesiastical  goods,  al- 

Hawkins  '^  , 

V,  though   they   may    be   reached  by  sequestration^  are 

ATHERcoLE.  ^^^  brought  withiu  the  grasp  of  the  sheriff.  These 
omissions  from  the  Act  point  to  a  more  limited  con- 
struction^ and  must  be  taken  into  account  in  deter- 
mining whether  and  to  what  extent  the  liberal  construc- 
tion contended  for  ought  to  be  applied.  In  considering 
that  question,  regard  must  be  had,  not  merely  to  what 
IS  contained  in  the  Act,  but  to  what  is  omitted  from  it, 
and  also  to  all  the  other  considerations  which  bear  upon 
the  construction  of  the  Act.  Looking  at  the  case  in  this 
point  of  view,  I  think  that  no  very  material  weight  is 
due  to  the  argument  in  favour  of  the  Plaintiff  founded 
upon  the  cause  and  purpose  of  the  Act. 

We  are  next  to  collect  the  intention  of  the  legislature 
by  comparing  the  several  parts  of  the  Act.  The  11th 
section  is  in  these  terms.  [His  Lordship  read  it ;  see 
ante,  p.  3,  note.] 

It  is,  I  think,  to  be  collected  from  the  language  of  this 
section  that  the  rectories  and  tithes  referred  to  in  it  are 
lay  rectories  and  lay  tithes  and  not  rectories  and  tithes 
constituting  ecclesiastical  benefices.  It  is  true,  indeed, 
that  what  the  sheriff  could  take  at  the  time  of  the  pass- 
ing of  the  Act  is  in  this  section  put  by  way  of  example — 
"  In  like  manner,  as  he  may  now  make  and  deliver  exe- 
cution of  one  moiety  of  the  lands  and  tenements ;'  but, 
I  think  that  the  example  applies  to  the  quantum  and 
not  to  the  character  of  the  estate.  It  is  put  by  way  of 
contrast,  that  he  shall  deliver  execution  of  all  in  like 
manner  as  he  may  now  deliver  execution  of  a  moiety, 
and,  although  what  the  sheriff  could  then  deliver  exe- 
cution of  is  referred  to  as  a  moiety  of  the  lands  and  tene- 
ments, it  is  to  be  remembered  that  the  word  land,  which 

is 
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is  alone  used  in  the  Statute  of  Westminster  the  Second,        1855. 
had  always  been  construed  to  include  tenements,  and      ^^ 

o  .  Hawkins 

that,  by  the  Statute  of  Frauds,  it  is  almost  in  terms  o. 

defined  by  the  legislature  as  including  lands,  tene- 
ments, rectories,  tithes,  rents  and  hereditaments:  the 
very  words  used  in  this  section  (the  10th  section  of 
the  Statute  of  Frauds)  are  these :  [His  Lordship  read 
the  section,  set  out  ante,  p.  7.]  It  does  not  seem  to 
me  that  this  section  was  meant  to  extend  the  real 
estate  of  which  the  sheriff  could  deliver  execution. 
If,  before  the  passing  of  the  Act,  he  could  not  deliver 
execution  of  an  ecclesiastical  benefice — and  for  the 
reasons  which  I  have  stated  I  think  that  he  could  not — 
and  no  instance  has  been  brought  forward  of  his  having 
done  so, — I  think  that  he  could  not  do  so  after  the  pass- 
ing of  the  Act,  but  that  the  words  rectories  and  tithes 
in  the  11th  section  must  be  construed  (as  they  have 
been  in  effect  construed  under  the  Statute  of  Frauds)  to 
extend  only  to  lay  rectories  and  lay  tithes. 

This  construction  has  been  already  put  upon  the  19th 
section  of  the  3  &  4  Vict.  c.  105,  which  is  in  terms 
identical  with  the  1 1th  section  of  this  Act,  in  two  cases 
in  Ireland;  Digby  \. Irvine {a\  and  Limberoy  \.  Hils^ 
lean  (6).  In  the  former  of  these  cases  the  late  Master 
of  the  Rolls  in  Ireland,  Mr.  Blackburne,  the  weight  of 
whose  judgments  cannot  be  too  highly  spoken  of,  ex- 
presses himself  thus  :  ''  There  is  not  a  single  intimation 
of  an  intention  of  the  legislature  to  enlarge  the  descrip- 
tion or  change  the  character  of  the  estates  which  might 
be  extended  upon  an  elegit  under  the  Sisiiute  of  Westmin- 
ster or  the  Statute  of  Frauds;"  and  in  the  later  case  the 
present  Master  of  the  Rolls  in  Ireland,  whose  authority 
is  also  entitled  to  very  great  respect,  concurred  in  this 
opinion  of  his  predecessor,  and   held  that  a  receiver 

could 

(a)  6  Irish  Eg.  Rep.  149.  (6)  10  Irish  Eg,  Rep,  633. 
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1855.       could  not  be  appointed  under  the  21st  section  of  the 
^^v-*^      same  Act,  which  empowers  the  appointment  of  a  receiver 
Hawkins      ^^  ^^  lands,  tenements,  rectories,  tithes,  rents  and  here- 
Gathercolb.  ditaments  made  liable  by  the  Act. 

I  think,  therefore,  both  for  the  reasons  I  have  stated, 
and  upon  the  authorities  to  which  I  have  referred,  it 
must  be  taken  as  settled,  that  the  words  *'  rectories  and 
tithes"  in  the  1  Ith  section  of  this  Act  mean  only  lay  rec- 
tories and  lay  tithes.  It  was  said  however,  that,  although 
the  construction  to  be  put  upon  the  words  rectories  and 
tithes  in  the  1 1th  section  might  be  thus  limited,  a  more 
extended  construction  ought  to  be  put  upon  the  same 
words  as  used  in  the  13th  section  of  the  Act;  but,  although 
the  interests  which  can  be  reached  under  the  13th  section 
are  more  extensive  than  those  which  can  be  reached 
under  the  11th,  (as  might  indeed  be  expected  from 
the  difference  of  the  remedies  given  by  the  two  sec- 
tions,) yet  the  same  terms  are  used  in  each  section  to 
describe  the  property  which  can  be  affected  under  them. 
And  the  13th  section  (as  I  read  the  statute)  is  in  effect 
a  supplement  to  the  1 1th.  Under  the  11th  section  the 
judgment  creditor  could  take  the  profits  of  the  property 
affected  by  it,  but  he  could  take  no  more.  His  remedy 
was  in  this  respect  defective,  and  the  13th  section  sup- 
plies the  defect  by  giving  him  a  charge  upon  the  pro- 
perty. It  is  difficult  to  suppose  that  the  legislature 
could  intend  to  embrace  within  the  same  words  in  dif- 
ferent parts  of  the  same  Act  of  Parliament,  in  the  one 
case,  only  lay,  and,  in  the  other,  both  lay  and  ecclesias- 
tical rectories  and  tithes,  more  especially  when  it  is 
considered  that  the  two  properties  differ  so  essentially 
in  their  character  and  attributes.  There  is,  indeed,  as 
it  seems  to  me,  greater  difficulty  in  construing  the  words 
"  rectories  and  tithes,"  as  used  in  the  13th  section,  to  ex- 
tend to  ecclesiastical  rectories  and  tithes,  than  there  would 

be 
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be  in  putting  that  construction  upon  those  words  in  the        1856. 

1 1th  section ;  for  the  context  of  the  13  th  section  shows,      „ 

I  think,  that  ecclesiastical  rectories  and  tithes  could  v. 

not  be  intended  to  be  included  in  it.    The  remedy  given 

upon  the  charge  created  by  this  section  is  to  be  the  same 

as  if  the  person  against  whom  the  judgment  is  entered 

up  had  had  power  to  charge  the  hereditaments  on  which 

the  section  operates,  and  had  by  writing  under  his  hand 

agreed  to  charge  the  same.     How  could  such  a  remedy 

be  applied  in  the  case  of  an  ecclesiastical  benefice? 

There  could  of  course  be  no  sale  and  no  foreclosure. 

I  may  add  upon  this  part  of  the  case  that,  down  to  the 

time  of  the  passing  of  this  Act  of  Parliament,  judgments 

were  not  charges  on  ecclesiastical  benefices ;  Cottle  v. 

Warrington  (a). 

There  is  another  provision  of  this  statute,  which,  in 
comparing  its  several  parts,  seems  to  me  of  importance 
to  be  attended  to.  By  the  66th  section  it  is  enacted — 
[His  Lordship  read  the  section,  ante,  p.  4,  note.]  The 
assignee,  therefore,  of  a  beneficed  clergyman  becoming  an 
insolvent  debtor  under  the  Act,  can  proceed  against  the 
benefice  only  by  sequestration ;  and  it  would  not,  I 
think,  be  consistent  either  with  reason  or  good  discre- 
tion to  hold  that  whilst  an  assignee,  who  stands  in  the 
position  of  a  trustee  for  all  the  creditors,  is  thus  restricted, 
it  could  be  intended  that  a  judgment  creditor  should  be 
at  full  liberty  to  proceed,  either  by  execution  at  law  or 
by  a  receiver  in  equity,  which  he  must  be  entitled  to 
do  if  the  benefice  be  subject  to  an  elegit  under  the 
Uth  section,  or  be  charged  in  equity  under  the  I3th 
section. 

This  provision  was  attempted  in  the  argument  to  be 

turned 

(a)  5  B.  4-  Ad,  447. 
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1865.        turned  to  the  advantage  of  the  judgment  creditor^  upon 
^^'^^^^      the  ground  that  it  showed  that  an  express  exception 

Hawkins  /•i  •/»i»«i 

V.  was  deemed  necessary  for  the  protection  of  ecclesiastical 

Gathercole.  benefices,  but  the  observation  does  not  meet  the  argu- 
ment arising  out  of  the  provision;  as  the  assignment 
under  the  Insolvent  Debtors  Act  might  be  held  to 
operate  on  the  whole  estate,  and  therefore  render  the 
exception  at  least  prudent,  if  not  necessary.  The  ob- 
servation leaves  wholly  unaffected  the  argument,  that 
the  circumstance  of  the  provision,  not  having  been  ap- 
plied to  property  affected  by  the  11th  and  13th  sections, 
tends  very  much  to  show  that  ecclesiastical  benefices 
were  not  intended  to  be  included  in  them. 

Upon  the  whole,  the  conclusion  to  be  derived  from 
the  comparisonof  the  several  parts  of  the  Act  seems  to 
me  to  be  very  strong  against  the  position  contended  for 
on  the  part  of  the  judgment  creditor.  We  have  then 
further  to  consider  whether  the  extraneous  circum- 
stances, so  far  as  they  bear  upon  the  question,  tend  to 
support  the  argument  on  the  part  of  the  judgment  cre- 
ditor. They  seem  to  me  to  have  a  directly  opposite 
tendency.  Up  to  the  time  of  the  passing  of  this  Act, 
the  proceeding  by  sequestration  was  the  known  esta- 
blished and  only  mode  of  subjecting  ecclesiastical  bene- 
fices to  the  payment  of  debts.  That  course  of  proceed- 
ing is  referred  to  by  the  Act  itself  in  the  case  of  bene- 
ficed clergymen  becoming  insolvent  debtors.  Could 
the  legislature  then  have  intended  silently  to  abolish  it 
in  the  case  of  judgment  creditors,  and  to  substitute  for 
it  an  elegit  or  a  receiver  ?  Again,  at  the  very  time  this 
Act  was  passing  through  parliament,  the  Benefices  Plu- 
ralities Act,  1  &  2  Vict.  c.  106,  must  havq  been  under 
consideration.  That  Act  gives  powers  to  the  bishops, 
and  renders  it  imperative  upon  them  to  appoint  curates, 
and  to  assign  stipends  to  them  in  cases  of  benefices 

under 
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under  sequestration.     Would  these  powers  and  duties        1866. 
have  been  confined  to  cases  of  sequestration,  if  it  had       ^-^v-^^ 
been  supposed  that  the  benefices  could  be  otherwise  af-  i,. 

fected  ?  But  there  is  another  consideration  of  infinitely  Gatheecole. 
greater  importance.  By  the  statute  of  Elizabeth  (re- 
vived by  the  stat.  67  George  3),  the  clergy  are  restrained 
from  creating  any  charge  upon  their  ecclesiastical  bene- 
fices. They  were  so  restrained  upon  the  most  sound 
principles  of  public  policy.  Could  it  be  intended  by  the 
legislature  itself  to  create  a  charge,  the  creation  of 
which  it  refused  to  permit  upon  the  ground  of  public 
policy?  Was  it  intended  by  this  Act  practically  to 
repeal  the  statute  of  Elizabeth  ?  For  no  one  can  doubt 
that  if  judgments  are  by  this  Act  made  charges  upon 
ecclesiastical  benefices,  that  statute  is  practically  re- 
pealed. Clergymen  may  confess  judgments,  and  the 
judgments  immediately  become  charges  on  their  bene- 
fices, with  all  the  consequences  resulting  from  the  pro- 
visions of  the  Act. 

It  was  said,  with  reference  to  the  first  of  these  con- 
siderations, that  the  bishop  was  the  officer  of  the  Courts 
of  Law  to  execute  the  writs  of  sequestration — the 
ecclesiastical  sheriff — that  the  Courts  of  Law  would  ex- 
amine his  accounts,  as  they  would  examine  the  accounts 
of  the  sheriffs,  and  the  case  o(  Morris  v.  Phelps  (a)  was 
referred  to  upon  this  point.  I  am  not  aware  to  what 
length  the  Courts  of  Law  have  gone  in  these  cases,  or 
whether  they  have  interfered  with  the  allowances  made 
by  bishops  to  provide  for  the  services  of  the  Church. 
If  they  have  not,  the  bishops  would  not  seem  to  stand 
in  all  respects  in  the  same  situation  as  sheriffs.  They 
may  indeed  be  officers  of  the  Court,  but  they  would  be 
its  officers  with  discretionary  powers.     If,  on  the  other 

hand, 

(o)  4  Exch.  895. 
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1855.  hand^  the  Courts  of  Law  have  interfered  with  these 
allowances,  I  think  it  deserves  much  consideration, 
whether  they  have  not  infringed  upon  the  very  prin- 
Oathbrcole.  ^jjpig  upon  which  the  proceeding  by  sequestration 
against  ecclesiastical  benefices  was  grounded.  In  truth, 
however^  what  has  been  thus  urged  with  reference  to 
this  first  consideration  furnishes  no  answer  to  it. 
Though  the  bishops  may  be  officers  of  the  Courts  of 
Law  under  writs  of  sequestration^  they  certainly  would 
not  be  its  officers  under  writs  of  elegit ;  and  I  do  not 
see  how  they  could  at  all  be  brought  before  the  Courts 
of  Law  in  proceedings  under  such  writs^  much  less  do 
I  see  how  the  powers  which  the  legislature  has  given  to 
them  in  cases  of  sequestrations  could  be  called  into 
action  under  such  writs. 

It  was  further  said  with  reference  to  the  two  first  of 
these  considerations^  that  the  difficulty  arising  out  of 
them  had  been  already  encountered  and  surmounted  by 
this  Court  in  the  cases  which  arose  whilst  the  statute 
of  Elizabeth  was  not  in  force^  but  in  those  cases  the 
charges  were  deemed  to  be  valid,  and  this  Court  was 
compelled  to  struggle  with  the  difficulties  as  best  it 
might.  The  fact  of  its  having  thus  dealt  with  cases 
which  it  was  compelled  to  deal  with  does  not  negative 
the  existence  of  the  difficulties  with  which  those  cases 
were  attended ;  much  less  does  it  furnish  any  inference 
of  intention  on  the  part  of  the  legislature  to  authorize 
the  creation  of  charges  on  benefices,  and  thus  to  re- 
create those  difficulties. 

To  the  argument  on  the  practical  repeal  of  the  statute 
of  Elizabeth^  which  would  be  the  result  of  giving  effect 
to  the  claim  of  the  judgment  creditor,  the  answer  which 
was  given,  as  I  understood  it,  was,  that  the  benefice 
would  in  any  event  be  liable  for  the  debts  of  the  incum- 
bent. 
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bent.  But  it  is  one  thing  to  hold  that  the  benefice  1865. 
would  be  liable  to  his  debts  in  the  ordinary  course  of  se- 
questration,  another  to  hold  that  it  is  subject  to  a  charge. 
In  the  one  case  the  bishop  would  be  no  party  to  the  liti-  Gat="co"* 
gation,  in  the  other  he  would  be  a  necessary  party  to 
every  suit  for  enforcing  the  charge.  In  the  one  case 
the  settlement  of  the  allowance  to  be  made  for  the 
services  of  the  church  would  rest  with  the  bishop ;  in 
the  other  this  Court  must  assume  to  judge  of  the  reason- 
ableness and  propriety  of  the  allowance.  In  shorty  in 
the  one  case  the  conflict  between  the  spiritual  and  tem- 
poral authorities  which,  as  I  apprehend,  the  writ  of 
sequestration  was  devised  to  avoid,  would  in  every  case 
be  avoided.  In  the  other  it  would  in  every  case  be 
created. 

But  again,  can  the  statute  o(  Elizabeth  be  thus  held 
to  be  practically  repealed  by  such  general  words  as  are 
contained  in  the  13th  section  of  this  statute  ?  I  venture 
to  think  that  it  cannot ;  grounding  that  opinion  upon 
the  authorities  to  which  I  have  generally  referred,  and 
adding  to  them  the  eleventh  case  in  Jenkins,  fifth  cen- 
tury (a) ;  in  which  it  is  thus  said  : — ''A  special  statute 
does  not  derogate  from  a  special  statute  without  express 
words  of  abrogation." 

I  do  not  think  it  necessary  to  enter  into  the  difficulties 
and  inconveniences  which  would  arise  from  this  case 
being  decided  in  favour  of  the  judgment  creditor.  They 
are  patent  and  were  sufficiently  adverted  to  in  the  course 
of  the  ai^ument. 

For  these  reasons  my  opinion  is,  that  notwithstanding 
the  general  words  of  this  statute,  judgment  debts  are 

not 

(o)  Jenkifu'i  Centuriet,  p.  198. 
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1856.  not  charges  upon  ecclesiastical  benefices.  Looking  to 
what  has  already  passed  in  this  case  upon  the  motion 
for  a  receiver,  I  give  that  opinion  with  diffidence ;  but 
Gathercole.  although  diffident  of  my  own  opinion,  as  I  must  neces- 
sarily be,  when  differing  from  one  for  whose  judgment 
I  entertain  so  high  a  respect,  I  do  not  wish  it  to  be  un- 
derstood that  my  opinion  is  on  that  account  less  firm  or 
less  decided.  I  have  satisfaction  in  feeling  that  we  can 
hardly  be  considered  to  stand  alone  in  differing  from 
the  high  opinion  to  which  I  have  referred.  From  what 
fell  from  the  learned  judges  by  whom  the  cases  in 
Ireland  to  which  I  have  referred  were  decided,  it  can 
scarcely  be  doubted  what  their  opinion  would  have 
been  upon  the  13th  section  of  this  Act,  had  it  been 
necessary  for  them  to  give  any  opinion  upon  it.  I  am 
indebted  to  some  gentleman  in  Ireland  for  having  re- 
ferred me  to  the  case  of  Lemherry  v.  Helsham,  and  as 
he  has  not  enabled  me  to  thank  him  personally,  I  take 
this  opportunity  of  thanking  him  publicly  for  the  re- 
ference. 

There  was  a  subordinate  point  raised  in  this  case 
upon  a  second  appeal  by  the  Defendant  Atkyns^  the 
representative  of  the  Defendant  Carrack.  It  appears 
that  the  Defendant  Carrack  having  obtained  a  judg- 
ment against  Gathercole,  issued  and  published  seques- 
tration upon  that  judgment  after  the  appointment  of  the 
receiver,  and  that  a  motion  having  been  thereupon 
made  to  commit  him,  he  entered  into  a  submission  to 
deal  with  his  sequestration  as  the  Court  should  from 
time  to  time  direct,  and  undertook  that  his  sequestrator 
should  not  levy  any  of  the  issues  or  profits  of  the  living 
without  leave  of  the  Court.  The  facts  of  this  part  of 
the  case  are  sufficiently  stated  in  the  report  (a).     It  was 

asked 

(a)  1  Drewry,  12. 
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asked  on  the  part  of  the  Plaintifi;  that  if  the  Court        1865. 

should  be  against  him  upon  the   principal   point,  he 

might  be  at  liberty  to  issue  a  sequestration  in  priority  to 

CarrajcKs.    Strictly  speaking,  I  apprehend  we  cannot  G^thbrcole. 

properly  deal  with  this  partof  the  case,  without  a  motion 

to  discharge  the  undertaking,  but,  to  save  the  parties 

further  expense,  I  have  considered  the  question,  and  I 

think  the  Plaintiff  is  not  entitled  to  what  he  asks.     He 

has  chosen  to  adopt  a  course  in  which  he  has  failed, 

and  I  see  no  ground  for  depriving  the  Defendant  of  the 

benefit  accruing  to  him  from  that  failure. 


BARTLETT  v.  SALMON.  i^    „  ,n 

^HIS  was  an  appeal  by  the  Defendant  from  an  order    Before  Tkt 

made  on  motion  for  a  decree  by  Vice-Chancellor    ^^^^  ^o^J 

Wood^  dated  the  16th  March  1866,  rescinding  a  con-  Cranworth. 

tract  for  purchase,  entered  into  by  the  Plaintiff  under  B»ll  fil«d  ^y  « 

the  following  circumstances.  rescind  a  con- 

tract, the 
Plaintiff  alleg- 

The  Plaintiff,  JoAn  jBar<&«,  who  had  been  a  gentle-  !°5*i?*'^® 
^  '  '  ^  had  been  in- 

man*s  servant,  afterwards  a  beershop  keeper,  and  who  duced  to  enter 
was  at  the  time  of  the  transaction  in  question  out  of  ^„j*  ^^  ^^ 
business,  on  the  26th  June  1864,  read  the  following  representation: 
Advertisement  in  the  Weekly  Dispatch  Newspaper: —  that  the  adver- 

"  Long  Leasehold  Estate  at  Mik  End.    To  be  sold,  a  tisement  out  of 
^  which  the  con- 

very  tract  arose  wai 
of  the  tale  of 
lix  hootet  total  rental  131/.  6i.  per  annum  lease  about  seventy-five  years  at  a  mo- 
derate ground  rent  of  50/.  a  year,  but  what  the  Plaintifl^  who  agreed  to  give  420/.  for 
the  property,  found  himself  liable  to  take  was  an  underlease  of  the  houses  at  a  rent  of 
50/.  The  Lord  Chancellor,  reversing  the  order  appealed  from,  dismissed  the  bill 
without  costs,  being  satisfied  that  though  there  was  a  misdescription  of  the  property, 
there  was  no  such  substantial  misrepresentation  as  called  upon  the  Court  to  exercise 
itsjurisdiction« 

Vol.  VL  D  D.M.G. 
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1855.       very  pretty  little  estate  of  six  houses  of  a  genteel  cha- 
^'^^^^^^      racter,  and  in   perfect  repair,  always  let  to  the  best 
9.  description  of  weekly  tenants.   Total  rental  above  130/.  a 

Salmon,  year.  Lease  nearly  eighty  years,  at  a  moderate  ground- 
rent.  Title  undeniable.  Price  only  420  guineas.  Apply 
either  by  letter  or  personally  at  Mr.  Salmon's  Estate 
and  Rent  Offices,  25,  Bttcklersbury,  City." 

In  consequence  of  this  Advertisement,  the  Plaintiff, 
on  the  26th  June  1854,  went  to  the  office  of  the  De- 
fendant Robert  Salmon,  and  seeing  him  made  inquiries 
respecting  the  premises  referred  to  in  the  Advertisement, 
and  the  Defendant  then  put  a  paper  into  the  hands  of 
the  Plaintiff,  which  was  in  the  words  and  figures  follow- 
ing:— "For  sale  by  private  contract,  a  very  pretty  estate 
of  six  houses,  near  Cambridge  Road,  Mile  End;  five 
letting  at  8«.  per  week  each,  and  one  with  a  shop  let  at 
10«.  per  week,  total  rental  131/.  Qs.  per  annum.  Lease 
about  seventy-five  years,  at  a  moderate  ground-rent 
(50/.  a  year).  No  land  tax.  This  is  a  very  eligible  pro- 
perty for  letting  to  the  best  sort  of  paying  tenants,  and 
is  a  thorough  good  investment  N.B.  One  old  tenant 
at  present  pays  but  Is.  a  week.  See  elevation.  Price 
420  guineas.  To  view  and  obtain  all  further  particulars, 
you  are  requested  to  apply  only  on  Tuesday,  June  27th, 
between  ten  and  four,  to  Mr.  Hodges,  at  the  Artichoke 
Tavern,  Cambridge  Road,  near  Mile  End  Gate." 

On  the  27th  June,  the  Plaintiff  met  Mr.  Hodges  at 
the  Artichoke  public-house,  and  went  with  him  to  the 
premises  for  the  purpose  of  going  over  them.  He  did 
not,  however,  go  over  them  all,  but  only  went  through 
the  passage  of  one  house  into  the  back  yard  of  that 
house,  and  then  returned  with  Mr.  Hodges  to  the  Arti- 
choke public-house.  (The  Plaintiff  stated  that  he  so 
acted  in  consequence  of  Mr.  Hodges  representing  to 

him 


Bartlett 
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him  that  the  tenants  might  be  alarmed,  and  suppose 
that  notice  was  about  to  be  given  them  to  quit.  This 
statement  was  however  denied  by  Mr,  Hodges^  who  """"^f 
made  an  aflBdavit  on  behalf  of  the  Defendant.)  Some  Salmon. 
conversation  then  took  place  between  the  Plaintiff  and 
Mr.  Hodges  J  and  Mr.  Hodges  informed  the  Plaintiff 
that  the  taxes  and  outgoings  of  the  premises  would  not 
be  more  than  lOZ.  per  year,  and  that  the  property  would 
clear  1521  per  centum  on  the  purchase-money.  The 
Plaintiff  then  being,  as  he  alleged,  under  the  impression, 
from  the  paper  which  had  been  put  into  his  hands,  and 
from  the  representations  of  the  Defendant  and  Mr. 
Hodges^  that  he  was  about  to  purchase  a  valuable 
leasehold  interest  by  private  contract,  signed  an  Agree- 
ment, already  prepared  and  which  was  produced  to  him 
by  Mr.  Hodges  who  informed  him  that  it  was  a  usual 
and  proper  agreement  for  a  sale  by  private  contract, 
and  such  as  was  always  kept  ready  at  the  Defendant's 
office  to  be  given  to  and  signed  by  a  purchaser. 

The  Agreement,  the  real  effect  of  which  was  to  bind 
the  Plaintiff  to  take  an  underlease  of  the  premises  at  50/. 
per  annum  and  to  pay  420/.  down  for  the  underlease, 
was  headed  thus, — ''  Sale  by  private  contract  of  an  un- 
derlease of  six  messuages  or  tenements  being  Nos.  1, 
2,  3,  4,  5  and  6,  Norfolk  Street  Cambridge  Road  Mile 
End  in  the  county  of  Middlesex^  for  seventy-five  years 
less  ten  days  from  Christmas  1853  at  a  net  rent  of  50/. 
per  annum  payable  quarterly."  Then  followed  certain 
Conditions,  which  it  is  not  necessary  to  state  at  length, 
and  at  the  foot  was  the  following,  signed  by  the  Plaintiff 
and  Mr.  Hodges  respectively, — "  London  25  JBucklers- 
hury.  I  John  Bartlett  of  New  Bexley  in  the  county  of 
Kent  do  hereby  acknowledge  myself  the  purchaser  of 
the  property  above  described  subject  in  all  respects  to 
the  above  conditions  of  sale  for  the  sum  of  420/.    And 

D  2  I  have 
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1855.       I  have  paid  into  the  hands  of  Mr.  R.  Salmon  the  Bum  of 
,/^^*^*^      84/.  as  a  deposit  and  on  account  of  the  purchase-money 

BaRTIiETT 

V,  and  undertake  to  pay  the  remainder  of  such  purchase- 

Salmon.  money  and  to  complete  my  purchase  according  to  the 
said  conditions  of  sale.  Witness  my  hand  this  27th 
day  of  June  1854.    Signed  John  Bartlett. 

£  s,  d. 
Purchase-money  ....  420  0  0 
Deposit  paid       84    0    0 

Balance    .     .     £336    0    0 


"  I  hereby  agree  to  sell  the  property  within  described 
upon  the  terms  and  conditions  therein  mentioned. 
Dated  this  27th  day  of  June  1854.  For  Robert  Salmon, 
C.  M.  Hodgesr 

The  Plaintiff,  before  signing  the  Agreement,  told  Mr. 
Hodges  that  he  was  not  provided  with  the  84/.  required 
for  the  deposit,  whereupon  Mr.  Hodges  inquired  what 
money  he  could  pay  down,  and  upon  being  informed  that 
he  could  pay  5/.,  Mr.  Hodges  said  that  he  would  take 
that  sum  on  account  and  an  I.  O.  U.  for  the  remainder. 
The  Plaintiff  accordingly  paid  to  Mr.  Hodges  the  sum 
of  5/.  in  part  of  the  deposit,  and  signed  and  gave  him 
an  I.  O.  U.  for  79/.,  the  remainder. 

The  Plaintiff  then  employed  a  solicitor  to  complete 
the  purchase.  On  the  30th  June  1854  the  Defendant's 
solicitors  sent  to  the  Plaintiff  a  draft  of  the  Underlease 
referred  to  in  the  Agreement,  and  which  was  proposed 
to  be  granted,  but  the  same  was  returned  on  the  next  day 
by  the  Plaintiffs  solicitor  unperused,  accompanied  by  a 
letter  stating  that  the  Plaintiff  would  file  a  bill  to  compel 
the  delivery  up  of  the  Agreement  and  a  return  of  the 
deposit,  on  the  ground  of  fraud  and  misrepresentation. 

Oq 
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Od  the  3rd  Jvly  1864  the  Defendant  brought  an  action        1855. 
at  law  to  recover  the  79/.,  the  amount  of  the  I.  O.  U. 

The  Bill  in  the  present  suit  was  then  filed^  which^  after 
stating  the  facts  above  mentioned,  alleged  that  the  De- 
fendant had  about  five  or  six  weeks  prior  to  the  date  of 
the  Agreement,  raised  the  rents  of  several  of  the  houses 
considerably  beyond  the  value  of  the  same,  whereby  the 
apparent  aggregate  yearly  rental  of  the  premises  was 
increased  far  beyond  the  yearly  value  of  the  same,  but 
which  rents  the  tenants  stated,  if  continued  to  be  en- 
forced, would  compel  them  to  leave  the  houses.     It  also 
alleged  that  the  premises  were  badly  built  and  not  in 
good  repair,  and  if  taken  on  lease  according  to  the 
Agreement  for  seventy-five  years  less  ten  days  from 
Christmas  1853  at  the  net  yearly  rent  of  50Z.  subject  to 
the  taxes  outgoings  necessary  incidental  expenses  and 
the  covenants  mentioned  in  the  Agreement,  would  be  of 
DO  value  whatever,  and  that  the  rent  for  so  long  a  term 
and  subject  to  the  covenants  would  be  a  high  rack  rent 
to  be  paid  for  the  premises  without  the  payment  of  any 
premium.    The  Bill  charged  that  the  Plaintiff  was  in- 
duced to  enter  into  and  sign  the  Agreement  of  the  27th 
June  1854,  and  to  pay  the  5Z.  in  part  of  the  deposit,  and 
to  sign  and  give  the  I.  O.  U.  for  the  balance  of  79Z., 
entirely  through  the  misrepresentation  and  fraud  of  the 
Defendant  and  his  clerk  the  said  Mr.  Hodges;  and  it 
prayed  that  the  Agreement  of  the  27th  June  1854  might 
be  declared  to  be  null  and  void  and  be  delivered  up  to 
be  cancelled,  for  an  injunction  against  the  action,  and 
that  the  5/.  deposit  might  be  returned  and  the  I.  O.  U. 
given  up. 

The  cause  came  on  before  Vice-Chancellor  TFborf,  on 
motion  for  a  decree,  on  the  16th  March  1855.    Affidavits 
were  filed  by  both  parties,  those  on  the  part  of  the  De- 
fendant 
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1856.       fendant  explaining  the  circumstance  alleged  in  the  Plain- 
J^^^^^^      tiflTs  bill  as  to  the  raisins:  of  the  rents,  and  denyine:  that 

Bartlbtt        ,  .  ^^  .  ,  ,     1  . 

V.  the  premises  were  out  of  repair :  the  mode  however  m 

K  ALMON.  which  the  Lord  Chancellor  dealt  with  the  case  renders  it 
unnecessary  to  refer  more  specifically  to  their  contents. 
The  yice-Chancellor  decided  in  favour  of  the  Plaintiff, 
considering  that  the  transaction  must  be  set  aside  on  the 
ground  of  misrepresentation ;  that  the  Plaintiff  thought 
he  was  purchasing  the  residue  of  a  beneficial  lease;  that 
Hodges,  who  was  the  Defendant's  agent,  represented 
the  document  signed  by  the  Plaintiff  as  the  proper  and 
usual  contract  for  a  person  to  sign  who  was  purchasing 
the  remainder  of  a  lease  subject  to  a  ground  rent,  when 
in  fact  it  was  no  such  thing ;  and  that  the  circumstances 
relating  to  the  deposit  looked  very  like  snatching  a  con- 
tract. His  Honor  therefore  made  the  order  now  ap- 
pealed from,  making  perpetual  an  interim  injunction 
which  had  been  granted  to  restrain  the  action  on  the 
I.  O.  U.,  ordering  that  the  Agreement  of  the  27th  June 
1854  and  the  I.  O.  U.  should  be  delivered  up  to  be 
cancelled,  and  that  the  Defendant  should  pay  to  the 
Plaintiff  the  costs  of  the  suit  and  also  the  5/.  deposit. 
From  this  order  the  Defendant  now  appealed  as  above- 
mentioned. 

Mr.  Rolt  and  Mr.  Joshua  Williams,  for  the  Plaintiff, 
supported  the  order. 

They  stated  the  facts  of  the  case,  drawing  attention  to 
the  difference  between  what  the  Plaintiff  was  led  to  sup- 
pose he  was  buying  and  what  he  really  obtained.  They 
referred  to  Stewart  v.  Alliston  (a),  in  which  Lord  JEldon, 
speaking  of  ground  rent,  said,  ''Would  any  man,  seeing 
a  house  put  up  to  auction  as  a  house  to  be  sold  subject 
to  a  ground  rent  lease,  suppose  that  the  word  ground 

rent 

(a)  1  Mar.  26;  see  p.  34. 
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rent  meant  rack  rent."    They  also  cited  Moion  v.  CcT'       1 866. 

'''  Bartlbtt 

V. 

Mr.  Daniel  and  Mr.  Southgate,  for  the  Appellant  Salmom. 

They  submitted  that  there  was  a  great  difference  be- 
tween the  Court  rescinding  a  contract^  as  had  been  done 
here,  and  refusing  to  decree  a  specific  performance,  and 
that  this  difference  had  been  overlooked  by  the  Vice- 
Chancellor,  Day  Y.  Newman  (&).  The  PlaintiBTs  bill 
proceeded  entirely  on  fraud  and  misrepresentation,  but 
the  evidence  did  not  support  the  allegations,  and  if  the 
charges  of  fraud  were  taken  out  of  the  bill,  there  was  no 
ground  of  relief  stated.  The  principle  of  the  decisions 
in  Clermont  v.  Tasburgh^c)  and  Wilde  v.  Gribson(d), 
in  the  latter  of  which  there  was  alleged  concealment  by 
an  agent,  showed  that  there  was  no  ground  in  the  pre- 
sent case  for  rescinding  the  contract 

IThe  Lord  Chancellor  mentioned  Comfoot  v. 
Fowke^e),  observing  that  it  was  rightly  decided  in  the 
Exchequer,  though  it  had  often  been  commented  on 
and  misunderstood.  Upon  the  facts  of  that  case  the 
Court  held  that  the  plea  of  fraud  and  covin  was  not 
made  out,  and  that  though  the  agent  had  made  a  re- 
presentation which  was  not  true,  he  had  only  stated 
what  he  believed  to  be  true.] 

The  circumstances  of  the  present  case  are  more  favour- 
able to  the  Defendant  than  those  which  occurred  in  Corn- 
foot  V.  Fowke.  (They  referred  to  Lord  St,  Leonards'  Con- 
cise View  of  the  Law  of  Vendors  and  Purchasers,  page 
149,  &c.,  and  see  section  34.)  If  there  was  a  case  of 
fraud  it  was  unnecessary  to  come  into  equity  for  relief, 
as  the  Plaintiff  would  be  protected  at  law. 

Mr. 

(a)  7  Taumt.  9.  (d)  1  H.  L.  Com.  605. 

(6)  2  Cor,  77.  (e)  6  M.^  W.  358. 

(c)  IJ./^W.112. 
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1855. 


Bartlett 

V, 

Salmon. 


Mr.  Joshua  Williams  replied. 

He  referred  to  Lord  St.  Leonards*  remarks  on  the 
case  of  Cornfoot  v.  Fowke  in  his  work  {Concise  View  of 
the  Law  of  Vendors  and  PurcJiaserSf  p.  178),  where  he 
mentions  it  as  ''  open  to  much  observation." 


[The  Lord  Chancellor.  You  need  not  refer  to 
that,  as  Lord  St,  Leonards  does  not  entertain  the  same 
opinion  now.  The  case  was  under  the  notice  of  the 
House  of  Lords  in  an  appeal  argued  in  the  course  of 
the  last  session  (a).] 


The  Lord  Chancellor. 

I  apprehend  that  the  jurisdiction  of  this  Court  to 
set  aside  a  contract  on  the  ground  of  fraud  is  clear,  and 
that  it  will  always  be  exercised  when  the  Court  is  satis- 
fied that  a  person  who  has  bound  himself  has  been 
induced  so  to  do  by  the  fraud  or  contrivance  of  the 
other  party,  and  this  will  be  done  although  there  may 
be  a  concurrent  jurisdiction  at  law.  It  is  a  most  useful 
head  of  jurisdiction  in  Equity.  There  may  indeed  be 
cases,  short  of  what  I  have  mentioned,  where,  without 
any  fraud  being  committed,  a  party  has  been  induced  to 
sign  something  which  he  ought  not  to  have  signed,  and 
in  which  the  Court  will  be  neuter.  In  the  present 
instance,  if  the  Plaintiff  is  entitled  to  relief  it  must  be 
the  relief  he  asks,  because  the  allegation  is,  that  he  was 
induced  to  sign  the  Agreement  in  question  by  fraud  and 

misrepresentation 


(a)  See  The  National  Ex- 
change Company  of  Glasgow  v. 
Drew,  2  Macqueen,  103 ;  and  in 
particular,  page  108,  where  the 
Lord  Chancellor  gives  an  ex- 
planation of  the  case  of  Corn' 
Jboi  V.  Fowke,  and  again,  page 
144^  where  Lord  St,  Leonards, 


in  delivering  his  opinion  to  the 
House,  and  referring  to  that  case, 
says,  '*  that  was  a  very  peculiar 
case,  and  as  it  was  explained  by 
my  noble  and  learned  friend  on 
the  woolsack,  there  is  no  &ult  to 
be  found  with  the  decision  in  that 


>* 
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misrepresentation  on  the  part  of  the  Defendant;  and        1855. 
the  question  is,  whether  this  is  made  out 

The  real  grievance  is«  that  the  Plaintiff  was  misled  by 
contrivance,  that  by  the  advertisement  and  by  being  kept 
from  inspecting  the  property  he  was  made  to  suppose  it 
of  larger  value  than  it  was.  On  this,  the  evidence  not 
only  does  not  satisfy  me  that  the  Plaintiff's  case  is  well 
founded,  but  shows  further  that  the  facts  really  were 
otherwise.  I  rely  on  the  documents  themselves.  The 
Plaintiff  thought  he  was  purchasing  six  small  houses  as 
described  in  the  advertisement,  and  the  evidence  shows 
that  the  property  was  as  represented.  The  charge, 
putting  out  of  the  question  that  it  was  called  ground 
rent,  was  50/.  a  year,  and  the  rents  were  of  the  amount 
stated.  It  was  said  that  they  were  fraudulently  put  up 
to  that  amount,  but  as  to  this,  I  think,  the  explanation 
is  satisfactory.  Looking  at  the  evidence,  I  am  not 
satisfied  that  there  was  any  misrepresentation  of  the 
value  of  the  property.  The  payment  of  the  rents  was 
said  to  be  safe,  and  the  property  was  stated  to  be  subject 
to  certain  outgoings  and  to  what  was  called  a  ground  rent 
of  50/.  The  outgoings  were  of  about  the  amount  they 
were  represented  to  be ;  and  this  being  so,  and  there 
being  no  proof  of  any  misrepresentation  of  the  value, 
what  is  there  to  show  that  there  was  any  misrepresen- 
tation at  all.  It  is  said  that  the  property  was  so 
described  as  to  lead  the  Plaintiff  to  suppose  that  he  was 
taking  that  interest  which  the  Defendant,  who  was  the 
lessee,  himself  had,  namely,  a  lease  at  a  ground  rent. 
The  term  ground  rent  is  well  understood  and  has  a  defi- 
nite meaning:  it  is  the  sum  paid  by  the  owner  or 
builder  of  houses  for  the  use  of  land  to  build  on,  and  is  . 
therefore  much  under  what  it  lets  for  when  it  has  been 
bailt  on.  If,  therefore,  a  person  described  property 
now  built  on  as  property  for  which  he  paid  a  ground 

rent 
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L865.       reot  of  50/.,  and  it  turned  out  that  what  he  paid  was 


Bartlett 


not  ground  rent  but  something  else,  this  would  be  a 
v."  '  sort  of  misleading  of  the  person  purchasing.  That, 
^^"'^"'  however,  cannot  be  said  to  be  the  case,  when  the  same 
advertisement  which  speaks  of  the  ground  rent  mentions 
also  the  value  of  the  rack  rent,  for  it  then  becomes  im- 
material what  the  charge  is  called,  whether  it  is  called 
ground  rent  or  by  some  other  name.  I  therefore  con- 
fess that  I  do  not  understand  what  deception  there  was 
in  the  present  case.  It  can  only  be  this,  that  the 
Plaintiff  was  informed  by  Mr.  Hodgesy  who  must  be 
taken  to  represent  Mr.  Salmorij  that  the  contract  in 
question  was  a  usual  and  proper  contract  for  the  pur- 
chase of  property  such  as  that  described  in  the  adver- 
tisement ;  but  having  come  to  the  conclusion  that  there 
was  no  deception  in  the  advertisement,  I  cannot  say 
that  the  circumstance  of  the  charge  to  which  the  pro- 
perty was  subject  not  being  ground  rent,  was  such  a 
fraud  as  to  vitiate  the  contract  It  is  true  that  some  of 
the  conditions  were  harsh,  and  if  the  Plaintiff's  case  had 
been  that  he  had  been  induced  to  bind  himself  to 
unusual  terms,  there  might  have  been  something  in  it, 
but  this  is  not  his  case. 

Considering,  then,  that  what  the  Plaintiff  was  sub- 
stantially agreeing  for  was  houses  let  at  sums  mentioned, 
and  that  he  was  to  take  them  subject  to  a  payment  of 
60/.  a  year,  I  cannot  come  to  the  conclusion  of  the 
Vice-Chancellor  that  the  jurisdiction  of  this  Court  ought 
to  be  exercised  by  rescinding  the  contract.  I  think  that 
the  bill  ought  to  be  dismissed,  but  that  there  ought  to 
be  no  costs,  for  the  Defendant  misdescribed  the  pro- 
.perty;  and  this  may  be  a  good  lesson  to  those  who 
undertake  to  give  a  descciption  of  what  they  sell,  and 
are  therefore  bound  to  be  accurate.  The  bill  must  be 
dismissed  without  costs,  and  without  prejudice  to  any 
action  which  the  Plaintiff  may  be  advised  to  bring. 
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SCALES  V.  MAUDE.  Nov.  21, 22, 

26. 

npHIS  was  an  appeal  by  the  Defendants  Martha    Before  The 

-*-    Babae  and  Mary  Whitby,  from  a  decree  of  fore-    ^  £^^"J 

dosnre  made  by  the  Vice-Chancel  lor  Stuart,  on  the  Cranworth. 

29th  May  1866.    The  material  facts  of  the  case  are  Meredeclara- 
^  tion  of  trust 

succinctly  stated  by  the  Lord  Chancellor,  and  are  here  by  the  owner 

extracted  from  his  Lordship's  judgment.  &vo!wof?  *" 

volunteer  is 

The  bill  in  this  suit  was  one  of  foreclosure,  by  the  opmtivrand 

executors  of  Mary  Bacon.     A  mortgage  in  fee  of  an  ^1>«  9^^  ^1 
„    ,    _         ^  .  ,        ,       HI-     »  not  interfere  m 

estate  called  Rycroft  was  made  to  her  by  Nettleton  such  a  case; 

BaJme,  in  December  1829,  to  secure  the  sum  of  2^0t  !?'**' J!'^®!^. 
'  '  ,      there  has  been 

Nettleton  JBahne,  the  mor^agor,  was  her  first  cousin,  a  change  of 

He  died  on  the  11th  September  1838,  having  devised  1^^7^ 

his  equity  of  redemption  to  the   Defendants  Daniel  >  trust  con- 

Maude  and  Jeremiah  Nettleton  Balme  in  fee,  in  trust     Letters 

to  sell  and  divide  the  proceeds  among  his  three  chil-  ^*ten  by  a 

^  ^  mortgagee  to 

dren,  that  is,  the  Defendants  Jeremiah  Nettleton  Balme,  the  mortgagor 
Martha  Balme  and  Mary  Whitby.  fnteS"^ 

under  him, 

On  the  30th  January  1841,  the  Defendants  J»  N,  erarwlsions 

Balme  and  Martha  Balme,  as  his  surety,  assigned  their  "  *  °?7  ^^® 

.  J'         &  this  gift  to  be- 

interest  in  the  proceeds  to  arise  from  the  sale  of  Rycroft  come  due  at 

to  Mary  Bacon,  to  secure  a  further  sum  of  2,600/.,  that  "^  ^^^!^j  **?: 
,  ,  connected  with 

Bum  having  been  previously  secured  upon  a  mortgage  my  will."    "  I 
made  to  her  by  J.  N.  Balme  on  certain  portions  of  the  m^execv^n^ 
Rycroft  estate  which  belonged  to  him.     Mary  Bacon  to  cancel  the 
died  on  the  24th  February  1863,  having  appointed  the  deedf&c."  "I 

Plaintiffs  ««5>«  ^^^^^ 

and  promise 
that  my  executors  shall  comply  with  my  former  request,  that  is,  to  cancel  all  deeds  and 
^pers  I  may  have  chargeable  on  the  R,  estate" : — Held,  not  to  operate  either  as  a 
of  trust  or  as  a  valid  gift. 


44  CASES  IN  CHANCERY. 

1855.  Plaintiffs  her  executors,  who  duly  proved  her  will ;  she 
also  devised  to  them  all  real  estate  vested  in  her  by 
way  of  mortgage. 

On  the  5th  May  1854,  the  Plaintiffs  filed  the  present 
bill  of  foreclosure  against  the  devisees  of  Netthton 
Balme  and  the  persons  deriving  title  under  them.  The 
cause  was  heard  on  the  29th  May  last,  when  the  Vice- 
chancellor  Stuart  gave  the  Plaintiffs  the  ordinary  de- 
cree in  a  foreclosure  suit.  Against  that  decree  the 
Defendants  Martha  Balme  and  Mrs.  Whitby  now  ap- 
pealed. 

The  defence  which  was  relied  upon  was,  that  by  the 
effect  of  certain  papers  made  and  signed  by  Mary 
Bacon  in  her  lifetime,  the  title  to  the  money  secured  on 
the  Rycroft  estate  had  become  vested  in  the  Defendants 
Martha  Balme  and  Mary  Whitby.  The  authenticity  of 
the  documents  was  impugned  by  the  Plaintiffs  in  their 
bill  and  endeavoured  to  be  proved  by  the  evidence. 
The  first  of  these  documents  was  addressed  by  Mary 
Bacon  to  NettUton  Balme,  and  was  written  on  the 
second  sheet  of  the  letter  in  the  following  terms : — 

**  As  agreed  with  my  late  sisters,  I  now  give  to  my 
cousin  Nettleton  Balme  this  gift  to  become  due  at  my 
death  unconnected  with  my  will.  I  hereby  request  my 
executors  to  cancel  the  mortgage-deed,  bonds,  notes 
and  all  papers  I  may  have  chargeable  on  Rycroft  estate 
at  my  death  free  of  all  charges,  and  give  to  Nettleton 
Babne,  or  his  daughters  or  daughter  then  living,  for  their 
own  use :  their  receipt  shall  be  satisfactory,  independent 
of  any  husband  they  may  have.  I  further  add  that  this 
my  request  shall  be  a  full  discharge  for  my  executors. 

"  (Signed)  Mary  Bacon,  Spring  House. 

*'  December  29th,  1 836.  Private.** 

The 
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The  second  of  such  documents  was  in  the  form  of  a       1856. 
letter,  addressed  by  Mary  Bacon  to  Martha  JSalme,  and 
was  in  the  following  terms : — 

"  Spring  House,  Bradford, 
"  December  4th,  1840. 
"Dear  Miss  Balme,  —  Your  brother  seems  very 
anxious  I  should  change  the  mortgage  upon  his  property 
to  his  interest  in  the  Rycroft  estate.  From  all  I  hear 
he  cannot  have  any  interest  in  that  property,  but  I  feel 
wishful  to  assist  your  family  for  your  loug  continued 
care  and  expense  of  your  late  brother's  orphan  children, 
and  also  to  protect  you  should  you  join  your  brother 
in  his  proposed  security  upon  RycrofL  I  promise  this 
gift,  and  direct  that  my  executors  shall  at  my  death 
give  to  your  sister  Mary  Whitby  the  sum  of  3,000Z. 
And  I  also  now  direct  that  they  shall  give  the  same 
sum  to  you,  providing  your  brother  has  paid  his  mort- 
gage, but  should  he  fail  to  meet  that  engagement,  I 
then  direct  that  2,500/.,  the  amount  of  the  mortgage, 
shall  be  deducted  from  your  share.  And  I  further  add, 
that  you  and  your  sister's  receipt  alone  shall  be  a  suffi- 
cient discharge  for  my  executors,  independent  of  any 
husband  either  of  you  may  have.  I  also  declare  that 
these  my  gifts  shall  be  unconnected  and  independent  of 
my  will.  I  consider  you  two  have  suffered  great  priva- 
tions from  your  eldest  brother  for  a  many  years,  and 
think  this  arrangement  and  one  of  1836  will  place  you 
both  in  comfortable  circumstances  at  my  death.  Hoping 
you  will  keep  this  private  from  your  brother,  I  shall  re- 
member him  if  he  pays  the  interest  regularly ;  he  has 
also  been  very  kind  to  the  orphans. 

"  Dear  Miss  Balme,  yours  truly, 

"  Mary  Bacon.'' 

The  third  of  the  documents  relied  upon  by  the  De- 
fendants was  also  in  the  form  of  a  letter,  addressed  by 

Mary 
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1855.       Mary  Bacon  to  the  said  Martha  Balme,  and  was  in  the 
following  terms : — 

"  Spring  House,  October  30,  1847. 

"  Dear  Miss  Balme, — I  hereby  acknowledge  the 
receipt  of  50/.,  in  part  of  interest  due  July  last.  I  am 
sorry  to  hear  you  are  so  unwell ;  anxiety  has  much  to 
do  with  your  health.  Your  not  selling  Rycroft  now 
may  be  all  for  the  best,  as  property  near  Bradford  is 
much  improving  in  value.  I  think  your  brother  does  not 
intend  to  accept  my  offer  to  give  him  the  second  mort- 
gage deed  for  1,000Z.  However,  I  have  made  my  ar- 
rangements accordingly,  so  that  you  and  your  sister  will 
be,  as  you  already  know,  provided  for  at  my  death  in- 
dependent of  any  will  I  may  have.  I  promised  your 
father  that  Rycroft  should  not  be  sold,  your  brother 
takes  advantage  of  that.  I  have  talked  your  affaire 
over  with  your  uncle  Abraham  very  lately  ;  he  is  a  good 
man,  and  thinks  with  me,  that  you  and  your  sister  are 
great  sufferers.  You  shall  have  all  my  former  promises 
made  good,  you  must  present  the  gifts  and  papere  to  my 
executors.  I  again  direct  and  promise  that  my  executore 
shall  comply  with  my  former  request  in  1836,  that  is  to 
cancel  all  deeds  and  papere  I  may  have  chargeable  on 
Rycroft  estate  at  my  death,  also  make  good  all  other 
gifts  for  your  sister  and  youreelf,  the  second  mortgage 
deed  for  your  own  use.  I  request  all  the  before-named 
gifts  to  be  transferred  to  you  and  your  sister  Mre. 
Whitby.  I  wish  you  two  to  have  perfect  control  in 
selling  Rycroft  as  you  think  best.  I  have  given  up  all 
expectation  from  your  brother,  and  take  this  plan  to 
save  expense  and  prevent  confusion.  You  and  your 
sister's  receipt  alone  shall  be  satisfactory.  I  hope  you 
will  soon  sell  the  minerals  so  as  to  improve  your  in- 
come, at  its  present  value  you  can  only  receive  the  same 
amount  of  rent  as  your  sister  from  the  estate.     I  think 

these 
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these  proposals  will  relieve  your  mind.  If  you  had  not 
joined  your  brother  I  should  have  transferred  some- 
thing in  the  funds  for  your  present  use,  considering 
your  circumstances  to  be  very  limited.  Hoping  to  hear 
you  are  better,  and  trust  you  will  be  more  fortunate  in 
future, 

'*  Dear  Miss  Balme,  yours  sincerely, 

"  Mary  Bacon." 


1865. 


Scales 

V. 

Maudb. 


Mary  Bacon  died  on  the  24th  February  1853,  and 
her  will  was  duly  proved  by  her  executors.  The  mort- 
gage debts  of  2,500Z.  each,  together  with  a  large  arrear 
of  interest,  remained  due  and  owing  to  her  estate.  Her 
executors  filed  the  bill,  praying  an  account  and  pay- 
ment or  foreclosure.  The  Plaintiffs  went  into  evi- 
dence at  considerable  length,  to  show  that  the  three 
documents  which  were  relied  upon  by  the  Defendants 
were  not  genuine,  but  the  evidence  adduced  failed  to 
satisfy  the  Vice-Chancellor  that  the  documents  in  ques- 
tion were  not  authentic.  The  Vice-Chancellor,  how- 
ever, being  of  opinion  that  they  constituted  no  defence 
to  the  suit,  made  the  usual  decree  for  foreclosure,  from 
which  decree  the  Defendants  Martha  Balme  and  Mary 
Whitby  now  appealed  to  the  Lord  Chancellor. 


Mr.  Matins  and  Mr.  Pearson^  for  the  Plaintiffs,  in 
support  of  the  Vice-Chancellor's  decree. 

We  submit  first,  that  the  documents  set  up  by  the 
Defendants  are  forgeries ;  secondly,  if  genuine  they  are 
Bach  as  cannot  be  available  by  way  of  defence  in  this 
suit,  but  must  be  established  by  the  Defendants  in  a  suit 
for  the  purpose  before  they  can  be  available.  Thirdly, 
the  documents  are  testamentary,  and  have  been  revoked 
by  the  will  and  codicils  of  the  testatrix ;  Habergham  v. 

Vincent 
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1866.  Vincent  (a);  Ousley  v.  Carroll^  cited  in  Ward  v.  Tur- 
ner (b);  Walsh  V.  Gladstone  {c);  and  if  not  revoked, 
being  testamentary,  they  cannot  be  looked  at  by  this 
Court  until  proved  in  the  Ecclesiastical  Court.  Fourthly, 
if  not  testamentary  they  must  be  regarded  as  contracts 
to  give  money  not  supported  by  any  consideration  and 
simply  void ;  Ellison  v.  Ellison  (rf),  Jefferys  v.  Jef- 
ferys{e).    They  also  referred  to  Coohe  v.  Lamotte{f), 

M^.  Boffshawe,  Jun.,  for  Charles  Balme  and  the 
legatees,  supported  the  decree  of  the  Vice-Chancellor 
and  referred  to  Kehewich  v.  Manning  (g),  and  Boyle  v. 
Hughes  (A). 

Mr.  Bacon  and  Mr.  Fleming,  for  the  Defendants  the 
Appellants. 

We  do  not  allege  that  the  documents  are  testamentary; 
what  we  contend  is,  that  they  amount  to  a  valid  declara- 
tion of  trust,  no  formality  being  necessary  to  give  it  effi* 
cacy;  Bale  v.  Hamilton^),  Tiemey  v.  Wood(k),  As  to 
the  transaction  being  voluntary,  we  admit  that,  but  it  is 
to  be  observed,  that  we  are  not  here  seeking  to  enforce 
an  imperfect  instrument,  but  simply  resisting  the  enforce- 
ment of  an  equitable  title  by  foreclosure^  against  which 
we  ask  only  to  apply  an  equitable  defence.  The  Plaintiffs 
must  be  assumed  to  admit  that  the  documents  are  a  valid 
defence  if  genuine.  It  is  true,  that,  in  Kehewich  v.  Man- 
ning(g),  there  was  a  deed ;  but  if  we  can  show  that  a  deed 
was  not  necessary,  that  case  is  exactly  applicable,  for,  as 
there  observed  by  the  Lord  Justice  Knight  Bruce,  "  In 
equity  it  stands  scarcely  or  not  at  all  on  a  better  foot- 
ing than  if  it  were  contained  in  an  instrument  unsealed." 

On 

(a)  2  Vet.  jun.  204.  (g)  I  De  G.,  Mac.  ^  G.  176. 

lb)  2  Fef.440.  See  p.  188. 

(c)  1  PhU.  294.  (A)  2  Sm.  /^  Gif.  IS. 

(d)  6  Fes.  656.  (i)  2  Phil.  275. 

(e)  Cr.  4*  P.  138.  (Jc)  19  Beav.  330. 
(/)  15  Beav.  234. 
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Od  similar  principles  Lord  Eldon^  in  Ex  parte  Pye  (a), 
with  reFerence  to  the  question  whether  a  power  of  at- 
torney amounted  to  a  declaration  oF  trust,  observes, 
**  It  is  clear  that  this  Court  will  not  assist  a  volunteer, 
yet  ir  the  act  is  completed,  though  voluntary,  the  Court 
will  act  upon  it."  The  authority  of  Fletcher  v.  Flet- 
cher {b)  shows,  that  unless  a  deed  were  absolutely  ne- 
cessary we  have  a  clear  equity,  because  in  that  case  the 
deed  was  not  communicated  to  the  cestui  que  trust; 
and  if  a  party  has,  according  to  Lord  Eldon  in  Ex  parte 
Pye  (a),  declared  himself  to  be  the  trustee  of  stock,  he 
has  accepted  the  trust,  the  gift  is  complete,  and  it  be- 
comes the  property  of  the  cestui  que  trust  without  more. 
The  mere  necessity  for  cancelling  the  deed  is  not  such 
an  obligation  as  will  render  the  instrument  testamen- 
tary, and  being  an  instrument  in  writing  it  satisfies  the 
Statute  of  Frauds.  As  to  the  will  of  1847  superseding 
the  previous  instruments,  the  answer  is,  that  it  was  not 
competent  for  the  testatrix  to  have  annulled  them  by 
any  will.  We  do  not  contend  that  the  documents  were 
such  as  amounted  to  a  contract  to  pay  money :  and  as 
to  their  being  of  a  parol  nature,  and  incapable  of  re- 
leasing the  prior  covenant,  that  is  negatived  by  Kehe- 
toich  V.  Manning  (c).  The  Vice-Chancellor  said  that 
they  amounted  only  to  a  promise  and  not  a  gift,  but 
the  woids  ''as  agreed  I  now  give"  are  amply  sufficient 
to  show  a  present  gift  to  be  paid  at  the  death  of  the 
donor,  and  even  if  revocable  would  be  valid,  Uniacke  v. 
Giles  {d).  There  is  no  difference  in  principle  between 
a  covenant  that  executors  shall  pay  a  particular  sum 
and  a  direction  that  executors  shall  do  a  particular 
act.  The  allegation  as  to  the  forgery  of  the  documents 
being  entirely  unsupported  by  evidence,  the  Plaintiffs* 

costs 


1866. 


(a)  18  Ves,  140. 

(b)  4  Hare,  67. 

Vol.  VI. 


See  p.  149. 


(c)  I  De  G.,  Maci^  G.  176. 
Id)  2  Moll.  257.    See  p.  268. 

E  D.M.G. 


Scales 

V, 

Maude. 
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1855.       costs  of  this  suit  ought  clearly  to  be  paid  by  theiDy  at 
_    ^^^       least  so  far  as  relates  to  the  evidence  of  forgery.     As  to 

Scales  ^    / 

V.  the  necessity  for  our  establishing  the  validity  of  the 

AUDE.  documents  in  a  cross  suit  instituted  for  that  purpose,  it 
is  obviously  unnecessary,  inasmuch  as  nothing  is  put  in 
issue  in  the  answer  which  is  not  raised  in  the  bill. 

Mr.  Malins,  in  reply. 

All  the  documents  are  testamentary,  but  that  of  1840 
is  clearly  testamentary  and  ought  to  have  been  proved. 
[The  Lord  Chancellor.  There  is  no  gift  except  in 
the  direction  to  the  executors  to  pay.]  The  receipts 
were  to  be  given  "  to  my  executors."  This  case  is 
clearly  distinguishable  from  Fletcher  v.  Fletcher  (a),  in- 
asmuch as  in  that  case  there  was  a  covenant  upon  which 
an  action  might  have  been  brought.  The  case  also  of 
Dale  V.  Hamilton  (b)  has  no  application,  because  there 
there  was  a  valuable  consideration;  but  in  the  absence 
of  such,  if  the  gift  is  not  complete  by  reason  of  the  non- 
performance of  any  of  the  requisites  to  perfect  the  gift. 
Equity  will  not  assist  the  volunteer,  Edwards  v.  J  ones  {c). 


Nov,  26.  The  Lord  Chancellor,  after  recapitulating  the 

facts  as  above  stated,  proceeded  as  follows : — 

The  decree  of  foreclosure  would  be  as  of  course,  unless 
some  valid  defence  is  set  up.  In  the  present  instance, 
the  defence  which  has  been  relied  upon  is,  that  by  the 
effect  of  certain  papers,  made  and  signed  by  Mary 
Bacon  in  her  lifetime,  the  title  to  the  money  secured 
upon  the  Rycroft  estate  has  become  vested  in  the  De- 
fendants Martha  Balme  and  Mary  Whitby.  The  ques- 
tion for  me  to  determine  is,  whether  that  is  made  out. 

The 

(fl)  4  Hare,  67.        (6)  2  Phil.  275.         (r)  1  Myl.  Sf  Cr,  226. 
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The  three  papers  were  made  at  intervalB  of  time  consi- 
derably distant  from  one  another.  The  first  of  such 
documents  was  in  the  form  of  a  letter  addressed  by 
Mary  Biicon  to  Nettkton  JBalme,  and  was  dated  Spring 
House,  December  29,  1836 ;  and  was  written  on  the 
second  sheet  of  the  letter  addressed  to  Neitleton  Balme, 
and  was  as  follows —  [His  Lordship  here  read  that  docu^ 
menty  ante,  page  44,  and  proceeded].  The  Plaintiffs' 
case  isy  that  alt  the  three  papers  are  not  genuine.  In 
my  opinion,  that  case  entirely  fails  on  the  evidence* 
The  real  dispute  is  as  to  the  effect  of  those  docu- 
ments. 


1856. 


Scales 

V. 
MAVPf. 


In  the  first  place,  then,  as  to  the  paper  of  the  29th 
December  1836.  In  order  to  sustain  the  case  of  the 
Defendants,  they  must  make  out  that  this  is  a  valid 
declaration  of  trust.  But  I  do  not  think  it  is  a  decla- 
ration of  trust  at  all ;  and,  if  it  were  a  declaration  of 
trust,  it  would  be  invalid  as  being  voluntary.  It  is  not 
a  declaration  of  trust  at  all,  for  it  was  intended  merely 
to  be  a  direction  to  the  executors.  Though  she  speaks 
of  a  gift,  there  is  in  fact  no  gift,  except  the  direction  to 
the  executors.  It  was  obviously  revocable.  The  argu- 
ment of  the  Defendants  must  go  the  length  that  Nettle- 
ton  Balme  and  Mrs.  Bacon  could  not  together  have  dis- 
posed of  the  estate,  and  thatj  if  he  had  paid  off  the 
mortgage,  Mrs.  Bacon  was  bound  to  invest  the  money 
on  securities  to  be  held  on  trust.  Even  if  it  were  a 
declaration  of  trust,  it  would  be  invalid  for  want  of  con- 
sideration. Mere  declaration  of  trust  by  the  owner  of 
property,  in  favour  of  a  volunteer,  is  inoperative,  and 
this  Court  will  not  interfere  in  such  a  case.  The  case 
is  different  where  there  has  been  a  change  of  legal 
ownership,  and  so  a  trust  has  been  constituted ;  and 
then  the  Court  will  inquire  what  the  trusts  are.  But 
there  is  no  authority  in  favour  of  the  Defendants'  con- 

E  2  tention. 
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1855.  tention.  In  Kekewich  v.  Manning  {a),  the  Lord  Justice 
Knight  Bruce  and  I  thought  that  every  tiling  had  been 
done  which  the  cestui  que  trust  could  be  reasonably 
expected  to  do.  She  had  no  power  to  compel  her  co- 
trustees to  concur  in  transferring  the  fund  to  new  trus- 
tees. She  was  herself  one  of  the  trustees  and  also  cestui 
que  trust  in  remainder,  and  with  such  a  title  she  executed 
a  deed  assigning  the  fund  to  new  trustees  on  trusts 
which,  in  the  event,  gave  the  property  tb  volunteers. 

Here  there  was  no  embarrassments  arising  from  the 
existence  of  trustees,  or  of  any  one  having  a  prior  title 
to  that  of  Mrs.  Bacon  herself.  If  she  had  wished  (which 
I  do  not  think  she  did)  to  make  an  irrevocable  settle- 
ment, she  might  have  transferred  the  mortgage  to  a 
trustee  on  any  trusts  she  might  approve  of,  voluntary  or 
not  voluntary.  This  she  has  not  done.  The  document 
is  at  most  a  mere  gift,  to  take  effect  through  her  exe- 
cutors after  her  death,  and  it  is  voluntary  and  revoca- 
ble. The  mortgage  would  clearly  have  been  assets  for 
the  payment  of  her  debts. 

This  brings  me  to  the  consideration  of  the  second 
paper,  that  of  4th  December  1840,  which  was  the  letter 
from  Mrs.  Bacon  to  the  Defendant  Martha  Balme, 
dated  4th  December  1840.  [His  Lordship  here  read 
the  letter,  ante,  page  45,  and  proceeded.]  It  cannot 
be  pretended  that  this  is  a  declaration  of  trust.  The 
ai^ument  was,  that  it  amounted  to  an  engagement 
by  Mrs.  Bacon  to  relinquish  the  second  mortgage  in 
consideration  of  Martha  Balme's  concurrence  in  the 
transfer  of  it  to  her.  I  think  it  impossible  to  put  such 
a  construction  on  it.  It  is  a  mere  promise  that  she  will 
give,  at  her  death,  3,000/.  to  Mrs.  Whitby,  and  3,000/. 

to 
(fl)  I  DeC,  Mac,  4  G.  176. 
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to  Martha  Balme,  the  latter  sum  to  be  made  up  in  part 
by  the  amount  of  the  second  mortgage  on  Rycroft;  and 
she  says  she  does  this  partly  to  protect  Martha  Balme 
from  the  consequences  of  her  joining  with  her  brother 
in  transferring  the  mortgage,  if  she  should  so  concur. 
The  whole  is  evidently  mere  bounty,  or  rather  a  pro- 
mise of  bounty  after  the  death  of  the  person  making  the 
promise,  to  be  carried  into  effect  by  her  executors.  To 
treat  this  as  any  answer  to  the  Plaintiffs'  demand  would 
be  to  violate  all  the  long-established  doctrines  as  to  the 
invalidity  of  mere  promises  of  bounty  unfulfilled. 


1856. 


With  respect  to  the  authority  of  Fletcher  v.  Flet- 
cher (a)^  I  do  not  doubt,  as  at  present  advised,  the  cor- 
rectness of  the  principle  laid  down  by  Sir  James  Wigram 
in  that  case,  which  is  perfectly  distinguishable  from  the 
present.  There  the  charge  was  by  deed,  and  constituted 
a  legal  claim  on  the  assets  of  the  grantor ;  but  what  is 
sought  here  is  to  make  available  in  this  Court  some- 
thing which  could  not  be  enforced  at  law. 

I  strongly  incline  to  think  that  both  these  documents 
are  testamentary.  It  is  not,  however,  necessary  to  de- 
cide that.  It  is  suflScient  to  say  that  neither  of  them 
can  have  any  validity  if  not  testamentary.  If  they  are 
testamentary,  then  they  can  have  no  effect  unless  they 
are  duly  proved  in  the  proper  Ecclesiastical  Court. 


With  regard  to  the  third  paper,  that  of  the  30th  Octo- 
her  1847,  it  is  not  contended  that  any  benefits  are  di- 
rectly given  by  that  instrument.  What  is  said  is,  that 
it  confirms  the  view  previously  taken  of  the  two  other 
documents.  I  confess  that  this  paper  rather  confirms 
me  in  the  opinion  that  every  thing  which  had  been  done 
^y  the  two  former  instruments  was  intended  to  be  merely 

testamentary, 

(o)  4  Hare,  67. 
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1855.  testamentary.  [His  Lordship  here  read  the  third  docu- 
ment, dated  the  30th  October  1847,  a/i/e,  page  46,  and 
proceeded.]  She  says  she  had  promised  her  father  that 
Rycroft  should  not  be  sold.  If,  by  the  effect  of  the 
first  paper,  she  had  become  a  mere  trustee  of  the  mort- 
gage, she  could  not  have  sold  Rycroft  without  the 
consent  of  Mrs.  Whitby  and  Martha  Balme^  for  whom 
she  was  trustee.  Again,  she  says,  "  You  shall  have  all 
my  former  promises  made  good.  You  must  present  my 
gifts  and  papers  to  my  executors."  It  is  plain  she  con- 
sidered that  she  had  made  promises,  which  she  thought 
that,  in  fairness,  she  was  bound  to  fulfil ;  and  she  points 
out  how  this  was  to  be  done,  i,  e.,  by  presenting  the 
documents  to  the  executors,  who  would  comply  with 
her  wishes. 

On  the  whole,  I  think  the  Defendants  have  failed 
to  establish  any  defence,  and  so,  that  the  decree  of  the 
Vice-Chancellor  was  right. 

If  this  were  an  original  hearing,  probably  I  should 
not  have  given  the  Plaintiffs  their  costs  of  disputing  the 
handwriting  of  Mrs.  Bacon  to  the  documents  in  ques- 
tion. But  I  cannot  vary  the  decree  on  a  matter  so  en- 
tirely one  of  discretion ;  and  indeed,  though,  as  I  have 
already  stated,  I  am  satisfied  that  the  documents  are 
genuine,  yet  it  must  be  admitted  there  is  a  great  deal 
on  the  face  of  one  of  them  at  least  to  excite  suspicion. 

It  is  evident  that  the  handwriting  has  been,  to  use  the 
expression  of  the  witnesses,  painted  over;  and  although, 
in  all  probability,  it  is  correctly  said  that  this  was  done 
by  Mrs.  Bacon  herself,  yet  what  was  so  done  has  cer- 
tainly given  to  the  papers  a  strange  appearance,  not 
unreasonably  exciting  suspicions  of  their  having  beea 
in  some  manner  tampered  with.  I  think,  therefore,  the 
appeal  must  be  dismissed  with  costs. 
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FOSTER  V.  CAUTLEY.  Abe.  M,  24. 

T>  Y  an  indenture  of  settlement  made  on  the  marriage     Before  Tke 
of  Roger  Haskelt,    since    deceased,    with    Surah    ^^^^  Lord 
Foster^  his  late  wife,   also  since  deceased,  dated  the   Cranworth. 
10th  Jidy  1804,  it  was  declared  that  the  trustees  therein  Under  a  mar- 
named,  and  the  survivors   and  survivor  of  them,  his  ment,  the  hua- 

ezecutors  and  administrators,  should  stand  possessed  of  ^^  *"^  ^*^® 

'  '  had  a  power 

and  interested  in  the  sum  of  9,009/.  35.  8rf.,  3/.  per  of  appointing 
Cent.  Reduced  Annuities,  then  standing  in  their  names,  Jhe^" chTldrejf 
in  trust,  after  the  said  intended  marriage,  to  pay  the  ^^^  in  default 
income  thereof  to  the  said  Roger  Baskett  for  life,  and  ment  or  so  far 

after  bis  death  to  the  said  Sarah  Foster  for  her  life,  and  "  ^*  did  not 

extend  the 

after  the  death  of  the  survivor  of  them,  upon  trust,  for  fund  was  to 
all  and  every  or  any  such  one  or  more  of  the  children  ^^.5? 
of  the  said  intended   marriage,  or  of  all  or  any  of  the  equally.  There 
issue  of  any  such  children,  or  part  for  all  or  any  of  such  children  of  the 

children,  and  the  residue  for  all  or  any  of  such  issue,  marriage.    An 

1  II  r      I  1  1      •  1  appointment 

to  be  payable  or  transferable  at  such  time  or  times,  and  of  one-third  of 

if  more  than  one,  in  such  parts,  shares  and  proportions,  *ne/u?<l  J^as 

^  ,  ^     *  '  made  in  favour 

manner  and  form,  as  they  the  said  Roger  Baskett  and  of  one  of  the 
Sarah  bis  wife,  at  any  time  or  times,  and  as  often  as  goas'notto 

they  should  think  fit  during  their  joint  lives,  by  any  affect  the  same 
,      ,  •  •  1      1  II  power  further 

deed  or  writing,  deeds  or  writings,  revocable  or  irre-  [jj^n  to  the  ex- 
vocable,  to  be  by  them  sealed  and   delivered   in   the  tent  specified, 

''  and  also,  in 

presence  case  of  no 

complete  exer- 
dse  or  execution  of  the  same  power  or  authority  as  to  the  share  of  the  fund  not 
ailected  by  the  appointment,  so  as  not  to  prejudice  or  affect  the  right  or  contingent 
interests  of  the  appointee  under  the  proviso  for  accruer,  in  case  of  the  death  of  any  or 
either  of  the  other  children,  in  such  manner  as  specified  in  the  settlement,  and  uotwith- 
ttanding  that  in  case  of  no  complete  appointment  the  thtn  *' appointment  was  intended 
lobe  made  in  lieu  of  all  claims  and  demands"  of  the  appointee  to  or  for  any  original  or 
principal  share  of  the  fund  :^  Held,  that  the  appointors  must  be  uken  b^  necessary 
unplication  to  have  appointed  the  other  two-thirds  to  their  two  other  children,  and 
w  the  appointee  was  not  entitled  to  share  in  such  two-thirds. 
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presence  of  and  attested  by  two  or  more  witnesses, 
should  limit,  declare  or  appoint,  and  for  want  of  such 
limitation,  declaration  or  appointment,  or  in  case  any 
such  should  be  made,  when  and  as  the  estates  and 
interests  to  be  thereby  limited,  declared  or  appointed, 
should  respectively  end  and  determine ;  and  as  to  so 
much  and  such  part  or  parts  of  the  8aid  9,009/.  Ss.  8d., 
3/.  per  Cent.  Annuities,if  any,  whereof  there  should  not  be 
any  such  limitation,  declaration  or  appointment,  in  trust 
for  the  only  child,  or  for  all  and  singular  the  children  of 
the  said  Roger  JBaskett,  on  the  body  of  the  said  Sarah 
Foster  to  be  begotten,  to  be  divided  equally  between 
or  amongst  them,  if  more  than  one,  share  and  share 
alike,  for  his,  her  or  their  portion  or  portions ;  and  that 
the  portion  or  portions  of  such  of  them  as  should  be  a 
daughter  or  daughters  should  be  paid  or  transferred 
at  her  or  their  age  or  ages  of  twenty-one  years,  or  day 
or  days  of  marriage,  which  should  first  happen,  and 
the  portion  or  portions  of  such  of  them  as  should  be  a 
son  or  sons  should  be  paid  or  transferred  at  his  or  their 
age  or  ages  of  twenty-one  years,  unless  such  respective 
ages  or  times  of  payment  should  happen  during  the 
joint  lives  of  the  said  Roger  Baskett  and  Sarah  his 
wife,  or  the  life  of  the  survivor,  in  which  case  such  por- 
tion or  portions  should  be  a  vested  interest  or  vested 
interests  in  such  son  or  sons,  daughter  or  daughters 
respectively,  and  transmissible  to  his,  her  or  their  repre- 
sentatives, at  and  from  such  age  or  ages,  times  or 
respective  times,  as  aforesaid,  but  the  payment  or  trans- 
fer thereof  should  be  postponed  until  the  decease  of 
such  survivor;  with  limitations  over,  in  case  any  dauo'h- 
ter  should  die  under  the  age  of  twenty-one  years  with- 
out having  been  married,  or  any  son  under  that  age, 
to  the  other  children  of  the  marriage,  but  which  events 
did  not  happen;  with  further  provision  in  case  there 
should  be  no  child  of  the  said  then  intended  marriage, 

and 


CASES  IN  CHANCERY. 

and  for  the  appointment  of  new  trustees  of  the  settle- 
ment. 

The  settlement  did  not  contain  any  hotchpot  clause. 

The  marriage  between  Roger  Bashett  and  Sarah 
Foster  was  duly  solemnised,  and  there  was  issue  of  such 
marriage  three  daughters  and  no  more,  namely,  Sarah, 
afterwards  the  wife  of  the  Defendant  Joshua  Cautley, 
and  since  deceased ;  the  Defendant  Etheldred  Richley, 
and  Elizabeth^  afterwards  the  wife  of  William  Thomas 
Clarke^  who,  together  with  William  Thomas  Clarhe, 
was  also  dead. 
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By  a  deed  poll  under  the  hands  and  seals  of  Roger 

Bashett  and  Sarah,  his  wife,  bearing  date  the  6th  June 

1837,  after  reciting  the  settlement  of  the   10th  Julg 

1804,  and  that  Roger  Bashett  and  Sarah  his  wife  had 

issue  three  daughters,  namely,  Sarah,  Etheldred,  and 

Elizabeth,  who  were  all  then  living,  it  was  declared 

that  in  consideration  of  the  natural  love  and  affection 

which  the  said  Roger  Bashett  and  Sarah  his  wife  had 

toward  their  daughter  the  said    Sarah  Bashett%  and 

io  pursuance  and  part  execution  of  the  power  for  that 

purpose   given   to  them   in   and   by  the   indenture  of 

settlement,  they   the  said  Roger  Bashett  and   Sarah 

his  wife  did  yet  so  nevertheless  as  not  to  prejudice  or 

affect  the   same  power  or  authority   of  appointment, 

further  than  to  the  extent  thereinafter  specified,  and 

also  in  case  of  no  complete  exercise  or  execution  of 

the  same  power  or  authority  as  to  the  share  or  shares 

of  the  trust  moneys  and  premises  not  affected  by  the 

deed  poll,  so  as  not  to  prejudice  or  affect  the  right 

or  contingent  interest  of  their  daughter  Sarah  Bashett 

under  the  proviso  for  accruer  and  survivorship  of  the 

share  in  the  trust  moneys  and  premises  in  case  of  the 

death 
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death  of  any  or  either  of  their  other  children,  in  Buch 
manner  as  was  specified  and  contained  in  the  indenture 
of  settlement,  and  notwithstanding  that  in  case  of  no 
complete  appointment,  the  then  present  appointment 
was  intended  to  be  made  in  lieu  of  all  claims  and  de- 
mands of  their  daughter  Sarah  Baskett,  to  or  for  her 
original  or  principal  share  or  interest  in  the  same  trust 
moneys  and  premises  jointly  and  each  of  them  did 
irrevocably  limit,  declare  and  appoint  that  the  said 
John  Foster  and  James  Torhington^  or  the  surviror  of 
them,  his  executors  or  administrators,  or  other  such  new 
trustees  or  trustee  as  should  be  appointed  under  or  by 
virtue  of  the  before-recited  indenture  of  settlement, 
should  upon  and  immediately  after  the  decease  of  the 
survivor  of  them  the  said  Roger  Bashett  and  Sarah  his 
wife,  pay,  assign  and  transfer  one  equal  and  full  third 
part  or  share  of  and  in  the  said  sum  of  9,009/.  3^.  8c/., 
3/.  per  Cent.  Reduced  Annuities,  so  comprised  in  the 
thereinbefore  recited  indenture  of  settlement,  unto  their 
said  daughter  Sarah  Baskett,  her  executors,  adminis- 
trators and  assigns,  as  and  for  her  original  share  and 
interest  in  the  same  trust  moneys  and  premises,  and  be 
and  for  her  own  use  absolutely. 


By  the  settlement  bearing  date  the  7th  June  1837, 
and  made  on  the  marriage  of  Sarah  Baskett  with 
Joshua  Cautley,  to  which  settlement  her  father  Roger 
Baskett  was  a  party,  all  the  full  third  part,  portion  or 
interest  of  her  the  said  Sarah  Baskett  the  daughter  ia 
the  said  sum  of  9,009Z.  35.  8rf.,  3/.  per  Cent.  Reduced 
Annuities,  settled  under  or  by  virtue  of  the  indenture  of 
settlement  of  the  10th  Julg  1804,  and  then  vested  in 
the  trustees  under  the  said  settlement  of  1804,  which 
said  share  and  interest  was  appointed  to  her  under  the 
said  deed  poll,  and  all  other  the  share  or  interest,  shares 
or  interests,  sum  or  sums  of  money  (if  any)  which  might 

accrue 
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accrue  or  devolve  to  her  the  said  Sarah  Bashett  the 
daughter  under  or  by  virtue  of  the  same  indenture  of 
settlement,  or  otherwise  were  vested  in  trustees  for  the 
benefit  of  herself  and  her  husband  for  life,  with  remain- 
der to  their  children. 

Roger  Bashett^  by  his  will,  dated  August  23rd,  1838, 
gave  all  his  personal  estate  to  trustees  upon  the  trusts 
therein  mentioned.     The  will  contained  the  following 
proviso— provided  also  and  he  the  said  testator  thereby 
directed  and  declared  that  the  bequest  or  declaration  of 
trust  thereinbefore  made  in  favour  of  his  the  said  testa- 
tor's said  daughter  Sarah  and  her  children  was  made 
upon  condition  that  his  said   daughter  Sarah  should 
bring  into  hotchpot  the  sum  of  1,000/.,  advanced  by  him 
the  said  testator  to  her  upon  her  marriage,  and  also  that 
she  his  said  daughter  should  renounce  and  give  up  all 
claim  to  any  share  in  the  sum  of  9,009/.  3«.  8^.,  3/.  per 
Cent.  Reduced  Annuities,  settled  under  his  the  said  tes- 
tator's settlement  upon  his  marriage  with  his  said  wife, 
beyond  the  one-third  part  or  share  of  the  same  sum  of 
9,009/.  3^.  8c/.  appointed  to  his  said  daughter  Sarah 
upon  her  said  marriage ;  and  in  case  his  said  daughter 
should    fail    or    neglect   to   bring    into   hotchpot   the 
said  sum  of  1,000/,  or   to  release  all  such  claim  as 
therein  mentioned,  then  he  directed  and  declared  that 
the  sum  of  3,000/.  should  be  deducted  from  the  one- 
third  share  of  the  produce  of  his  the  said  testator's  said 
real  and  personal  estate  thereinbefore  directed  to  be  set 
apart  for  his  said  daughter  Sarah  and  her  children,  and 
should  be  added  in  equal  moieties  to  the  one-third  shares 
thereinbefore  directed  to  be  set  apart  for  his  said  other 
daughters  respectively,  and  be  held  as  part  of  their  said 
intended  shares  respectively  as  therein  mentioned. 

The  testator  died  on  the  20th  March  1841,  having 
never  exercised  the  powers  of  appointment  reserved  to 

him 
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him  and  his  wife  jointly,  except  by  the  deed  poll  otJune 
1837,  as  to  one- third  part  of  the  trust  funds.  His  daugh- 
ter EtlieJdred  married  the  Defendant  Pinckney;  and  his 
daughter  Elizabeth  married  W.  T.  Clarke,  and  by  their 
marriage  settlement  she  had  the  power  of  appointing 
her  expectant  share  in  the  9,009Z.  under  the  settlement 
of  1804,  and  she,  in  pursuance  of  that  power,  by  her 
will  gave  all  her  real  and  personal  estate  over  which  she 
had  a  power  of  appointing  to  her  husband  and  died. 
The  Defendant  W.  Scarborough  claimed  under  the  will 
of  W,  T.  Clarke,  who  survived  his  wife,  and  died  on  the 
11th  Ji^ne  1846. 


The  Vice-Chancellor  Stuart  having  held  that  Sarah 
Cautley  became  entitled  under  the  settlement  of  1804  to 
one-third  part  of  the  unappointed  residue  of  and  in  the 
trust  funds,  in  addition  to  the  one-third  part  appointed 
to  her  by  the  deed  poll  of  June  1837,  the  Defendant 
W,  Scarborough  now  appealed  to  the  Lord  Chancellor. 

Mr.  Lloyd  and  Mr.  Shapter  for  W.  Scarborough,  in 
support  of  the  appeal. 

Although  in  the  deed  of  appointment  of  June  1837, 
there  is  an  express  negation  of  the  right  of  Mrs.  Cautley 
to  participate  in  the  unappointed  residue,  the  Vice- 
Chancellor  has  nevertheless  declared  that  she  had  such 
a  right.  We  submit  that  under  such  circumstances,  the 
appointment  was  in  the  nature  of  a  conditional  appoint- 
ment, and  amounted  to  or  at  least  supplied  the  defect  of 
a  hotchpot  clause  in  the  original  settlement,  and  under 
such  circumstances  there  can  be  no  implication,  as  in 
the  case  of  an  heir  at  law.  The  appointment  which  was 
made  **  in  lieu  of  ail  claims  and  demands"  amounted 
to  a  contract  on  the  part  of  the  appointee  to  bring  her 
share  into  hotchpot  if  she  should  seek  to  participate  in 
the  residue,  which  is  incorrectly  assumed  to  be  an  un- 
appointed 
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appointed  fund.    We  rely  on  the  authority  of  Simpson 
V.  Paul{a\  recognized  and  approved  by  Sir  W.  Wood  in 
Lee  V.  Head{b).    The  case  of  Wilson  v.  Piggott(c)  may 
at  first  sight  be  thought  opposed  to  our  contention,  be- 
cause the  result  of  that  decision  was  to  vest  the  unap- 
pointed  residue  in  all  the  children  equally,  though  an 
appointment  had  been  exercised   in  favour  of  one  of 
them  '*  as  her  share ;"  but  it  is  to  be  observed,  as  Lord 
Alvanley  there  stated,  that  the  appoiqtor  had  not  in 
express  words  said  that  the  part  appointed  was  to  be 
taken  in  lieu  of  her  share,  but  "  as  her  share,"  the  ne- 
cessary inference   from  which   is   that  in  the  present 
case  the  words  are  suflScient  to  exclude  the  Respondent 
from  participating  in  the  residue.     In  the  case  of  For^ 
tescue  V.  Greffor{d),  there  being  a  power  of  appoint- 
ment to  be  exercised  among  three  persons,  and  the 
power  being  executed  in  favour  of  one,  with  a  recital 
that  the  donee  of  the  power  was  desirous  that  the  fund 
should  be  equally  divided,  it  was  held  to  be  sufficient  to 
exclude  the  appointee  from  participating  in  the  unap- 
pointed  residue.     In  the  case  of  Folkes  v.  Western  {e) 
an  advancement  was  held  to  be  a  satisfaction.     So  in 
Alloway  v.  Alloway  {f)  Lord  St,  Leonards  said  that  if 
there  had  appeared  in  that  case  an  intention  expressed 
or  implied  at  the  execution  of  the  power,  he  would  have 
followed  the  decision  in  For  tescue  v.  Gregor(d),     On 
similar  principles,  where  a  testator  excludes  his  wife  or 
any  one  of  his  next  of  kin  in  every  possible  event,  this 
CJourt  will  effectuate  such  intention ;  Davila  v.  Da- 
wia  (g) ;  Cleaver  v.  Spurling  (A)  ;  Vachell  v.  Breton  (i) ; 
Druce  v.  L>enison{k);  Gurly  v.  Gurlg{l);  and  even  an 

heir 


1866. 


(a)  2  Eden,  34. 
(6)  1  K.  *  J.  620. 

(c)  2  res.jun.S5l. 

(d)  5  Va.  553. 
(0  9  Ves.  456. 

(/)  4  Dr.  4"  War.  386.     See 


p.  391. 
(g)  2  Fern.  724. 
(A)  2  P.  Wmt.  526. 

(*)  5  B.  P.  C.  51,  Toml.  edit. 
(k)  6  Ves.  385. 

(/)  8  Ci.  *  Fin.  743. 
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heir  at  law  may  be  excluded  by  implication,  Hughes  v. 
Evans  (a).  In  the  cases  of  Johnson  v.  Johnson  (b)  and 
Wombwell  v.  Hanrott^c),  there  was  an  attempt  to  ex- 
clude certain  persons  without  specifically  carrying  out 
that  intention  by  giving  it  over  to  some  one  else. 

Mr.  Malins  and  Mr.  Dickinson,  for  the  children  of 
Mrs.  Cautley. 

The  argument  of  the  Appellant  must  assume  that  the 
donee  of  the  power  by  appointing  to  one  child  a  share 
necessarily  excludes  that  child  from  sharing  in  the  re- 
sidue. The  claim  of  the  children,  however,  is  not  under 
the  appointment,  but  paramount  to  it,  as  representing 
their  deceased  mother ;  and  in  truth  the  only  question 
is  whether  the  appointment  of  part  implies  the  appoint- 
ment of  the  residue,  for  unless  it  does  the  Appellant's 
case  must  fail.  Here  it  is  to  be  observed,  that  there 
was  not  only  no  implied  appointment  of  the  residue, 
but  an  express  reservation  of  the  power  to  appoint  it. 
A  mere  recital  of  an  intention  to  exclude  certain  persons 
who  might  be  objects  of  the  power  is  clearly  insufficient 
to  exclude  them ;  Wilson  v.  Piggott  {d) ;  JBristow  v. 
Warde(e).  The  case  of  Simpson  v.  Paul(f)  is  not  ap- 
proved by  Lord  St.  Leonards,  Sugden  on  Powers,  vol.  1, 
page  358.  The  cases  of  Lee  v.  Head(g)  and  Folkes  r. 
Western^h)  have  no  application,  because  in  each  of  those 
cases  the  parties  had  expressly  released  their  interests  in 
the  estates. 

Mr.  Elmsley  and  Mr.  HaUett,  for  Mr.  and  Mrs. 
Pinckney. 


Mr.  Wigram  and  Mr.  Law,  for  the  trustees. 


(a)  13  Sim,  496. 
(6)  4  Bfflv.  318. 
(c)  14  Beuv.  143. 
{d)  2  Ves.jun,  351. 


(0  2  Ve».  jun.  336. 
(/)  2  Eden,  34. 
(g)  1  K.  4-  J.  620. 
(A)  9  Va.  456. 
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[In  the  course  of  the  argument  the  Appellant's  Coun*  1855. 
sel  was  about  to  refer  to  the  proviso  in  the  will  of  Roger 
JBaskett^  with  a  view  of  showing  that  by  the  deed  poll 
of  1837  there  was  an  intention  of  excluding  Sarah 
Cautley  from  participating  in  the  unappointed  fund, 
but  the  Lord  Chancellor  held  that  the  will  could  not  be 
looked  at  for  the  purpose  of  helping  the  question  of 
construction  as  to  whether,  under  the  deed  of  1837,  by 
necessary  implication  the  two-thirds  of  the  fund  roust 
be  considered  as  having  been  appointed  to  the  two  other 
daughters.] 

Mr.  Uoyd^  in  reply. 

The  Lord  Chancellor. 

I  shall  not  finally  dispose  of  this  case  till  I  look  into 
the  authorities.     It  would  be  dangerous  to  throw  doubts 
on  general  principles,  and  it  is  in  my  opinion  far  better 
to  have  a  known  rule  than  to  speculate  upon  what  such 
rule  might  or  ought  to  be.     It  has  been  long  settled 
that  where  persons  have  a   power  to  appoint  a  fund 
among  children,  and  in  default  of  appointment  the  fund 
is  to  go  among  all  the  children  equally,  prima  facie  it 
does  not  exclude  the  one  in  whose  favour  an  appoint- 
ment may  have  been  made  from  sharing  in  the  unap- 
pointed part;  nor  does  the  amount  of  the  appointment 
matter, — the  mere   circumstance  that  the  portion  left 
nnappointed  is  such  as  would  give  to  each  of  the  other 
children  a  sum  equal  to  what  has  been  appointed  is 
immaterial,  though  in  all  probability  it  might  militate 
against  the  intention  of  the  appointors.     This  is  the  rule 
established  in  Wilson  v.  Pigoti  (a),  and  acted  on  by  the 
Master  of  the  Rolls  in  Wombwell  v.  Hanrott  (fi) ;  and 
I  may  here  observe  that    I  entirely   concur  with  the 
Master  of  the  Rolls  in  his  judgment  in  that  case. 

The 

(a)  2  Ve$,jun.  351.  (6)  14  Beav.  143. 
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The  question  in  every  case  is  whether  anything  can 
be  discovered  to  take  it  out  of  the  rule  so  established. 
In  the  case  of  Fortescue  v.  Gregor^a),  there  being  a 
fund  in  Court  subject  to  a  power  of  appointment,  it 
was  stated  on  a  petition  by  one  of  the  objects  of  the 
power,  that  the  donee  of  the  power  was  desirous  that 
the  fund  might  be  equally  divided,  and  accordingly  one- 
third  was  transferred  to  the  Petitioner.  The  donee  of 
the  power  died  without  any  further  execution.  Al- 
though the  recital  in  tlie  Petition  could  not  operate  as 
an  appointment,  and  was  informal,  yet  the  Court  gave 
the  two  remaining  thirds  to  the  two  other  objects  of  the 
power;  and  under  the  circumstances  that  decision  was 
in  my  opinion  right. 


I  may  altogether  disregard  the  cases  of  Folkesv. 
Western  (b)  and  Lee  v.  Head  (c) — the  last  was  lately 
before  Vice-Chancel  lor  Wood — because  they  have  no 
application  to  the  present  case,  and  were  governed  by 
wholly  different  considerations.  In  the  case  before 
Vice-Chancellor  Wood  the  question  was  whether  a 
parent  who  had  advanced  one  child  intended  to  clear 
the  property  of  the  claim  of  that  child  for  the  benefit  of 
his  other  children,  and  a  similar  question  arose  in  the 
case  of  Folhes  v.  Western  (6).  They  were  in  fact  cases 
of  advancement,  and  not  of  appointment. 


'1^ 


The  sole  question  before  me  is  whether  the  words  used 
in  the  deed  of  1804*  take  the  case  out  of  the  rule  to  which 
I  have  adverted.  They  may  so  take  the  case  out  of  that 
rule  ;  the  words  are  that  the  said  trustees  **  shall  imme- 
diately after  the  decease  of  the  survivor  of  them,  Roger 
Baskett  and  Sarah  his  wife,  pay,  assign  and  transfer 
one  equal,  full  and  third  part  or  share  of  and  in  the 

said 
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(6)  9  Ve$.  456. 
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said  sum  of  9,009/.  3s.  8d.,  31.  per  Cent.  Reduced 
AoDuities,  so  comprised  in  the  said  indenture  of  settle- 
ment, unto  the  said  Sarah  JBaskett,  her  executors,  ad- 
ministrators and  assigns,  as  and  for  her  original  share 
and  interest  in  the  same  trust  monies  and  premises,  and 
to  and  for  her  own  use  absolutely."  If  the  statement 
that  it  was  '*  as  and  for  her  original  share"  were  all,  I 
should  have  thought  that  the  unappointed  part  of  the 
fund  would  go  just  as  if  there  had  been  no  appointment ; 
but  then  there  are  added  two  restrictions,  the  first,  "  that 
in  case  of  no  complete  appointment,  the  then  present 
appointment  was  intended  to  be  made  in  lieu  of  all 
claims  and  demands  of  their  said  daughter  to  or  for  her 
original  or  principal  share  or  interest  in  the  same  trust 
monies  and  premises."  I  incline  to  think  that  this 
clause  alone  makes  no  difference,  and  would  amount 
to  nothing  more  than  what  would  be  inferred  from  the 
appointment  itself. 


1865. 


But  there  is  another  clause  not  to  be  found  in  any 
of  the  cases  cited,  namely,  that  the  appointment  in  lieu 
of  the  original  or  principal  share  is  to  operate  '^  so  as  not 
to  prejudice  or  affect  the  right  or  contingent  interest  of 
their  said  daughter  under  the  proviso  for  accruer  and 
survivorship  of  the  share  in  the  said  trust  monies  and 
premises  in  case  of  the  death  of  any  or  either  of  the  said 
other  children,  in  such  manner  as  was  specified  and  con- 
tained in  the  said  indenture  of  settlement."  That  raises 
a  dbtinction.  If  there  had  been  no  appointment,  and 
one  of  the  children  had  died,  the  others  would  take  each 
4,500/.  under  the  original  settlement;  this  would  have 
been  their  right  if  there  had  been  no  appointment. 
What,  then,  does  this  clause  mean? — if,  for  instance,  one 
of  the  two  other  children  had  died,  does  it  mean  that 
Sarah  Bashett  shall  take  half  of  the  6,000/.,  or  if  there 
had  been  no  appointment,  such  a  sum  as  with  the  sum 

Vol.  VI.  F  p.M.Q.        appointed 
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1855.  appointed  to  her  would  amount  to  half  of  the  original 
sum  ?  If  however  6^000/.  are  all  that  remain  to  be  ap- 
V."*  pointed,  what  she  would  take  would  be  3,000/.  out  of 
Cautlet,  the  6,000/.,  but  that  would  not  be  what  she  would  have 
taken  if  there  had  been  no  appointment.  I  am  not 
satisfied  that  this  will  make  any  difference,  but  I  will 
look  into  the  question  more  attentively;  and  if  upon 
consideration  I  should  think  that  it  does  make  a  dif- 
ference, and  affords  grounds  for  departing  from  the  rule, 
I  shall  act  accordingly,  but  if  not,  I  shall  not  attempt  to 
disturb  the  rule  which  has  been  so  long  acted  upon. 


Nofvemher  26.  The  LoRD  CHANCELLOR,  after  recapitulating  the  pro- 
visions in  the  settlement  and  the  deed  poll,  proceeded  as 
follows : — 

The  question  is  one  of  construction,  whether,  by 
necessary  implication,  Mr.  and  Mrs.  Baskett^  the  ap- 
pointors, must  not  be  taken  to  Lave  appointed  the  other 
two-thirds  to  their  two  other  daughters,  subject  of  course 
to  the  absolute  power  of  making  a  further  appointment, 
which  they  reserved  to  themselves  if  they  should  see  fit. 
At  the  conclusion  of  the  argument  I  expressed  myself 
as  concurring  in  the  view  taken  by  the  Vice-Chancellor 
of  the  general  rule  as  established  by  the  authorities,  to 
the  effect  that  prim&  facie  an  appointee  is  presumed  to 
take  a  share  in  the  unappointed  fund.  That  is  laid 
down  in  Wilson  v.  Pigott  (a),  and  clearly  elucidated  by 
the  Master  of  the  Rolls  in  Wombwell  t.  Hanrott  (i). 

The  question  however  still  remains  whether  in  this 

case  it  is  not  by  necessary  implication  clear,  that  Mr, 

and  Mrs.  Bashett  must  have  meant  to  appoint  the  other 

two-thirds  to  their  other  two  daughters,  subject  to  any 

right  of  accruer.     I  think  this  is  the  necessary  inference 

from 
(a)  2  Va.jun.  351.  (6)  14  Bean.  143. 
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from  the  terms  in  which  the  appointment  is  made.    The 
appointment  of  the  one-third  to  Sarah  is  declared  to  be 
intended  to  be  ''in  lieu  of  all  claims  and  demands  to  or 
for  her  original  or  principal  share  or  interest  in  the  same 
trust  monies  and  premises,  &c/'    This  clause  as  I  stated 
at  the  conclusion  of  the  argument  and  as  I  now  think  on 
principle  and  authority  would  not  have  affected  her  right 
to  an  equal  share  with  her  two  sisters  in  the  unappointed 
part  of  the  fund ;  the  consequence  would  be  that,  on  the 
death  of  the  parents  without  making  any  further  ap- 
pointment, the  unappointed  6,000/.  would  be  divisible 
in  thirds  among  her  other  two  sisters,  i.  e.  each  would 
take  2,000/.,  or  if  either  of  the  sisters  should  die  under 
twenty-one  and  unmarried,  then  Sarah  and  the  surviv- 
ing sister  would  take  each  3,000/.     But  the  deed  poll 
provides  that  the  appointment  thereby  made  should  not 
prejudice  or  affect  the  right  or  contingent  interest  of 
Sarah  under  the  proviso  for  accruer  and  survivorship 
contained  in  the  settlement  in  case  of  the  death  of  either 
of  her  sisters.    This  clause  however  appeared  and  still 
appears  to  me  to  be  unnecessary  if  the  deed  was  not  to 
be  construed  as  giving  (subject  to  any  future  appoint- 
ment) the  two-thirds  to  the  two  other  sisters,  for  if  these 
two-thirds  were  unappointed,  then  the  original  settle- 
ment provides  for  the  case  of  accruing  as  well  as  original 
shares  in  these  two-thirds,  and  no  special  reference  to 
that  contingency  was  necessary.     But  if,  under  the  deed 
poll,  the  parents  understood  themselves  to  be  securing 
the  two-thirds  to  their  daughters  Elthedred  and  Eliza- 
leth,  to  the  exclusion  of  Sarah,  then  the  clause  was 
necessary  in  order  to  secure  to  Sarah  a  moiety  of  the 
Bhare  of  either  of  her  sisters   who  might  die  under 
twenty-one  and  unmarried. 


1855. 


The  words  to  which  I  refer  show  that  the  parties 
making  the  appointment  supposed  that  but  for  the  in- 

F  2  troduction 
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FoiTBft 

V. 

Cautley. 


troduction  of  those  words  they  would  have  excluded 
Sarah  from  a  possible  right  in  her  sisters'  shares,  and 
this  could  only  be  because  they  understood  that  they 
were  giving  to  them  the  portion  of  the  fund  not  appointed 
to  Sarah.  It  was  suggested  at  the  bar  that  in  fact, 
previously  to  the  execution  of  the  deed  of  appointment, 
all  the  daughters  had  attained  twenty*one,  so  that  in 
fact  no  accruer  could  take  place.  This  does  not  appear 
on  the  pleadings,  but  even  if  it  did  my  view  of  the  case 
would  not  be  altered.  It  is  plain  that  Mr.  and  Mrs. 
Basketi  thought  that  there  might  be  a  case  of  accruer, 
and  that  it  was  necessary  to  save  to  Sarah  her  rights  in 
case  such  a  contingency  should  occur,  and  this  presup- 
poses that  the  appointment  did  not  leave  the  portion  of 
the  fund  not  given  to  Sarah  unappointed. 

The  decree  of  the  Vice-Chancellor  must  therefore  be 
varied  by  introducing  the  necessary  directions  in  ac- 
cordance with  the  opinion  I  have  expressed.  The  costs 
under  the  circumstances  ought  to  come  out  of  the  tes- 
tator's estate. 


Before  Tk€ 

LoniCMmm- 

rrHor  Lord 

Cram  WORTH. 
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STODDART  v.  NELSON. 
STANGER  r.  NELSON. 

npHIS  was  an  appeal  from  a  decision  of  Vice-Chan- 
•*"    cellor  Stuart,  on  a  question  of  what  relatives  of  a 
testator  were    entitled    to    take,  under  a  bequest  to 
''  cousins**  contained  in  his  will. 

James  Freeman,  the  testator,  by  his  will  dated  the 
17th  JforcA  1847,  after  making  certain  specific  bequests, 
gave  all  his  freehold  copyhold  and  leasehold  estates  to 
trustees,  whom  he  appointed  his  executors,  upon  trust 
to  get  in  and  convert  the  same  into  money  and  to 
invest  the  money  therefrom  arising;  and  the  testator 

declared 
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Stoddart 


declared  that  the  trustees  should  stand  seised  possessed        1 855. 

aud  interested  of  and  in  all  his  said  freehold  copyhold 

and  leasehold  estates  and  also  of  and  in  the  moneys      ^'  ^7 

thereinbefore  directed  to  be  invested  in  trust  in  the  first      Nelioii. 

place  to  pay  his  funeral  and  testamentary  expenses  and 

certain  legacies  therein  mentioned,  and  subject  thereto 

that  the  estates  and  trust  money  should  be  in  trust  for 

his  the  testator's  son  or  reputed  son  James  Freeman  his 

executors  administrators  and  assigns  absolutely,  and  if 

James  Freeman  should  die  before  he  should  attain  his 

age  of  twenty-one  years  and  without  leaving  lawful  issue 

then  the  trustees  for  the  time  being  of  his  the  testator's 

will  should  stand  seised  possessed  of  and  interested  in 

all  his  said  freehold  copyhold  and  leasehold  estates  upon 

trust  to  sell  the  same  in  manner  therein  mentioned,  and 

to  stand  possessed  as  well  of  the  proceeds  of  such  sale  or 

sales  as  of  the  said  trust  money  by  his  said  will  directed 

to  be  invested  as  aforesaid  (subject,  nevertheless,  to  the 

trusts  thereinbefore  declared)  in  trust  for  and  to  pay  the 

same  to  all  his  the  said  testator's  cousins  who  should  be 

living  at  his  the  said  testator's  decease  in  equal  shares 

their  executors  administrators  and  assigns  for  their  own 

use  and  benefit.     The  testator  died  on  the  3rd  January 

1848,  and  James  Freeman  the  son  on  the  20th  April 

1854,  an  infant  of  the  age  often  years. 

On  the  16th  April  1855  a  Special  Claim  was  filed  by 
George  Stoddart  and  others,  who  were  respectively  the 
first  cousins  once  removed  and  second  cousins  of  the 
testator  living  at  his  death,  against  the  executors,  and 
three  other  persons  who  were  the  first  cousins  of  the 
testator  living  at  his  death,  submitting  that  the  Plaintiffs 
and  the  three  first  cousins  and  all  other  cousins  if  any 
of  the  testator  living  at  his  death  were  entitled  to  his 
residuary  real  and  personal  estate  in  equal  shares,  and 
claiming  accordingly. 

On 


70 


1856. 


Stoddart 

V. 
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On  the  3l8t  May  1865  a  Bill  was  tiled  by  Robert 
Stanger  and  others^  the  first  cousins  of  the  testator 
living  at  his  death,  being  children  of  brothers  and 
sisters  of  the  testator*s  father  Joseph  Freeman  and  his 
mother  whose  maiden  name  was  Stanger^  against  the 
executors  and  the  Plaintiffs  to  the  Claim,  submitting 
that  according  to  the  true  construction  of  the  will  in  the 
events  which  had  happened,  the  first  cousins  of  the 
testator  living  at  his  death  were  entitled  to  his  residuary 
real  and  personal  estate  in  equal  shares  in  exclusion  of 
any  other  cousins,  and  praying  a  decree  accordingly, 
and  administration  of  the  estate. 


The  case  came  on  before  Vice-Chancellor  Stuart  in 
July  1855,  when  his  Honor,  being  of  opinion  that  there 
was  no  authority  limiting  the  meaning  of  the  word  in 
question,  made  a  decree  declaring  that  the  Plaintiffs  in 
the  Claim,  being  the  first  cousins  once  removed  and 
second  cousins,  were  within  the  words  of  the  will,  and 
directing  an  inquiry  who  were  the  cousins  of  the  testator 
living  at  his  death.  His  Honor  however  intimated  that, 
as  a  stop  must  be  made  somewhere,  he  could,  when  he 
had  the  Certificate,  exclude  those  cousins  who  seemed 
too  remote. 

From  this  decision  the  Plaintiffs  to  the  Bill,  the  first 
cousins,  appealed. 


Mr.  Malins  and  Mr.  C.  W.  Faber,  for  the  PlaintifTs 
in  the  Claim,  the  first  cousins  once  removed  and  second 
cousins  of  the  testator. 

They  argued  that  there  was  no  authority  for  ex- 
cluding any  persons  who  legitimately  fell  within  the 
meaning  of  the  word  ''cousins/'  and  that  there  was 
no  ground  for  saying  that  a  testator  using  the  word 
''cousins"  simpliciter  intended  to  designate  first  cousins 

only. 
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only.  They  cited  Caldecott  v.  Harrison  (a),  and  re- 
ferred U>  Mayott  v.  Mayott(b\  Silcox  v.  BeU(jc),  Charge 
▼.  Goodyer  {d),  Sanderson  ▼.  Bayley  {e),  Williams  on 
ExecutorSf  vol.  ii.  p.  885,  3rd  ed. 

Mr.  Bacon  and  Mr.  Batten,  for  the  Plaintiffs  to  the 
Billy  the  first  cousins  of  the  testator. 

They  argued  that  the  word  ''  cousins/'  in  its  original 
meaning,  apparently  included  all  relations,  and  referred 
to  various  dictionaries  in  support  of  this  position ;  that 
it  had,  however,  in  modern  times,  received  a  more  li- 
mited meaning  even  in  ordinary  language,  brothers  and 
sisters  uncles  and  aunts  being  clearly  excluded;  and 
that,  carrying  out  the  principle  of  limitation  which  the 
Court  had  applied  in  reference  to  the  word  ''  relations" 
(Roach  v.  Hammond  (f)f  Anonymous  {g)),  the  right 
meaning  to  give  to  the  word  ''cousins"  was  to  limit 
it  to  first  cousins  only. 
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Mr.  C  Wood  for  the  Trustees. 


The  Lord  Chancellor. 

In  this  case  I  have  come  to  the  conclusion  that  the 
only  persons  who  can  take  are  the  first  cousins  of  tlie 
testator  living  at  his  death.  The  testator  has  unfor- 
tunately used  expressions  without  being  aware  of  their 
effect,  and  the  Court  has  nothing  to  guide  it  as  to  what 
his  meaning  was  but  the  words  themselves,  the  case 
being  wholly  untouched  by  authority.  In  other  in- 
stances 


Nov.  26, 


(a)  9  Sim.  457. 
(6)  2  firo  C.  C.  125. 
(r)  IS.^S.  301. 
(d)  3  Ruit.  140. 


(f)  4  My/.  Sf  Cr,  56. 
{/)  Free.  e*.  401. 

(g)  1  P.  W.  326. 
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1855. 

Stoddart 

V. 

Nelmon. 


stances  there  have  been  circumstances  enabling  the 
Court  to  put  an  interpretation  on  the  words  used,  but 
there  is  nothing  of  the  sort  here.  The  testator  simply 
directs  his  estates  to  be  sold,  and  the  proceeds  to  be 
applied  in  payment  of  his  funeral  and  testamentary  ex- 
penses and  certain  legacies,  and  upon  an  event  which 
has  happened  that  the  proceeds  shall  be  divided  among 
all  his  '^  cousins*'  who  shall  be  living  at  his  death.  The 
question  now  to  be  determined  arises  between  first 
cousins,  second  cousins,  and  first  cousins  once  removed, 
and  the  Vice-Chancellor  has  determined  in  favour  of 
cousins  generally,  and  ordered  advertisements  for  all 
cousins  to  come  in.  The  decree  in  this  form  cannot  be 
right,  for  it  ought  not  to  have  directed  an  advertisement 
without  determining  what  cousins  were  entitled,  and  the 
Court  was  bound  to  declare  what  was  the  meaning  of 
the  word  used.  I  have  come  to  the  conclusion  that  it 
means  first  cousins  only. 


I  must  assume  that  the  testator  intended  to  direct  a 
trust  which  could  be  carried  into  execution ;  and,  if  the 
door  was  opened  to  all  cousins,  the  meaning  of  the  word 
would  be  much  the  same  as  that  of  relations.  This 
consideration  led  me  to  look  at  the  first  cases,  where 
words,  including  relations  generally,  were  cut  down  to 
next  of  kin,  according  to  the  Statute  of  Distributions ; 
and  there  is  a  case  of  Carr  v.  Bedford  (a),  30  Cat.  2, 
that  is  about  seven  years  after  the  Statute  was  passed. 
There  the  ieaidiior  Edmund  Arnold,  "having  no  child, 
by  his  will,  whereof  he  made  the  Defendant  Bedford 
executor,  gave  several  legacies  to  several  persons  and 
uses,  and  gave  all  the  rest  and  residue  of  his  monies  and 
personal  estate,  after  debts  paid,  to  and  amongst  his 
kindred,  according  to  their  most  need,  to  be  distributed 
amongst  them  by  his  executors,  saving  such  legacies  as 

be 

(a)  2  Reportt  in  Chancery ^  146. 


CASES  IN  CHANCERY, 


73 


be  should  by  bis  will  or  any  codicil  furtber  dispose  of:" 
and  tbe  Court,  ''  taking  into  consideration  to  what  de- 
gree of  kindred  tbe  testator's  bequest  of  the  residue  of 
his  personal  estate  to  his  kindred  of  most  need  could  ex- 
tend ;  that  tbe  Act  of  Parliament  for  better  settling  in- 
testates' estates  was  the  best  rule  that  could  be  observed 
as  to  the  limiting  the  extent  of  the  word  kindred,  and 
that  it  should  extend  only  to  the  testator's  sister  Anne 
Carr  and  her  children,  and  to  the  testator's  nephews  and 
nieces  now  living;  and  that  no  kindred  out  of  the  de- 
gree of  a  brother  or  sister  to  the  testator,  or  a  child  of 
such  brother  or  sister,  ought  to  come  in  or  have  any 
share  of  the  said  residue :''  that  is  to  say,  that  an  Act 
having  passed  regulating  who  should  take  in  cases  of 
intestacy,  the  Court,  cutting  the  knot  in  the  case  before 
it,  said  that  the  best  way  was  to  determine,  that  by 
kindred  the  testator  must  be  taken  to  have  meant 
those  whom  the  Act  pointed  out.  Exactly  the  same 
rale  cannot  be  applied  here,  because  the'  term  cousins 
is  a  more  general  word  than  kindred  ;  and  I  can,  there- 
fore, only  act  by  analogy,  and  consider  what  is  the 
practical  construction  to  be  put  on  the  word. 


1855. 

Stoddabt 

V. 

Nblbom. 


I  think  that,  if  a  testator  says  no  more  than  that  he 
gives  to  ''cousins,"  he  must  be  taken  to  mean  first 
cousins.  That  will  be  a  practical  construction,  and  one 
by  which  the  parties  entitled  will  be  easily  ascertained : 
it  coincides  too  with  ordinary  experience,  for  when  a 
person  speaks  of  cousins  he  generally  means  first  cou- 
sins, the  children  of  an  uncle  or  aunt;  and  I  think  that, 
in  the  present  case,  there  being  first  cousins,  this  is  the 
proper  construction  to  adopt.  The  decree  must,  there- 
fore, be  varied  accordingly,  and  the  suit  by  cousins  more 
remote  roust  be  dismissed.  The  declaration  will  be,  that 
by  cousins  are  meant  first  cousins  only :  the  costs  of  all 
parties  ought  to  come  out  of  the  estate. 
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Nov.  6,  7. 

Dec.  3.  EDWARDS  t;.  HALL. 

Lm^C^     npHIS  was  an  appeal  by  the  Plaintiffs  against  a  de- 
ceit Lord  cision  of  Vice-Chancellor  Wood.    The  questions  in 
Cranworth.   ^i^g  g^jj^  which  was  for  the  administration  of  the  estate 
her^wuf  d?-       of  Miss  Jane  Cook,  related  to  a  bequest  contained  in 
reeled  her  exe-  the  will  of  that  lady  with  reference  to  a  particular  por- 
tion of  her  residuary  estate,  the  Plaintiffs,  who  were 
some   of  her  next  of  kin,  contending,  first,  that  the 
whole  bequest  was  invalid  under  the  Statute  of  Mort- 
main, and  secondly,   that  certain  items  of  which  the 
residue    consisted    were  interests   in   land   within   the 
meaning  of  that  Statute.    The  Vice-Chancellor  decided 
in  favour  of  the  validity  of  the  bequest. 


cutors  as  op- 
portunity 
might  offer  to 
apply  such 
part  or  parts 
of  the  residue 
of  her  per- 
sonal estate  as 
by  law  might 
be  legally  ap- 
plied to  sucn 
purposes  in 
the  endow- 
ment of  dis- 
trict churches 
or  chapels  in 


A  full  report  of  the  case,  and  of  the  Judgment  of  his 
Honor,  together  with  the  decree,  is  given  in  the  llth 

nsEw^— ^"w   ^^^""^®  ^^  ^^'  ^^^^'^  Reports,  page  1 ;  and  the  follow- 
afl^rming  the     ing  statement,  which  is  necessary  to  render  the  argu- 
ment intelligible  to  the  reader,  is  taken  from  that  re- 
port. 


The  will  in  question,  which  was  dated  the  5th  June 
1850,  contained  among  others  the  following  bequests : 
— "  I  give  and  bequeath  all  my  personal  estate  of  w  hich 

1  may 


decision  of 
Vice-Chan- 
cellor Wood, 
that  this  gift 
was  good,  not 
being  within 
the  provisions 
of  the  Sutute 
of  Mortmain. 

Agiaof 
personal  estate 
to  be  employed 

in  the  endowment  of  existing  churches  or  chapels,  is  not  void  as  being  a  gift  of  per- 
sonal estate  to  be  laid  out  or  disposed  of  in  the  purchase  of  land. 

A  similar  gift,  applicable  to  churches  and  chapels  to  be  hereafter  erected,  would  be 
supported,  Semble. 

Snares  in  an  incorporated  Company  are  not  an  estate  or  interest  in  land  within  the 
meaning  of  the  Statute  of  Mortmain ;  nor  does  it  make  any  difference  that  the  Act 
of  Parliament  incorporating  the  Company  does  not  contain  a  clause  declaring  the 
shares  to  be  personal  estate. 

Arrears  of  rent  are  not  an  estate  or  interest  in  land  within  the  meaning  of  the 
Statute  of  Mortmain. 

Wart  V.  Cumberlcge,  20  Beav.  503,  overruled. 
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I  may  die  possessed  to  my  executors  in  trust  to  be  dis-        1855. 
posed  of  by  them  in  the  manner  hereinafter  mentioned 
1  direct  them  to  invest  in  their  names  such  a  sum  of 
sterling  money  as  will  purchase  the  sum  of  2200/. 
3|  per  Cent.  Reduced  Annuities  and  to  pay  the  divi- 
dends thereof  as  and  when  received  unto  Jane  Hill 
Walker  of  &c.  "for  her  separate  use." — ^Then  fol- 
lowed a  gift  of  the  same  sum,  at  the  decease  of  the  said 
legatee,  to  her  son  and  daughter.    The  testatrix  then 
proceeded : — "  I  direct  my  executors  to  transfer  to  the 
trustees  for  the  time  being  of  the  Society  for  Promoting 
Christianity  among  the  Jews  all  the  3  per  Cent.  Con- 
solidated Bank  Annuities  which  at  my  decease  shall  be 
standing  in  my  name  in  the  books  of  the  Governor  and 
Company  of  the  Bank  oi  JEngland  the  dividends  thereof 
to  be  applied  for  the  general  purposes  of  the  society 
but  I  earnestly  recommend  to  the  committee  of  such 
society  not  to  expend  the  capital  thereof  or  any  portion 
thereof  unless  for  extraordinary  contingencies  but  to 
consider  it  as  a  reserve  fund  and  from  time  to  time  as 
soon  as  convenient  to  replace  and  restore  any  portion 
which  may  have  been  used     I  direct  my  executors  to 
transfer  to  the  treasurer  for  the  time  being  of  the  insti- 
tutions or  societies  after  mentioned  the  following  sums 
of  Z\  per  Cent.  Reduced  Annuities  viz.  '  To  the  Opera- 
tive Jewish  Converts  Institution  1000/.'  'To  the  Epis- 
copal Jews  Chapel  Abrahamic  Society  2000/.'  '  To  the 
TriniUrian  Bible  Society  2000/.'  '  To  the  Church  Mis- 
sionary Society  5000/.'  'To  the  British  and  Foreign 
Bible  Society  5000/.'  '  To  the  Malta  Protestant  College 
lOOOi.'  '  To  the  Edinburgh  Bible  Society  for  the  Distri- 
bution of  Gallic  Bibles  and  Testaments  in  the  High- 
lands and  Islands  of  Scotland  1000/.'  and  '  To  the  Irish 
Society  of  London  for  the  Distribution  of  Bibles  Testa- 
ments and  Common  Prayer  Books  in  the  Irish  lan- 
guage and  chu*acter  amongst  the  Irish-speaking  popu- 
lation 
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1855.       lation  of  Ireland  lOOOZ.'  all  which  sums  I  direct  shall 
^^^'^^^      be  applied  by  the  managers  or  committees  of  the  said 

£dward8  ....  .      .        .       -       ,  ^     • 

o.  respective  mstitutions  or  societies  m  furtherance  of  the 

Hall.  objects  of  such  institutions  or  societies  respectively 
and  should  I  not  have  suflScient  3|  per  Cents,  at  my 
death  to  answer  such  bequests  my  executors  shall  pur- 
chase the  deficiency  from  my  other  personal  estate  le- 
gally applicable  to  the  purposes  aforesaid  And  I  give 
the  following  legacies  of  sterling  money  viz.  To  the 
Right  Reverend  S.  Gobart  Bishop  of  Jerusalem  the 
Reverend  John  Nicolayaon  Minister  of  Christ  Church 
Jerusalem  and  John  Christian  Richard  now  or  late  of 
Palestine  Place  Bethnal  Green  in  the  county  of  Mid* 
dlesex  clerk  the  sum  of  200/.  each  for  their  own  re- 
spective use  as  tokens  of  my  esteem  and  regard  To 
each  of  my  executors  hereinafter  appointed  the  sum  of 
300/.  as  some  compensation  for  the  trouble  they  will 
have  in  the  execution  of  the  trusts  of  this  my  will  And 
I  specifically  will  and  direct  that  the  legacies  of  sterling 
money  hereby  given  shall  primarily  be  charged  on  and 
come  out  of  such  part  of  my  personal  estate  (if  any)  as 
in  its  nature  cannot  legally  be  bequeathed  for  charitable 
purposes  And  I  further  will  and  declare  that  all  the 
said  transfers  shall  be  made  and  legacies  paid  within 
three  months  from  the  time  of  my  decease  and  as  to  the 

legacies  of  sterling  money  free  of  legacy  duty 

And  as  to  the  residue  of  my  personal  estate  which  shall 
not  be  otherwise  disposed  of  by  me  I  direct  my  said 
executors  as  opportunity  may  offer  to  apply  such  part 
or  parts  thereof  as  by  law  may  be  legally  applied  to 
such  purposes  in  the  endowment  of  district  churches  or 
chapels  in  populous  parishes  in  order  that  the  poor  may 
have  the  Gospel  preached  to  them  in  this  country  And 
I  wish  a  preference  given  to  those  parishes  the  churches 
of  which  are  under  the  patronage  of  the  trustees  of  my 
late  friend  the  Reverend  Charles  Simeon  and  other  simi- 
lar 
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lar  trusts."  The  testatrix  then  appointed  the  Defendants  1855. 
Hall^  Browne  and  Frampton  her  executors;  and  the  will 
concluded  with  the  following  passage : — ''  And  as  to  my 
real  estate  and  those  parts  (if  any)  of  my  personal  estate 
inapplicable  by  law  to  the  purposes  aforesaid  and  not 
herein  disposed  of  I  at  present  make  no  disposition.'' 

The  Master,  under  a  reference  directed  in  the  suit, 
found  that  the  estate  of  the  testatrix,  amongst  other 
things,  consisted  of — 34,788Z.  3^  per  «Cent.  Annuities 
(value  on  the    11th  February   1851,   the   day   of  the 
testatrix's  death,  34,430/.  4s.  4d.\  500/.  Bank  Stock 
(value  at  the  same  time  1,075/.),  27,069/.  Ss.  Consols 
(value  at  the  same  time  26,121/.  16^.  6c/.),  eight  100/. 
shares  in  the  Oxford  Canal  Navigation  Company  (value 
at  the  same   time   l,280/.)9    ninety-nine    100/.  shares 
sixty-three   50/.  or  half  shares  eight  25/.   or  quarter 
shares  and   four   12/.   lOs.  or    eighth    shares   in    the 
Grand  Junction   Canal  Company  (value  at  the  same 
time   8,246/.),    177   Preferential   Stock  in   the  Grand 
Junction  Canal   Company  created  under  the  General 
Canal  Act  of  the  10  &  11  Vict.  c.  94  and  the  Com- 
panies Clauses  Consolidation  Act  1845  (value  at  the 
same  time  1,947/.),  twenty  100/.  shares  in  the  Grand 
Union  Canal  Company  (value  at  the  same  time  480/.)^ 
one  hundred  and  forty-six  50/.  shares  in  the  Grand 
Junction  Waterworks  Company  (value  at  the  same 
time   10,074/.)    and   the   sum   of  876/.   due  for  divi- 
dends thereon  accrued  up  to  the  12th  December  1850, 
860/.  13^.  Id.  cash  due  from  John  Brogden  and  John 
Brogden  the  younger  for  the  purchase  of  the  shares 
and  interest  of  the  testatrix  in  the  Ulverstone  Canal 
Navigation  Company  and  Canal  Warehouse  of  the  said 
Company  including  monies   advanced  by  her  to  the 
Company  on  mortgage  of  the  said  Ulverstone  Canal, 
two  100/.  shares  in  the  Oxford  Gras-Light  and  Coke 

Company 
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1855.  Company  (value  at  the  same  time  660/.)i  the  sum  of 
12,000/.  the  amount  of  the  purchase-money  of  estates 
in  the  county  of  Buckingham  by  agreement  of  the 
25th  July  1848  contracted  to  be  sold  to  Sir  Harry 
Vemey  Bart,  together  with  the  rents  and  profits  of  the 
said  estate  due  at  and  apportioned  up  to  the  day  of 
the  death  of  the  testatrix,  the  purchase-money  of  estates 
in  the  county  of  Buckingham  contracted  to  be  sold  by 
the  testatrix  to  Francis  Smith,  the  sum  of  522.  4f. 
the  balance  of'  purchase-money  of  a  plot  of  land  at 
Charlton  Kings  contracted  to  be  sold  by  the  testatrix 
to  Samuel  Higgs  Gael  Esq.,  furniture  &c.  (value  at 
the  same  time  2602.  Os,  6d.),  arrears  of  rent  due  to 
the  testatrix  at  the  time  of  her  death  164/.  lis.  Id* 
whereof  the  sum  of  67/.  13«.  had  since  been  received  and 
the  remainder  whereof  was  alleged  to  be  bad,  the  sum 
of  10,139/.  I2s.  6d.  Cash  standing  to  the  credit  of  her 
account  with  the  City  of  Gloucester  Bank,  and  two 
sums  29/.  and  20/.  4s.  4c/.  due  from  other  persons. 

Mr.  Bolt  and  Mr.  Bevir,  for  the  Plaintiffs. 

They  insisted  that  if  the  trust  in  question  might  be 
executed  in  such  a  way  as  necessarily  to  lead  to  the 
bringing  of  land  into  mottmain,  it  was  void;  that  the 
scheme  which  the  Vice-Chancellor  had  directed  could 
not  be  carried  out  consistently  with  the  Statute  9  Geo.  2, 
c.  36,  and  that  therefore  it  was  necessary  at  once  to  take 
the  objection  by  the  present  appeal.  They  examined 
and  commented  on  the  following  cases,  as  authorities  in 
favour  of  the  view  they  were  submitting,  Pelham  v.  An- 
derson{a),  Chapman  v.  Br  own  {b),  ITie  Attorney- General 
V.  Parsons{c),  The  Attorney- General  v.  JDavies  (jd),  Prit- 

chard 

(a)  2  Eden,  296.  (c)  8  Ve$.  186. 

(6)  6  Ve»,  404.  (d)  9  Va.  535. 
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chard  V.  Arhauin{a\  The  Attorney-General  v.  Hodg-  1866. 
son  (Jb),  Longetaffv.  Rennison  (c).  They  then  commented 
on  the  cases  relied  on  by  the  Vice-Chancellor  in  his 
judgment,  namely,  Sorreshy  y.  Hollin8{d\  Attorney^ 
General  y.  William${e)^  Mather  v.  Scott  if),  Henshawv. 
Atkinson  (g),  Tryev.  The  Corporation  of  Gloucester  (h). 
TTi.ey  noticed  that  Sorresby  v.  Hollins  was  one  of  those 
earlier  cases  referred  to  by  Lord  Eldon  as  haying  been 
decided  at  a  time  when  the  Court  went  out  of  its  way 
to  evade  the  Statute.  They  submitted  that  the  testatrix 
dearly  pointed  to  the  establishment  of  new  places  of 
worship,  and  that,  consistently  with  the  scheme  of  the 
will,  endowment  would  necessarily  include  building. 
They  further  contended  as  to  the  several  items  of  which 
the  residue  was  found  to  consist  that  they  were  interests 
in  land  within  the  meaning  of  the  Statute. 

The  following  cases  were  also  cited  on  the  first  ques- 
tion ; — Longhead  v.  Phelps  (£),  Grimmett  v.  Grim- 
mett{h\  Proctor  v.  Bishop  of  Bath  and  Wells  {l). 
Grieves  v.  Case  (wi),  Giblett  v.  Hobson  (??),  Baker  v.  Sut- 
ton (o),  Attorney- General  y.  Hull{p\  Re  Clancy  {q). 

The  following  authorities  were  cited  and  commented 

on   upon   the  second   point; — Knapp   v.  William  (r). 

Hawse  v.  Chapman  (s),  Finch  v.  Squire  {t)y  Baxter  v. 

Brown  {u)f  Sparling  v.  Parker  {x),  Tomlinson  v.  Tom- 

linson 

(a)  3  Riifff .  456.  (m)  4  Bro.  C.  C.  67. 

(6)  15  Sim.  146.  (n)  3  Myl.  ^  K.  517. 

(c)  1  Drew.  28.  (o)  1  Keen,  224. 

{d)  9  Mod.  221.  (p)  9  Hare,  647. 

(e)  2  Cot,  387.  (q)  16  Beav.  295. 

(/)  2  Keen,  172.  (r)  4  Fes.  430,  n. 

(g)  3  Madd.  306.  (s)  4  Vet.  542. 

(h)  14  Beav,  173.  (/)  10  Vet,  41. 

(i)  2SirW.  Black.  704.  (ti)  7  Man.  ^  Gr.  198. 

(fc)  ilj9i6.  210.  (or)  9  &av.  450. 

CO  2  H.  fi/or/E.  358. 
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1856.  Unson  (a),  Hilton  v.  Giraud  (b),  Ashton  v.  Lord  Lang- 
dale(c),  The  Attorney' General  v.  Jones  (d),  Myers  v. 
Perigal{e\  The  Attorney- General  v.  Giles  (J*),  Ware 
V.  Cumberlege(g). 

Mr.  Wigram  and  Mr.  Cole  for  the  Executors,  sup- 
ported the  decision  of  the  Vice-chancellor. 

They  submitted  that  the  right  way  of  dealing  with  the 
case  was  to  consider  first  what  the  trusts  actually  were, 
and  then  to  apply  to  them  the  Statute,  so  as  to  see 
whether  it  interfered  with  any  of  them ;  that  the  only 
direction  given  by  the  testatrix,  which  could  bring  the 
bequest  within  the  Statute,  was  that  with  regard  to 
"  endowment,"  but  that  pointed  not  to  any  purchase 
of  land  or  erection  of  a  building,  but  to  providing  with 
money  some  institution  already  in  existence;  The 
Church  Building  Society  y.  Barlow  (h),  Attorney-Ge- 
neral V.  Williams (i),  Henshaw  v.  AtkinsonQt).  They 
submitted  further  that  any  inducement  to  purchase 
lands,  held  out  by  the  direction  as  to  endowment,  was 
not  such  a  tendency  to  bring  lands  into  mortmain  as 
could  possibly  draw  the  case  within  the  Statute,  nor 
could  that  effect  be  produced  by  the  authority  to  pur- 
chase lands  given  to  the  trustees ;  Baher  v.  Sutton  (/  ), 
ITie  Attorney-General  v.  Gladstone  {m).  They  noticed 
the  cases  cited  on  the  other  side,  and  remarked  that 
they  were  all  instances  of  where  the  testator  was  clearly 
dealing  with  real  estate,  and  this  circumstance  distin- 
guished them  from  the  present 

With 

(a)  9  Beav.  459.  {g)  24  Lmo  J.  (.Chanc.)  630: 

(6)  \  DeO.Sf  S.  183.  since  reported,  20  Beuv.  503. 

(c)  4  DeO.^  S.  402.  (h)  3  De  G.,  Mac.  *  G.  120. 

(d)  1  Mac.  Sf  G.  574.  (i)  2  Cox,  387. 

(e)  2  Be  G.,  Mac.  if  G.  599.  {k)  3  Madd.  306. 
(/)  5   Law  J.  {Chanc.)  44;  (/)  1  Keen,  224. 

and  see  Shejford  on  Mortmcdn,  p.         (m)  13  Sim.  7. 
987. 
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With  regard  to  the  diflferent  items  of  which  the  estate 
consisted^  they  urged  that  the  current  of  authorities 
established  that  shares  in  a  commercial  company, 
although  that  company  may  be  in  the  occupation  of 
land  for  the  necessary  purposes  of  its  trade,  were  not  real 
estate ;  Thompson  v.  Thompson  (a),  Hilton  v.  Giraud(b\ 
Sparling  v.  Parker  (c).  In  re  LanghanCs  Trust  (d),  Ash- 
ton  V.  Lord  Langdale(e\  Walker  v.  Milne  (J'),  Myers 
y-  Perigal{g),  Bradley  v.  Holdsworth  (h).  The  only 
case  which  was  against  this  view,  and  it  applied  only  to 
the  Grand  Junction  Waterworks  shares,  was  that  of 
Ware  v.  Cumber  lege  {%),  in  which  the  Master  of  the 
Rolls  seemed  to  lay  down  that  where  the  Act  of  Par- 
liament incorporating  the  company  did  not  provide  that 
the  shares  should  be  personal  estate,  there  the  shares 
would  be  real  estate;  but  it  was  submitted  that  this  dis- 
tinctioir  could  not  be  supported.  As  to  arrears  of  rent, 
it  was  impossible  to  maintain  that  they  savoured  of 
realty  in  a  sense  to  bring  them  within  the  Act;  Finch 
?.  Squire {k\  The  King  v.  Bates  (Z),  The  Attomey-Ge- 
neral  y.  Jones  (m). 


1855. 


Mr.  Wickens,  with  whom  was  the  Solicitor-General, 
for  the  Attorney-General. 

He  supported  the  argument  of  the  Executors,  and 
cited,  in  addition  to  the  other  cases  above  mentioned, 
Attomey-Oeneral  v.   Godard{n)j  Cawood  v.  Thomp^ 

9on  (o). 

Mr. 


(a)  1  ColL  381. 
lb)  I  DeG.^S.  183. 
(0  9  Beat,  450. 
(</)  10  Hare,  446. 
(e)  4  De  G.  4-  S.  402. 
(f)  11  Beav.  507. 
(g)  2  l>eG.,Jfac.^G.  599. 
{k)  3  M.  ^  W.  422. 

Vol.  VI. 


(i)  24  Law  J.  {Chanc,)  630 
since  reported,  20  Beav,  503. 
(it)  10  Km.  41. 
(/)  3  Prir«,  341. 
(wi)  1  Mac.  *  G.  574. 
(fi)  r.  4-  JR.  348. 
(o)  1  Sot.  4-  G.  409. 

G  D.M.G. 
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1856.  Mr.  jRoft  replied. 

„  He  admitted  that  the  primary  meaning  of  the  word 

V,  "endowment"  was  that  attributed   to  it  by  the  Re- 

^^^'  spondents,  but  contended  that  the  terms  of  the  will  in 
this  case  showed  that  the  testatrix  used  it  in  its  more 
extended  sense,  and  pointed  to  the  building  of  new 
churches,  and  not  merely  to  the  support  of  existing 
churches.  He  submitted  that  unless  the  purchase  of 
land  was  in  terms  excluded  by  the  testator,  and  where 
the  accomplishment  of  the  testator's  desires  could  not 
be  carried  out  without  the  purchase  of  land,  the  result 
of  the  authorities  was  to  show  that  the  gift  was  void  as 
being  within  the  Statute,  Attorney-General  v.  Wil" 
Hams  (a). 

The  Lord  Chancellor. 

I  will  dispose  of  this  case  finally  in  a  few  days. 
With  respect  to  what  is  called  the  second  point,  namely, 
the  question  whether  the  canal  shares  and  the  stock 
belonging  to  the  Grand  Junction  Canal  Company  &c. 
are  interests  in  land  within  the  meaning  of  the  Statute 
9  Geo.2y  c.  36,  I  must  look  minutely  into  the  finding  of 
the  Master,  as,  though  all  the  items  may  apparently  be 
nearly  the  same,  the  actual  determination  of  the  ques- 
tion may  turn  materially  on  the  special  finding  as  to 
each.  I  may  however  remark,  in  reference  to  an  ob- 
servation that  has  been  made  that  the  authorities  relied 
on  to  show  that  these  are  not  interests  in  land  are  not 
binding  upon  me,  that  I  think  it  would  be  very  dan- 
gerous to  act  upon  such  a  doctrine,  for  if  there  has  been 
a  course  of  decision,  though  short  of  the  ultimate  Court 
of  Appeal,  which  has  regulated  the  practice  for  a  long 
series  of  years,  it  would  be  most  unsafe  to  hold  that 
that  is  not  to  be  treated  as  a  very  strong  authority  to 
show  that  the  law  is  as  it  has  been  so  laid  down.     If  the 

argument 

(a)  2  Cox,  387. 
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ailment  that  has  been  used  was  allowed  to  prevail,  it  1855. 
would  come  to  this,  that  I  ought  to  allow  nothing  to 
guide  me  but  what  has  been  decided  in  the  House  of 
Lords,  and  that  is  a  doctrine  which  I  could  not  for  a 
moment  enconrage.  If  I  find  that  there  is  a  strong 
cunrent  of  authorities  to  the  effect  that  these  are  not  in- 
terests in  land,  I  shall  be  inclined  to  adhere  to  that 
course  of  decision,  though  at  the  same  time  if  I  come 
to  the  opinion  that  it  is  wrong,  I  shall  not  hesitate  to 
say  so. 

With  regard  to  the  other  point  in  the  case,  I  shall  not 
absolutely  bind  myself  now  with  respect  to  it,  but  I 
cannot  agree  with  what  has  been  urged,  that  endowing 
anything  can  by  possibility  mean  building  it.  There 
might  no  doubt  be  a  case  in  which,  where  the  will 
contained  a  direction  to  endow,  you  would  say  that  to 
purchase  or  to  build  first  must  be  inferred,  but  that  in- 
ference would  be  drawn  from  the  context  of  the  will. 
The  word  ''endow'*  means  giving  a  benefit  to  some 
existing  thing ;  it  supposes  something  to  exist  either  at 
the  time  when  the  gifl  is  made,  or  when  the  endowment 
ia  to  take  place ;  it  has  no  reference  at  all  to  building 
or  purchasing. 

It  was  also  contended  that  the  direction  to  endow 
was  not  confined  to  the  endowment  of  existing  churches 
and  chapels,  but  was  a  trust  which  might  be  well  per- 
formed by  endowing  churches  and  chapels  hereafter  to 
come  in  esse,  and  it  was  said  that  this  is  against  the 
Statute  of  Mortmain ;  and  the  cases  of  The  Attorney' 
Oeneraly.  Dames  (a),  Mather  v.  Scott  (6),  and  Trye  v. 
The  Corporation  of  Gloucester  (c),  were  relied  on  as 
bearing  out  this  proposition.     I  do  not,  however,  think 

that 
(o)  «  Fff.  585.  (6)  2  Keen,  172.  (c)  14  Betm.  173. 
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that  they  do  bear  it  out.  I  agree  that  it  is  absurd  in 
these  cases  to  talk  about  an  evasion  of  the  Statute, 
because  any  one  has  a  right  to  evade  a  statute  if  his 
meaning  is  ta  place  himself  in  such  a  situation  as  not  to 
come  within  its  purview.  Applying  this  remark  to  the 
Statute  of  Mortmain,  the  sole  question  is  whether  a 
testator  has  or  has  not  brought  himself  within  its 
provisions.  In  the  case  of  The  Attorney- General  v. 
Davies,  the  testator  had  brought  himself  within  the 
Statute,  because  he  gave  the  residue  of  his  estate  to  a 
corporation,  provided  they  would  furnish  land  to  build 
certain  houses  upon  it;  and  in  Mather  v.  Scott  it  was 
clear  that  the  trustees  were  either  to  purchase  land  or 
to  build  on  land  already  obtained.  These  cases  do 
not  appear  to  me  to  govern  the  present,  where  the 
direction  to  the  trustees  really  is  to  search  out  exist- 
ing chapels  in  populous  districts  where  there  are  no 
endowments,  or  insufficient  endowments,  and  to  apply 
the  fund  in  making  endowments  or  improving  existing 
endowments;  and  I  do  not  think  that  the  gift  is  bad, 
because  it  may  be  applied  not  only  to  chapels  that 
already  exist,  but  also  to  chapels  that  may  come  in  esse 
afterwards. 

I  will  however  look  through  the  authorities  to  see  if 
there  is  anything  that  shakes  my  present  opinion,  and  I 
will  state  the  result  in  a  few  days. 


Dec.  3.  The  Lord  Chancellor. 

The  question  in  this  case  arises  on  the  will  of  a  lady 
of  the  name  of  Jane  Cook,  who  died  in  the  year  1861, 
her  will  being  dated  on  the  6th  June  1860.  By  it  she 
gave  to  her  executors  all  her  personal  estate,  and  large 
legacies  to  a  great  number  of  charities ;  and  then  at  the 

end 
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end  oFthe  will  she  says,  "  And  as  to  the  residue  of  my 
personal  estate  which  shall  not  be  otherwise  disposed  of 
by  me  I  direct  my  said  executors  as  opportunity  may 
offerto  apply  such  part  or  parts  thereof  as  by  law  may 
be  legally  applied  to  such  purposes  in  the  endowment 
of  district  churches  or  chapels  in  populous  parishes  in 
order  that  the  poor  may  have  the  Gospel  preached  to 
them  in  this  country     And  I  wish  a  preference  given  to 
those  parishes  the  churches  of  which  are  under  the  pa- 
tronage of  the  trustees  of  my  late  friend  the  Reverend 
Charles  Simeon  and  other  similar  trusts/'  and  then  she 
appoints  executors.    The  question  raised  was,  whether 
this  giil  was  good  or  not ;  and  its  validity  was  objected  to 
upon  two  grounds,  first,  that  the  endowment  of  district 
churches  and  chapels  was  not  a  legitimate  object,  and 
secondly,  that  if  it  was,  still  the  gift  was  either  wholly 
or  to  a  great  extent  void  by  reason  of  the  residue  con- 
sisting in  a  great  measure  of  shares  in  certain  incor- 
porated canal  and  gas  and  other  companies. 


1865. 


Edwards 

V. 

Hall. 


The  first  question  therefore  is,  is  the  object  to  which 
the  property  is  directed  to  be  applied  such  as  to  make 
the  bequest  void.  This  was  the  only  question  really 
argued  by  Mr.  RoU,  and,  as  far  as  I  can  see  by  the 
report,  the  only  question  that  was  raised  before  Vice- 
Chancellor  Wood,  by  whom  the  case  was  decided ;  and 
upon  this  first  question,  what  I  have  to  decide  is,  whether 
I  concur  with  the  Vice-Chancellor.  I  have  no  hesita- 
tion in  saying  that  I  do.  The  current  of  modern  deci- 
sion has  been  consistent  with  what  Lord  Eldon  describes 
as  the  common  sense  of  the  subject,  namely,  that  a  di- 
rection to  build,  without  indicating  a  site,  naturally  im- 
plies a  direction  to  purchase  a  site.  This  is,  in  truth,  a 
mere  question  of  construction  of  the  particular  will ;  and 
what  must  be  decided  is,  whether  there  is  here  a  direc- 
tion express  or  implied  to  build,  and  therefore  by  what 

Lord 
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1855.  Lord  Eldon  calk  a  necessary  or  natural  coDsequence,  a 
direclioQ  to  purchase  a  site  for  a  chapel  or  chapels.  I 
think  that  is  not  a  legitimate  construction  of  the  words  of 
this  will. 

The  cases  which  go  the  nearest  to  support  the  arga* 
ment  of  the  Plaintiffs  against  the  validity  of  the  gifl  are 
The  Attorney- General  v.  Hodgson  (a)  and  Longgtaffy. 
Mennison  (b).     The  gift  in  the  first  of  these  cases  was  a 
gift  for  the  establishment  of  a  receptacle  for  twenty-seven 
poor  old  men,  and  Sir  Lancelot  Shadwell  held  that  this 
necessarily  implied  a  direction  to  acquire  real  estate.    It 
had  been  observed  in  argument,  and  contended  before 
him,  that  that  was  not  a  necessary  consequence,  for  there 
was  a  place  called  the  Sailors  Home  on  the  river  that 
might  be  made  a  receptacle  without  purchasing  land. 
I  think,  however,  that  the  yice-Chancellor  very  reason- 
ably held  that,  in  the  absence  of  anything  pointing  to 
such  a  mode  of  providing  a  receptacle,  it  could  not  have 
been  what  the  testator  intended  to  provide  for  the  poor 
men,  that  he  necessarily  meant  the  providing  a  house ; 
and  the  construction  his  Honor  put  on  the  gift  was  that 
it  was  in  truth  a  direction  to  build  or  purchase  a  house, 
and  so  was  void  under  the  Statute,     In  the  other  case, 
that  of  Longstaff  v.  Rennison,  the  testatrix  directed  her 
trustees  to  apply  the  residue  of  her  trust  estate  towards 
establishing  a  school   in    connexion   with   the  Baptist 
Chapel  at  North  Shields^  and  to  pay  the  same  to  the 
treasurer  of  such  school  now  or  hereafter  to  be  built: 
and  the  Vice-Chancellor  Kindersley  decided  against  the 
validity  of  the  bequest,  considering  that  the  testatrix 
clearly  contemplated  the  building  of  a  school  by  means 
of  her  bequest,  and  if  building,  then,  according  to  the 
prior  authorities,  procuring  a  site;  it  was  therefore  a 

direction 

(a)  15  Sim,  146.  (6)  1  Drew.  28. 
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direction  to  apply  the  personal  estate  in  the  purchase        1855. 
of  land. 


The  cases  thus  referred  to  cannot  however  govern  the 
present,  vfrhere  the  language  is  different ;  and  certainly  it 
does  not,  according  to  my  construction  of  it,  point  either 
to  the  acquiring  real  estate,  or  even  to  the  building  on 
land  already  devoted  to  charitable  objects.  By  the  en- 
dowment of  a  school  an  hospital  or  a  chapel,  is  com- 
monly understood,  not  the  building  or  purchasing  a  site 
for  a  school  an  hospital  or  a  chapel,  but  the  providing 
of  a  fixed  revenue  for  the  support  of  those  institutions. 
That  Sir  William  Grant  considered  endowment  to  mean 
something  different  from  building  or  purchasing  the 
thing  to  be  endowed  is  obvious,  from  what  he  said  in 
Chapman  v.  Brown  (a) :  his  words  are,  ''  Lord  Hard- 
wicke,  in  Vaughan  v.  Farrer  (2  Ves.  182),  and  Oastril 
V.  Saker,  held,  that  to  erect  does  not  necessarily  imply 
to  build,  much  less  a  purchase  of  ground  for  building ; 
be  held  it  might  mean  merely  an  endowment."  Lord 
Hardwicke  was  referring  to  the  language  of  charters, 
**  eriffimus,"  which  is  the  common  word  used  where 
foundations  are  established.  Whether  a  similar  con- 
struction of  such  words  would  be  adopted  now,  it  is 
not  necessary  to  say,  though  I  rather  think  not,  from 
what  fell  from  Lord  Eldon  in  the  case  of  The  Attorney' 
General  v.  Parsons  {b).  That,  however,  is  immaterial. 
I  have  referred  to  the  passage  merely  to  show  that 
Sir  William  Grant  seems  to  reason  k  fortiori  that  the 
word  ''endowment*'  clearly  would  not  mean  to  pur- 
chase or  build :  in  truth,  the  only  legitimate  guide  is 
the  language  of  the  Statute,  unless  where  that  lan- 
guage has  already  received  a  judicial  construction.  The 
Statute  (9  Geo.  2,  c.  36),  in  the  first  section  says,  that 

no 

(a)  6  Va.  404:  see  p.  409.  (6)  8  Vei.  186:  aee  p.  191. 


88 


CASES  IN  CHANCERY. 


1856. 


uo  money  or  other  personal  estate  to  be  laid  out  or 
disposed  of  in  the  purchase  of  land  shall  be  given  to 
charitable  uses  except  in  the  mode  there  provided; 
and  the  third  section,  in  rather  more  extensive  lan- 
guage to  which  I  will  presently  refer,  makes  void  any 
gift  that  is  not  carried  into  effect  in  the  mode  pointed 
out  in  the  first.  The  present  is  not  the  case  of  money 
to  be  laid  out  in  the  purchase  of  lands,  which  means 
money  directed  to  be  so  laid  out,  that  is,  which  must  be 
so  laid  out ;  the  only  direction  expressed  or  implied  is 
to  make  it  available  as  a  permanent  fund  for  the  minister 
of  the  chapel. 


It  was  then  contended  that  the  gift  was  void,  as  being 
an  intended  benefit  for  chapels  hereafter  to  be  built,  and 
so  that  an  inducement  is  held  out  to  bring  land  into  mort- 
main ;  and  the  language  of  the  present  Master  of  the 
Rolls  in  Trye  v.  The  Corporation  of  Ghmcester  (a)  was 
relied  on,  where  his  Honor  is  reported  to  have  said,  "A 
bequest  is  void  which  tends  directly  to  bring  fresh  lands 
into  mortmain."  The  decisions  on  this  subject  are  very 
ably  reviewed  in  that  case,  but  before  I  give  unqualified 
assent  to  the  proposition  so  laid  down,  I  must  know 
what  is  meant  by  tending  to  bring  land  into  mortmain. 
Nothing  is  avoided  by  the  Statute  which  cannot  by  rea- 
sonable construction  be  said  to  be  either  a  bequest  of 
lands  or  hereditaments  or  of  some  interest  therein,  or  a 
bequest  of  money  to  be  laid  out  or  directed  to  be  laid 
out  in  the  purchase  of  lands  or  hereditaments  or  some 
interest  therein.  In  The  Attorney- General  v.  Davies 
the  bequest  was  held  bad,  because  it  was  in  substance  a 
direction  to  purchase,  "  You  give  your  land  to  me,  I 
will  give  my  money  to  you."  I  like  much  better  using 
the  expression,  that  it  is  in  substance  a  direction  to  do 

that 
(o)  H  Beav,  173  :  see  p.  196. 
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that  which  the  Act  forbids,  than  saying  it  is  an  evasion  1855. 
of  the  Act,  because  I  never  understand  what  is  meant 
by  evading  an  Act  of  Parliament.  Either  you  are 
within  the  Act  or  you  are  not;  if  you  are  not  within  it 
you  are  right ;  if  you  are  within  it,  the  course  is  clear, 
and  it  cannot  be  said  that  you  are  not  within  it  because 
the  very  words  of  the  Act  may  not  have  been  violated. 
In  the  case  of  The  Attamey-Oeneral  v.  Davies  the 
Court  held  that  there  was  substantially  a  direction  to 
purchase,  because  there  was  a  gift  of  money  on  condi- 
tion that  other  persons  would  give  the  land ;  and  in 
Mather  v.  Scott  (a)  there  was  a  direction  to  build,  and 
though  the  testator  looked  forward  to  the  probability 
of  land  being  provided  by  others,  yet  there  was  no  pro- 
hibition to  purchase  if  land  was  not  so  provided,  and 
therefore  it  was  held  that  there  was  in  truth  a  direction 
to  purchase. 

The  question,  however,  whether  a  bequest  for  the 
support  of  a  chapel  to  be  hereafter  built  by  others 
would  be  good  is  not  raised  here,  for  I  am  clear  that 
existing  chapels  were  contemplated,  either  with  others 
or  exclusively  of  others ;  and  supposing  it  to  be  with 
others  (if  it  were  exclusively  of  others,  cadet  qusBstio), 
and  a  direction  to  endow  chapels  hereafter  to  be  built 
was  bad,  still  where  a  testator  indicates  two  objects  to 
be  selected  at  the  discretion  of  his  executors  or  trustees, 
one  lawful,  the  other  unlawful,  the  Court  will  support 
the  gift  in  the  lawful  manner.  That  was  decided  by 
Lord  Hardwiche  in  Sorresby  v.  Hollins  (b),  and  I  can- 
not find,  in  support  of  what  was  suggested  at  the  bar, 
that  the  propriety  of  that  decision  has  been  questioned. 
On  the  contrary,  Ix>rd  Alvanley,  in  the  ca^e  of  At- 
tomey-General  v.  Whitchurch  (c),  expressly  approves  of 

(a)  2  Keen,  172.        {b)  9  Mod.  221.        (e)  3  Fa.  141 :  lee  p.  144. 
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1855.  it^  and  says  that  ''  where  the  testator  has  pointed  out 
two  modes,  the  one  consistent  with  the  Statute,  the  other 
inconsistent  with  it,  the  Court  will  adopt  that  whiph  is 
legal  and  will  carry  it  into  effect."  I  think,  therefore, 
that  on  all  these  grounds  which  I  have  stated,  the  Vice- 
Chancellor  was  quite  right  in  holding  that  the  gift  of 
residue  to  be  employed  in  the  endowment  of  chapels  was 
not  a  gift  voided  by  the  Statute. 

This  brings  me  to  the  other  question,  which  was  not 
apparently  argued  before  Vice-Chancellor  Wood,  but 
which  was  argued  at  great  length  here.  It  was  said, 
secondly,  that  whatever  be  understood  by  the  word 
**  endowment,"  still  the  bequest  is  void  at  all  events 
as  to  a  large  portion  of  the  residue,  by  reason  of  the 
residue  consisting  of  various  classes  of  personal  estate 
which  partake  of  the  nature  of  realty.  There  were 
Bank  Stock,  Oxford  Canal  Shares,  Grand  Junction 
Canal  Shares,  Grand  Junction  Preferential  Stock, 
Grand  Union  Canal  Shares,  Grand  Junction  Water- 
works Shares,  Cash  due  for  purchase  of  shares  and  in- 
terest in  the  Ulverstone  Canal  Navigation,  Oxford  Gas 
Shares,  and  Arrears  of  rent ;  and  it  was  said  that  all 
these  partook  of  the  nature  of  realty. 

Here  again  our  real  guide  must  be  the  language  of  the 
Statute.  The  Statute  says,  in  the  first  section,  that  no 
lands  or  hereditaments  corporeal  or  incorporeal,  nor  any 
money  or  other  personal  estate  to  be  laid  out  or  disposed 
of  in  the  purchase  of  lands  or  hereditaments,  shall  be 
settled  to  charitable  uses,  save  as  therein  provided  ;  and 
then  the  third  section  enacts,  that  all  gifts  of  any  lands 
or  hereditaments,  or  of  any  estate  or  interest  therein,  or 
of  any  charge  or  incumbrance  affecting  the  same  or  of 
any  money  to  be  laid  out  in  the  purchase  of  lands  or 
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bereditaoieats,  or  of  any  interest  therein,  or  of  any 
charge  or  incumbrance  affecting  the  same,  save  as  by  the 
said  Act  is  directed,  shall  be  void. 

I  have:  already  given  my  reasons  for  concurring  with 
the  Vice-Chancellor  in  thinking,  that  a  gift  of  personal 
estate  to  be  employed  in  the  endowment  of  chapels  is 
not  void  by  reason  of  its  being  a  gift  of  personal  estate 
to  be  laid  out  or  disposed  of  in  the  purchase  of  land. 
The  only  remaining  question  therefore  is,  whether  any 
of  the  items  of  which,  according  to  the  Master's  report, 
the  residue  consists,  come  within  the  description  in  the 
Statute  of  an  estate  or  interest  in  lands  or  hereditaments 
corporeal  or  incorporeal,  or  of  a  charge  or  incumbrance 
affecting  the  same.  It  has  long  been  settled  that  money 
secured  by  a.  mortgage  of  land  is  land  within  the  mean- 
ing of  the  Statute^  and  on  very  intelligible  grounds,  for  a 
gift  of  money  so  secured  enables  the  person  to  whom  it 
is  given  to  take  possession  of  the  land  and  to  keep  it, 
unless  some  third  person  thinks  fit  to  redeem.  So  as  to 
money  charged  on  land,  if  the  money  is  not  paid  there 
would  be  a  right  eventually  to  compel  a  sale  of  the 
land,  and  the  gift  of  the  money  charged  would  there- 
fore be  in  effect  a  gift  of  the  land.  Indeed  as  to  mort- 
gages and  charges,  even  if  there  was  a  difficulty  in 
holding  them  to  be  lands  or  hereditaments  within  the 
first  section,  yet  the  gift  of  such  property  is  expressly 
and  in  terms  struck  at  by  the  third  section,  so  that  the 
decisions  on  that  head  are  clearly  in  strict  consonance 
with  tlie  Statute.  But  the  question  now  for  decision  is 
as  to  shares  in  incorporated  companies.  In  these  cases 
there  is  always  of  necessity  some  land  vested  in  the  com- 
pany, in  the  concerns  of  which  the  shareholder  is  inte- 
rested, and  what  I  have  to  say  is  whether  a  share  in  such 
a  company  is  an  estate  or  interest  in  land.  These  words, 
estate  or  interest  in  land,  are  words  of  a  very  extensive 
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import,  and  it  is  not  matter  of  surprise  that  from  their 
vague  generality  they  have  given  rise  to  some  contrariety 
of  decision.  I  cannot  disguise  from  myself  that,  if  the 
point  were  now  to  be  decided  for  the  first  time,  there 
are  (so  at  least  it  seems  to  me)  forcible  arguments  in 
favour  of  the  proposition  that  shares  of  this  description 
are  interests  in  land.  The  share  derives  in  many  cases 
its  chief,  if  not  its  only,  value  from  the  use  of  land.  In 
the  case  of  incorporated  companies,  if  all  the  shares 
should  become  concentrated  in  one  shareholder  (I  put 
an  extreme  case,  certainly,  though  not  an  impossible 
one),  that  shareholder  would  at  once  become  absolute 
owner  of  the  whole  property  of  the  company,  including 
the  land  :  why,  then,  it  may  be  asked,  while  he  is  the 
owner  of  some  only  of  the  shares,  is  he  not  the  owner  of 
a  proportional  part  of  it.  On  the  other  hand,  every  one 
must  feel  that,  in  contending  that  such  shares  are  in- 
terests in  land,  he  is  attributing  to  them  a  quality  which 
no  holder  of  them  ever  understands  them  to  possess. 
Such  a  conclusion  must  be  arrived  at,  if  at  all,  by  refined 
reasoning  on  the  legal  qualities  of  such  property,  not 
obvious  to  the  ordinary  apprehension  of  the  shareholders 
themselves  ;  and  therefore,  whatever  doubt  there  might 
be  if  the  question  were  res  integra  to  be  now  decided 
for  the  first  time,  the  point  I  am  glad  to  think  is,  as  it 
appears  to  me,  settled  by  decision.  The  case  of  Myers  v. 
Perigal{a)  had  the  sanction  first  of  the  Court  of  Com- 
mon Pleas,  and  afterwards  of  Lord  St.  Leonards  in  this 
Court;  and  that  authority  seems  to  me  to  decide  the 
question  of  the  shares  now  in  dispute.  There  the  com- 
pany had  no  Charter  or  Act  of  Parliament,  it  was  a  mere 
self-constituted  joint-stock  company  having,  by  the 
terms  of  the  deed  of  partnership,  liberty  to  purchase 
land,  and  it  was  found  as  a  fact  that  the  property  con- 
sisted of  (amongst  other  things)   certain  freehold  and 

copyhold 
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copyhold  hereditaments,  and  money  due  on  mortgage  of 
freehold  or  copyhold  or  leasehold  hereditaments  :  it  was 
held,  after  long  and  able  argument  in  both  Courts,  that 
the  shares  were  not  interests  in  land,  and  therefore 
not  within  the  9  Geo.  2,  c.  36.  By  that  authority  I 
feel  bound,  according  as  it  does  with  a  great  number  of 
previous  cases,  and  with,  as  I  believe,  the  general  un- 
derstanding of  the  community.  If  that  be  the  law  as  to 
tlie  shares  in  a  company  not  incorporated  by  Charter  or 
Act  of  Parliament,  it  surely  must  be  so  as  to  shares  in 
companies  which  are  so  incorporated,  and  where  the 
lands  are  held  by  the  corporation  itself,  being  a  body,  in 
theory  at  least,  distinct  from  the  shareholders  of  whom 
the  company  is  composed.  I  do  not  feel  called  on  to 
review  or  discuss  the  previous  cases :  I  consider  the 
question  to  have  been  settled  by  Myers  v.  Perigal^  from 
which  I  have  neither  the  right  nor  the  inclination  to 
depart. 


1866. 


This  disposes  of  the  question  so  far  as  relates  to  the 

Bank  Stock  and  all  the  shares  in  the  various  companies 

enumerated  in  the  report.     I  say  all  the  shares,  for  I 

do  not  think  any  distinction  can  be  made  in  respect  to 

the  Grand  Junction  Waterworks  shares,  by  reason  of 

there  being  no  clause  in  the  Act  which  incorporates  the 

Company  declaring  the   shares  to  be  personal  estate. 

The  decision  in  Myers  v.  Perigal  establishes  that  such 

shares  are  not  an  interest  in  land,  and  if  not  an  interest 

in   land   there  is  certainly  nothing  to  give  them  the 

character  of  real  estate :  they  are  not  land,  they  are  not 

hereditaments,  they  are  not  an  estate  or  interest  in  lands 

or  hereditaments,  and  so  the  Statute  does  not  apply; 

and  though  the  Grand  Junction  Waterworks  Act  does 

not  in  terms  declare  that  the  shares  are  to  be  deemed  to 

be  personal  estate,   yet  it  declares  that    the  capital, 

150,000/.,  shall  be  divided  into  shares  of  60/.  each,  to  be 

vested 
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rested  in  the  persons  subscribing  and  their  respective 
executors  and  administrators  proportionately  to  the 
sums  subscribed  :  there  is  therefore  no  real  ground  of 
distinction  in  this  case.  The  money  due  for  the  pur- 
chase of  the  Ulverstone  Canal  Shares  will  of  course 
have  the  same  quality  as  the  shares  themselves  would 
have  had  if  the  testatrix  had  not  sold  them,  and  so  will 
be  unaffected  by  the  Statute. 


This  disposes  of  every  thing  except  the  arrears  of  rent, 
and  these  certainly  do  not  constitute  an  estate  or  in- 
terest in  the  land.  The  landlord's  estate  and  interest  m 
such  cases  is  an  estate  and  interest  in  the  reversion;  the 
rent  when  due  is  in  the  nature  of  fruit  fallen,  it  is  severed 
from  the  land.  The  right  of  distress  is  not  an  estate 
or  interest  in  the  land ;  it  is  merely  a  right  to  enter  on 
the  land,  and  to  enforce  payment  of  a  debt  by  seizing 
the  chattels  there  found  :  it  would  be  a  perversion  of 
language  to  speak  of  this  as  an  interest  in  land  :  we 
might  a9  well  say  that  a  sheriff's  officer  entering  with  a 
fi.  fa.  or  ca.  sa.  has  an  interest  in  the  land,  because  he 
has  a  right  to  enter  for  the  purpose  of  executing  his  writ. 


I  am  aware  that  in  thus  deciding  that  the  shares  in 
these  companies  are  not  within  the  Statute,  I  differ  from 
the  Master  of  the  Rolls  in  Ware  v.  Cumberlege^d).  I  do 
this  with  the  less  regret,  because,  after  all,  my  decision 
rests  quite  as  much  on  the  necessity  of  adhering  to  prior 
decisions,  as  on  the  conviction  that  those  decisions  were 
such  as  I  should  have  come  to.  His  Honor  did  not  think 
that  Myers  v.  Perigal{b)  bound  him,  relating  as  that  case 
did  to  a  banking  concern.  I  have  already  indicated  my 
reasons  for  thinking  that  it  does  govern  this  case,  indeed  ' 
that  the  reasoning  there  is  applicable  a  fortiori  to  this 
case.     The  appeal  therefore  must  be  dismissed. 

(a)  24  Law  J.  (Chanc.)  630:  (b)  2  De  G.,  Mae.  Sf  G.  599. 

ffnce  reported,  20  Beav.  503. 
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FRENCH  V.  FRENCH.  j^  ^  ^  g 

rrlHIS  was  an  appeal  by  the  Plaintiff  Hugh  Smith     Before  The 
•^      French,  from  the  decree  of  the  Vice-Chancellor    ^^//^  l^^ 
Stuartj  made  on  the  21st  June  1855,  whereby  it  was   Cranworth. 
ordered  that  the  Plaintiff's  bill  should  stand  dismissed  ^^^{i^l""^ 
with  costs,  so  far  as  the  same  sought  to  have  it  declared  circumstancet, 
that  the  Defendant  Augusta  French  was  a  trustee  for  h^i^giness 
the  benefit  of  the  creditors  of  William  French,  the  tes-  and  ■tock-in- 
tator  in  the    pleadmgs   named,   of  a  certam  annuity  sideretion  ofa 
secured  by  agreement  to  the    said   Augusta  French  ""^"f^  ^I\\i  t 
during  the  joint  lives  of  herself  and  John  Burdett  Gib-  the  purchaser 
hons  after  the  death  of  William  French.  the  joint  li^wf 

of  the  trader 
and  his  wife, 
The  bill  was  filed  by  Hugh  Smith  French  on  behalf  pay  the  former 

of  himself  and  all  other  the  unsatisfied   creditors  of  ^u*!^  one- 
William  French,  deceased.    It  stated  an  agreement  that  fourth  of  the 
the  stock  in  trade  belonging  to  William  French  should  contingent  an- 
be  valued  by  a  valuer  therein  named,  who  should  fix  "Vi^^jo  ^l>« 

•^  ,  wife  if  she 

the  fair  price  to  be  paid  for  the  same  by  John  Burdett  survived  her 
Gibbons;  also  that  the  trade  and  other  fixtures  belong-  t^one^sixA^of 
ing  to  William  French  should   be  valued  by  a  valuer  the  profits. 
therein  named,  who  should  fix  a  fair  price  to  be  paid  having  died 

for  the  same  by  John  Burdett  Gibbons;   that  John  and  a  cre- 
ditor's suit 
Burdett  Gibbons  should  purchase  and  take  such  stock  having  been 

in  trade  and  fixtures  at  the  prices  at  which  the  same  |"*^*^"^^  f^^ 

■  ^  the  adminis- 

should  be  so  valued ;  that  the  stock  in  trade  and  fix-  tration  of 
tures  should  be  delivered  to  John  Burdett  Gibbons,  2f'^**thatThe 

with  annuity  to  the 
wife  was  void 
as  against 
creditors  under  the  Act  13  £/u.  c  5,  and  that  it  was  quite  competent  for  the  creditor 
to  impeach  the  annuity  without  seeking  to  set  aside  the  whole  transaction  of  which 
it  was  a  part;  and  there  was  a  provision  in  the  decree  that  it  was  to  be  without  pre- 
judice to  any  claim  of  the  widow  upon  the  estate  of  her  husband  if  there  should 
ultimately  be  a  surplus  after  payment  of  creditors. 
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with  possession  of  the  said  premises,  on  the  day  therein 
mentioned,  and  the  amount  of  the  valuation  of  the 
stock  in  trade  to  be  paid  by  John  Burdett  Gibbons  to 
William  French  on  such  delivery,  and  the  amount  of 
the  valuation  of  the  fixtures  to  be  secured  by  a  bill  of 
exchange  to  be  drawn  by  William  French  and  ac- 
cepted by  Gibbons^  payable  at  twelve  months;  that 
John  Burdett  Gibbons  should  have  liberty  to  pur- 
chase the  book  debts  of  William  French  upon  the 
terms  thereinafter  stipulated ;  that  in  consideration  of 
the  premises  John  Burdett  Gibbons,  his  executors  or 
administrators  should,  during  the  joint  lives  of  them 
John  Burdett  Gibbons  and  William  French,  pay  or 
cause  to  be  paid  to  William  French  an  annuity  of 
such  amount  as  thereinafter  specified,  and  afler  the 
decease  of  William  French,  in  case  he  should  die  be- 
fore John  Burdett  Gibbons,  then  during  the  joint  lives 
of  John  Burdett  Gibbons  and  Augusta  the  then  pre- 
sent wife  of  William  French,  if  she  should  survive 
him,  unto  Augusta  French  an  annuity  of  the  amount 
thereinafter  specified,  unless  such  last-mentioned  an- 
nuity should  under  the  power  thereinafter  contained 
be  released  or  transferred  by  William  French,  it  being 
thereby  expressly  declared  that  during  the  lifetime  of 
William  French  the  right  to  the  annuity  payable 
during  the  joint  lives  of  John  Burdett  Gibbons  and 
Augusta  French,  in  case  she  should  survive  her  said 
husband,  should  be  vested  in  him  in  such  a  manner 
that  he  might  be  enabled  to  release  and  transfer  the 
same  as  effectually  as  if  the  same  were  an  annuity 
payable  in  prsBsenti  to  himself;  such  annuity  to  the 
widow  to  be  for  her  sole  and  separate  use;  that  the 
annuity  so  to  be  paid  to  William  French  during  the 
joint  lives  of  himself  and  John  Burdett  Gibbons,  should 
be  such  yearly  sum  as  should  be  equal  in  amount  to 
one  equal  fourth  part  or  share  of  the  net  profits  of  the 

business 
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business  to  be  carried  on  by  the  said  John  Burdett  Gib-  1855. 
bans  in  and  npon  the  said  premises^  and  the  annuity  so 
to  be  payable  during  the  joint  lives  of  the  said  John 
Burdett  Gibbons  and  Augusta  French  to  the  said 
Augusta  French  to  be  one-sixth  part  or  share  of  the  net 
profits  of  the  said  business ;  that  the  said  John  Burdett 
Gibbons  should  forthwith  effect  two  policies  of  assurance 
on  his  own  life  in  the  name  and  for  the  sole  benefit 
of  the  said  William  French^  his  executors  or  adminis- 
trators, one  for  the  sum  of  2,000/.,  and  the  other  for  the 
sum  of  5,000/.,  and  should  immediately,  on  receipt  of  the 
8aid  policies  from  the  offices  wherein  the  same  should  be 
8o  effected,  deliver  the  same  over  to  the  said  William 
French. 

William  French  died  on  the  3rd  January  1854, 
having  by  will  bequeathed  all  his  estate  and  effects  to 
his  wife  Augusta  French,  and  appointed  her  sole  execu- 
trix. 

The  bill  farther  stated  that  John  Burdett  Gibbons  did 
not  purchase  any  of  the  book  debts  of  William  French^ 
and  that  William  French  never  released  the  annuity 
payable  to  his  wife  Augusta  French  during  the  joint 
lives  of  herself  and  John  Burdett  Gibbons.  The  bill 
alleged  that,  as  against  the  Plaintiff  and  the  other 
creditors  of  William  French,  the  agreement  that  such 
an  annuity  should  be  paid  to  his  wife  was  altogether 
voluntary  and  fraudulent,  and  that  the  said  annuity 
then  formed  part  of  the  assets  of  William  French^  and 
was  applicable  to  the  payment  of  his  debts ;  that  at  the 
date  of  the  agreement*  of  the  19th  August  1852,  and 
for  a  long  time  previously,  William  French  was  wholly 
insolvent;  that  he  had  on  several  occasions  called 
together  his  creditors,  and  had  received  from  them  a 
letter  of  licence,  and  that  he  was  when  he  entered  into 
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1856.        the  said  agreement  under  great  pressure  from  his  cre- 
ditors, and  ill  declining  health. 

The  bill  prayed  for  an  account  of  the  personal  estate 
and  effects  of  William  French,  and  that  it  might  be 
declared  that  the  annuity  by  the  said  agreement  secured 
to  Augusta  French  during  the  joint  lives  of  Augusta 
French  and  John  Burdett  Gibbons  after  the  decease  of 
William  French  was,  as  against  the  creditors  of  William 
French,  voluntary  and  fraudulent,  and  that  Augusta 
French  was  a  trustee  thereof  for  the  benefit  of  such  cre- 
ditors ;  and  for  a  receiver. 

By  one  of  the  exhibits  it  appeared  that  in  the  nego- 
ciation  for  the  sale,  the  annuity  was  granted  for  the 
'^  name  and  goodwill"  of  William  Frenches  business,  to 
be  collaterally  secured  by  policies  of  assurance.  It 
also  appeared  in  the  evidence  that  William  French  was 
in  embarrassed  circumstances  at  the  time  of  the  agree- 
ment, and  it  was  admitted  by  Mrs.  French  that  there 
had  been  several  executions  against  her  husband,  and 
that  he  had  been  compelled  to  pawn  some  of  his  stock 
in  trade. 

The  Vice-Chancellor  was  of  opinion,  first,  that  the 
settlement  of  the  annuity  by  William  French  (notwith- 
standing his  embarrassment)  was  only  a  settlement  of 
a  small  part  of  his  assets,  and  could  not  therefore  be 
considered  fraudulent  as  against  creditors  within  the 
meaning  of  the  Act  13  Elizabeth,  c.  5.  And  secondly, 
that  the  Plaintiff  in  January  1853,  having  assented  to  the 
assignment  of  the  policy  on  the  behalf  of  Gibbons  as  a 
collateral  security  for  part  of  his  debt  due  from  him  to 
French,  such  policy  forming  part  of  the  transaction,  and 
being  connected  with  the  circumstances  under  which 
the  annuity  was  settled,  he  the  Plaintiff  had  assented 

to 
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to  the  transaction,  and  precladed  himself  from  objecting 
to  the  annuity  so  settled. 

From  that  decree  the  Plaintiff  now  appealed  to  the 
Lord  Chancellor. 

Mr.  Bacon,  Mr.  T.  H,  Terrell  and  Mr.  Browne,  for 
the  Plaintiff,  in  support  of  the  appeal. 

The  object  of  the  Act  13  Elizabeth,  c.  6,  being  to 
render  void  all  deeds,  Zee,  made  with  the  '*  intent  to 
delay,  hinder  or  defraud  creditors/'  it  is  manifest  that 
such  portion  of  the  assets  of  William  French  the  debtor 
as  was  attributable  to  the  purchase  of  the  annuity  for 
his  widow  if  she  survived  him  was  abstracted  from  his 
creditors.  In  principle  there  can  be  no  difference  be- 
tween the  transaction  impeached  by  this  bill,  and  the 
purchase  by  tlie  debtor  of  a  contingent  annuity  for  his 
wife ;  in  the  result  the  sum  paid  is  just  so  much  ab- 
stracted from  the  funds  which  belonged  to  the  creditors. 
With  respect  to  acquiescence,  that  cannot  be  imputed 
to  the  Plaintiff,  as  there  is  a  clause  at  the  end  of  the 
deed  reserving  all  the  rights  of  the  creditors.  It  was 
also  said,  that  the  bill  only  seeks  to  set  aside  part  of  the 
deed,  but  although  the  bill  does  not  seek  to  set  aside 
the  whole  agreement  with  the  Defendant  Gibbons,  nor 
indeed  any  part  of  it,  yet  we  are  entitled  to  a  declaration 
that  in  the  events  which  have  happened,  he  may  be  re- 
garded as  a  trustee  to  the  extent  of  the  annuity  for  the 
creditors.  It  is  also  to  be  observed,  that  the  annuity 
which  is  impeached  was  on  a  double  contingency,  and 
the  event  on  which  our  right  has  accrued  might  never 
have  happened. 

They  referred  to  the  following  cases,  Walker  v.  Bur- 
fows  (a),   Townsend  v.  Westacotl  (i),  In  re  Magawley^s 

Trust 

{a)  1  Atk.  93.  (6)  2  Beat.  340. 
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1855.        Trust {a\   Skarf  v.  Soulhyijb),    Strong  v.   Strong  (c), 
Penhall  v.  Elwin  {d),  Goldsmith  v.  Russell  (e). 

Mr.  Swanston  and  Mr.  Dickenson  for  the  Defendant 
the  widow,  iu  support  of  the  Vice-Chancellor's  decree. 

In  order  to  establish  an  equity  to  have  the  benefit  of 
the  statute,  the  Plaintiff  must  show  a  fraudulent  intent; 
he  must  also  show  that  at  the  time  when  the  property 
was  abstracted  it  was  within  the  reach  of  the  creditors, 
but  the  goodwill  of  the  trade  undoubtedly  was  not 
within  the  scope  of  the  statute.  The  Plaintiff  is  clearly 
guilty  of  mala  fides  in  seeking  to  set  aside  any  portion 
of  the  agreement  which  he  has  acted  upon  and  had  the 
benefit  of.  The  cases  relied  on  were  cases  of  fraud.  In 
the  present  case  it  is  admitted  that  the  provisions  of  the 
deed  (which  is  not  in  any  manner  impeached)  were  most 
beneficial  for  the  creditors,  and  the  carrying  on  of  the 
business  in  the  name  of  French  was  one  of  the  stipula- 
tions of  the  agreement  with  Gibbons^  who  would  have  a 
right  either  to  discontinue  the  payment  of  the  annuity  or 
to  restrain  Mrs.  French  from  carrying  on  the  business  in 
her  own  name.  [Lord  Chancellor.  I  cannot  infer 
that  Mrs.  French  would  be  so  restrained,  or  that  her 
husband  would  have  been  restrained.]  They  referred  to 
Cadogan  v. Kennett^f)^  Story ^  Eq.  Jur.  vol.  I,  page  290. 

Without  calling  for  a  reply. 

The  Lord  Chancellor  said — 

With  all  deference  to  the  Vice-Chancellor,  I  think  it 
quite  clear  that,  assuming  what  the  Vice-Chancellor  did 
as  to  the  estate  of  William  French  being  in  embarrass- 
ment, the  case  is  clearly  within  the  statute  of  Elizabeth. 

What 

(fl)  5  Be  G,  if  Sm,  1.  {d)  1  Sm.  Sf  Gif.  258. 

(6)  1  Mac.  4^  G.  364.  (e)  5  De  G.,  Mac,  if  G.  547. 

(c)  18  Beav.  408.  (/)  Cowper,  432. 
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What  was  the  occasion  of  that  statute?  It  began  by  1855. 
reciting  that  **  feoffments,  gifts,  grants,  &c.  had  been  and 
were  devised  and  contrived  of  malice,  fraud,  covin,  col- 
lusion or  guile  to  the  end,  purpose  and  intent  to  delay, 
hinder  or  defraud  creditors  and  others  of  their  just  and 
lawful  actions,"  &c. — What  is  to  be  an  indication  of  a 
person  making  a  settlement  whereby  he  intends  to  delay 
creditors?  A  person  may,  although  indebted  at  the  time, 
withdraw  some  portion  of  his  property,  provided  there 
remains  enough  for  the  satisfaction  of  his  creditors,  but  it 
is  an  act  which  prim&  facie  must  be  made  out.  It  would 
be  absurd  to  suppose  that  a  person  worth  10,000/.  and 
settling  1,000/.,  such  settlement  could  be  impeached ; 
but  if  having  10,000/.,  and  owing  that  amount,  he  settles 
5,000/.,  it  would  be  clearly  a  fraud ;  and  that  state  of 
things  is  not  altered  by  the  debtor  having  a  reversionary 
interest,  which  of  course  is  equally  susceptible  of  value, 
nor  is  the  transaction  affected  by  the  circumstance  of  his 
having  property  abroad  or  debts  due  to  him.  If  the 
effect  is  to  withdraw  any  portion  of  the  property,  so  that 
there  does  not  remain  su6Scient  to  enable  creditors  to 
pay  themselves,  that  is  in  my  opinion  clearly  within  the 
statute. 

I  must  assume  that  at  the  date  of  the  agreement  the 

debtor  was  not  in  a  condition  to  pay  his  creditors  in 

full,  and  if  that  were  so,  any  settlement  which  he  could 

have  made,  the  effect  of  which   would  be  to  prevent 

his  creditors  from  getting  the  benefit  of  what,  but  for 

the  settlement,  they  might  have  got,  would  I  think  be 

a  transaction  clearly  within  the  statute.    What  has  been 

urged  is,  that  this  is  not  a  transaction  which  it  is  desired 

to  set  aside  altogether,  and  therefore  that  as  the  bill 

does  not  impeach  the  sale  to  Mr.  Gibbons,  the  annuity 

which  was  part  of  the  consideration  for  the  purchase 

cannot  be  impeached.     Mr.  Gibbons  had  no  knowledge 

of 
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of  the  state  of  Mr.  FrencKs  affairs,  therefore  the  trans- 
action, as  far  as  he  is  concerned,  ought  not  to  be  im- 
peached. If  the  Vice-Chancellor  assumed  that  part  only 
of  the  transaction  could  not  be  impeached,  I  differ  from 
him.  In  my  opinion  the  transaction  is  to  be  looked  at 
just  as  if  the  sale  to  Mr.  Gibbons  had  been  in  consider- 
ation of  so  much  of  the  purchase  money  to  be  paid  down, 
and  of  an  annuity  which  was  covenanted  to  be  paid  to 
the  wife  of  the  debtor.  I  consider  that  annuity  so  pay- 
able to  the  widow  just  in  the  same  light  as  if  it  was 
taken  and  applied  to  his  own  purposes,  and  abstracted 
from  his  creditors,  and  in  my  opinion  it  amounts  to  a 
voluntary  settlement  in  favour  of  his  wife.  It  formed 
clearly  a  portion  of  the  consideration  which^  instead  of 
keeping  himself  for  the  benefit  of  his  creditors,  he  chose 
to  keep  for  the  benefit  of  his  wife.  The  law  is  clear 
that  such  a  transaction  is  fraudulent  as  against  creditors, 
that  is  to  say,  it  is  an  attempt  to  abstract  from  creditors 
what  they  are  entitled  to  look  to  for  payment  of  their 
debts.  It  appears  to  me  that  the  sale  to  Mr.  Gibbons 
was  valid,  and  that  the  consideration  which  be  paid 
must  be  regarded  as  having  been  in  part  settled  by  the 
debtor  on  his  wife.  It  was  said  that  the  Plaintiff  was 
estopped  from  filing  the  bill  to  impeach  the  annuity, 
because  he  takes  the  benefit  of  another  provision  of  the 
agreement,  but  in  my  opinion  that  has  nothing  to  do 
with  the  question.  The  Plaintiff  remains  a  creditor, 
and  as  such  has  a  right  to  impeach  that  portion  of  the 
consideration  which  has  been  withdrawn  from  the  cre- 
ditors generally.  Differing  as  I  do  from  the  Vice- 
Chancellor  upon  the  law  of  this  case,  I  shall  carefully 
read  through  the  evidence  as  to  the  solvency  of  Mr. 
French  at  the  time  of  the  transaction,  and  afler  all  I 
may  be  of  opinion  that  Mr.  French  was  not  in  the  con- 
dition as  regards  his  estate  to  bring  him  within  the 
purview  of  the  statute. 

The 
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The  Lord  Chancellor.  1856. 

I  have  looked  through  the  affidavits  and  the  answer 
of  Mrs.  Frenchy  and  I  think  it  admits  of  no  doubt  that 
Mr.  French  J  at  the  time  when  he  made  the  assign  men  t, 
was  in  a  state  of  insolvency.  [His  Lordship  here  re- 
ferred to  the  portion  of  Mrs.  French's  answer,  which  at 
the  highest  only  spoke  as  to  her  h'isband  being  able 
to  meet  his  liabilities  if  his  assets  were  collected,  and 
proceeded,]  — but  up  to  that  time  only  a  very  small  por- 
tion of  those  assets  had  been  got  in.  It  was  quite 
clear,  therefore,  that  the  transaction  was  one,  the  effect 
of  which  was,  in  the  language  of  the  statute,  to  delay 
and  binder  his  creditors,  whom  the  consideration  for  the 
annuity  would  have  been  the  ready  means  of  satisfying. 

I  may  observe,  that  in  my  opinion  (though  I  am  not 
aware  of  any  authority  on  the  point),  if  any  time  here- 
after the  assets  of  the  testator  should  be  realized  and 
found  more  than  sufficient  to  meet  all  his  liabilities,  this 
Court  would  find  the  means  of  restoring  the  settlement 
and  giving  Mrs.  French  the  benefit  intended  to  be  con- 
ferred upon  her.  All  that  I  intend  now  to  decide  is, 
that  the  creditors  of  William  French  must  be  satisfied. 
With  respect  to  the  argument  that  Mrs.  French  must 
be  regarded  as  a  purchaser  for  value,  because  she  was 
bound  not  to  carry  on  the  trade  of  the  husband,  I  am 
of  opinion  that  there  is  no  such  obligation.  The  decree 
must,  therefore,  be  varied  by  setting  aside  so  much  of 
the  settlement  as  relates  to  her  annuity,  and  so  much 
of  the  settlement  will  be  declared  void  as  against  the 
creditors  -of  William  French,  without  prejudice  to  any 
question  which  may  hereafler  arise,  if  the  assets  of  Mr. 
French  should  ultimately  turn  out  sufficient  to  pay  all 
bis  creditors  in  full.  I  shall  not  say  that  it  was  volun- 
tary or  fraudulent,  but  simply  void  as  against  the  cre- 
ditors of  William  French, 
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PARKER  V.  CLARKE. 

Dec  14. 
Before  The     JLJARY  ROBINSON,  by  her  will,  dated  the  3rd 

S-L^L^  Oc^ofter  1833,  gave  and  devised  her  freehold  estates 

Cranworth.   in  the  county  of  York  unto  TTiomas  Clarke  and  Jokn 

A  testatrix  de-  WiaJitman,   their  heirs,  executors,  administrators  and 

vised  her  real  .7  »  » 

estates  to  trus-  assigns,  upon  trust,  as  to  the  rents,  issues,  and  profits 
tTthlT rents  *'  thereof  "  for  all  and  every  the  children  now  or  hereafter 
issues  and  pro-  to  be  born  of  my  niece  Mary  Carr,  the  wife  otJohn  CarTf 
all  and  every  ^^  Carr  Lodge,  near  Wakefield,  esquire,  by  her  present  or 
the  children  ^ny  after  taken  husband,  who  shall  be  living  at  my  de- 
ader to  be  born  cease  during  their  respective  natural  lives  in  equal  shares, 
Af'"^  "who  ®^^  ^^^  ^^®  survivors  and  survivor  of  them  during  their, 
■hall  be  living  his  or  her  lives  or  life;  and  I  direct,  that  the  rents  and 
during  their^'  profits  of  the  said  estates  shall  be  retained  by  the  said 
lives,  in  eaual   trustees,  and  invested  so  as  to  accumulate  at  interest  for 

■hares,  and 

for  the  sur-  the  term  of  twenty-one  years  afler  my  decease,  and  that 
vivors  and  sur-  ^f^^  ^j,g  determination  of  that  period,  the  rents  and 

vivor  of  them  •^  ' 

for  life,  &c.,      profits  aflerwards  accruing  shall  be  for  the  equal  benefit 

decease^of  the  ^^  ^^^  ^^'^  children  during  their  lives  and  the  lives  of 
survivor  "  in  the  survivors  and  survivor  of  them ;  and  as  to  the  said 
the  lawful  accumulated  fund  at  the  expiration  of  the  said  terra  of 
issue  male  and  twenty-one  years,  I  direct,  that  the  same  shall  be  laid 

female  of  such       •  . 

of  the  children  out  and  applied  at  such  time  or  times  as  the  said  tnis- 

nowor°here-  *^®®  ^^^^'  *"  ^'^^'^  discretion  think  expedient,  in   the 

after  to  be  purchase  or  purchases  of  any  lands,  tenements  or  here- 

be  living  at  ditaments  in  the  county  of  York,  which  they  my  said 

my  decease,  trustees  may  think  elis^ible,  and  which  I  direct  shall  be 

m  equal  shares  '^  o        ^ 

and  propor-  conveyed 

tions  as  tenants 

in  common  and  not  as  joint  tenants,  and  the  heirs  of  the  body  and  respective  bodiet  of 
all  and  every  the  issue  of  the  said  children,  and  on  the  death  and  failure  of  heirs  of  the 
body  of  any  one  or  more  of  the  issues  of  the  said  children,"  &c.,  in  trust  for  the 
vivors,  &c.  At  the  testatrix's  death  her  niece  had  two  daughters,  one  of  whom 
married  and  had  issue  five  children : — Held,  that  the  daughters  of  tbe  niece  took 
for  life  only,  with  remainder  to  their  issue  as  purchasers. 
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conveyed  to  the  trustees, in  trust,  as  to  the  rents, issues  and  1855. 
profits  thereof  for  the  said  children  of  my  said  niece  during 
their  lives,  and  for  the  survivors  and  survivor  of  them 
during  their,  his  or  her  lives  or  life ;  and  from  and  after 
the  decease  of  the  last  survivor  of  the  said  children,  then 
as  to  all  the  said  hereinbefore  devised  estates,  and  also 
as  to  such  purchased  estates  as  aforesaid,  in  trust  for  all 
and  every  the  lawful  issue  male  and  female  of  such  of 
the  children  of  my  said  niece,  now  or  hereafter  to  be 
bom,  as  shall  be  living  at  my  decease  as  aforesaid,  in 
equal  shares  and  proportions  as  tenants  in  common  and 
not  as  joint  tenants,  and  the  heirs  of  the  body  and  re- 
spective bodies  of  all  and  every  the  issue  of  the  said 
children,  and  on  the  death  and  failure  of  heirs  of  the 
body  of  any  one  or  more  of  the  issue  of  the  said  children, 
as  well  the  original  share  or  shares  of  him,  her  or  them 
so  dying,  and  of  whom  there  shall  be  such  a  failure  of 
heirs  of  the  body  as  aforesaid,  as  also  such  share  or 
shares  as  shall  accrue  to  him,  her  or  them,  or  his,  her 
or  their  issue,  by  virtue  of  this  present  clause,  shall  be 
in  trust  for  the  survivors  and  survivor  and  other  or  others 
of  them,  if  more  than  one,  in  equal  shares  as  tenants  in 
common,  and  not  as  joint  tenants,  and  for  the  heirs  of 
the  body  or  respective  bodies  of  such  surviving  issue, 
and  for  default  of  issue  to  inherit  under  the  preceding 
limitations,  in  trust  for  such  person  or  persons,  for  such 
uses,  trusts,  intents  and  purposes,  and  with,  under  and 
subject  to  such  powers,  provisoes,  declarations  and 
agreements,  as  the  last  survivor  of  the  said  children 
of  my  said  niece,  notwithstanding  coverture,  and  whe- 
ther she  shall  be  sole  or  married  by  any  deed  or  instru- 
ment in  writing  to  be  by  her  signed,  sealed  and  deli- 
vered in  the  presence  of,  and  attested  by  two  or  more 
credible  witnesses,  or  by  her  last  will  and  testament  in 
Writing  or  codicil  thereto,  or  any  writing  purporting  to  be. 
Or  in  the  nature  of  her  last  will  and  testament  or  codicil 

thereto 
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thereto  to  be  by  her  signed  and  published  in  the  presence 
of,  and  to  be  attested  by  three  or  more  credible  wit- 
nesses, shall  direct,  limit  or  appoint,  give  or  devise  the 
same,  and  in  default  of  any  such  limitation,  appointment, 
gift  or  devise,  and  so  far  as  the  same  shall  not  extend, 
I  give  and  devise  the  same  to  my  own  right  heirs  for 
ever.  I  also  direct,  that  after  the  period  hereinbefore 
appointed  for  the  said  rents  and  profits  to  cease  to  ac- 
cumulate, and  until  a  suitable  purchase  or  purchases 
shall  have  been  made,  the  interest  of  the  said  accu- 
mulated fund  shall  be  applied  to  the  same  persons  as 
for  the  time  being  would  by  virtue  of  the  provisions  of 
this  my  will  be  entitled  to  the  rents  and  profits  of  the 
hereditaments  intended  to  be  purchased ;"  and  the  testa- 
trix gave  and  devised  her  copyhold  and  leasehold  estates 
unto  the  same  trustees,  upon  the  same  trusts  as  those 
on  which  the  freehold  estates  were  given,  or  as  near 
thereto  as  the  rules  of  law  would  permit 


The  testatrix  died  on  the  7th  July  1839,  and  at  her 
decease  Mary  Cart  had  two  children  living;  namely, 
Mary  Ann  Parker  and  Maria  H,  Carr,  The  Plaintiffs  in 
the  suit  were  Mary  Ann  Parker,  the  wife  of  the  Plaintiff 
Thomas  G.  Parker,  and  Maria H,  Carr,  and  the  Defend- 
ants were  the  trustees  of  the  will,  and  the  five  infant  chil- 
dren of  Thomas  George  Parker  and  Mary  Ann  Parker, 
A  disentailing  deed  having  been  executed  by  both  the 
female  Plaintiffs,  and  acknowledged  by  the  said  Mary 
Ann  Parker,  the  bill  prayed  a  declaration  that  they,  un- 
der the  will  of  testatrix,  took  joint  estates  in  the  freehold 
and  copyholds  for  life,  with  several  inheritances  in  tail, 
and  for  a  conveyance  of  the  legal  estate  in  the  freeholds, 
and  for  a  declaration,  that  they  were  entitled  as  tenants 
in  tail  of  the  money  accruing  from  the  accumulated 
rents  and  profits,  and  that  they  were  entitled  absolutely 
to  the  leaseholds ;  that  the  trustees  might  be  directed  to 
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accouDt  for  the  accumulations  of  the  rents  and  profits 
of  the  estates,  since  the  testatrix's  decease^  and  to  pay 
the  same  to  the  Plaintiffs  according  to  their  rights  and 
interests  therein  on  their  respectively  executing  disen<- 
tailiog  assurances  thereof. 

When  the  cause  came  on  to  be  heard  before  the  Vice- 
Chancellor  Siuart  on  the  26th  May  1856,  his  Honor 
declared,  that,  according  to  the  true  construction  of  the 
willy  the  Plaintiffs  took  only  estates  for  life  in  the  real 
estates  of  the  testatrix.  The  Plaintiffs  now  appealed  to 
the  Lord  Chancellor. 

Mr.  MalinSy  Mr.  Rudall  and  Mr.  A,  C  Kirkman, 
for  the  Plaintiffs,  in  support  of  the  appeal. 

There  can  be  no  limitation  over  afler  failure  of  heirs  of 
the  body,  and  in  this  will  there  being  no  limitation  over 
until  all  the  issue  of  the  tenant  for  life  is  extinct,  the 
general  intention  must  prevail.  This  is  one  of  those 
cases  in  which  the  words  must  be  construed,  so  as  best 
to  suit  the  intention  of  the  testatrix,  and  in  which, 
therefore,  the  devisees  for  life  must,  by  necessary  impli- 
cation, and  in  order  to  effectuate  the  general  intention 
of  the  testatrix,  be  construed  to  take  estates  tail.  The 
mere  addition  of  words  of  limitation  will  not  convert 
the  previous  word  "  issue"  into  a  word  of  purchase.  The 
leading  authority  upon  which  we  rely  for  this  position  is 
Roe  d.  Dodson  v.  Grew  (a),  where  a  testator  having  de- 
vised unto  his  nephew  G,  for  his  natural  life,  and  after 
his  decease  to  the  use  of  the  male  issue  of  his  body 
lawfully  to  be  begotten,  and  the  heirs  male  of  the  body 
of  such  issue  male,  and  for  want  of  such  male  issue, 
then  over — the  Court  of  Common  Pleas  held  that  G, 
took  an  estate  tail.  The  Lord  Chief  Justice  Wilmot 
observing,  '^  the  intention  certainly  was  to  give  6.  an 
estate  for  life  only;  but  the  intention  also  was,  that  as  long 

as 
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1855.        as  he  had  any  isfiue  male  the  estate  should  not  go  over; 
and  if  we  balance  the  two  intentions  the  weightier  is 
that  all  the  sons  of  G.  should  take  in  succession."     It 
Clarke.      ^j||  jjg  ^^\^  ^j^j^j  \^  ^h^t  case  there  was  no  tenancy  in 

common,  but  it  is  necessarily  to  be  implied.  [Lord 
Chancellor.  The  Judges  in  that  case  appear  to  me  to 
have  assumed  that  the  issue  were  all  to  take  in  succes- 
sion, but  I  cannot  understand  on  what  ground.]  In 
the  case  of  Denn  d.  Webb  v.  Puckey(a)  there  was  a 
devise  to  the  testator's  grandson  for  life,  without  im- 
peachment of  waste,  and  after  bis  decease  to  the  issue 
male  of  his  body  lawfully  begotten,  and  to  the  heirs  and 
assigns  of  such  issue  male  for  ever,  and  in  default  of  such 
issue  male,  then  over ;  and  there  the  Court  held,  that  in 
order  to  eflectuate  the  general  intention  of  the  testator, 
the  grandson  took  an  estate  tail,  because  the  male  de- 
scendants of  his  grandson  should  take  the  estate,  and 
that  the  gift  over  was  not  to  take  effect  until  all  such 
male  descendants  were  extinct.  On  the  same  principle 
in  the  case  of  Frank  v.  Stovin(b)  a  devise  to  A.  for  life, 
and  after  his  decease  to  the  use  of  the  issue  male  of  the 
body  of  A  lawfully  begotten  and  to  be  begotten,  and 
their  heirs,  and  in  default  of  such  fssue  over, — Lord 
Ellenborongh  held  that  A.  took  an  estate  tail.  The  cases 
of  King  v.  Burckell  (c),  Hodgson  v.  Merest  (rf),  Ihller  v. 
At(wood{e),  were  all  decided  upon  the  authority  of  Roe 
d.  Dodson  v.  Grew(f).  The  only  distinction,  if  dis- 
tinction it  can  be  called,  between  the  authorities  cited 
and  the  present  case  is,  that  in  this  will  there  is  a  decla- 
ration that  the  children  shall  take  as  tenants  in  com- 
mon ;  but  that  constitutes  no  real  difference,  and  similar 
words  were  rejected  in  Jesson  v.  Wright (g),  [The  Lord 
Chancellor  referred  to  Doe  d.  Candler  v.  Smith  {h)J] 

We 

(a)  5  r.  R.  299.  (e)  15  Q    B.  929. 
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We  submit  that  the  word  ''  issue"  here  must  be  con- 
strued as  heirs  of  the  body,  Harrison  v.  Harrison  (a)  ; 
and,  therefore,  that  in  this  case  the  superadded  words       '"^7 
"  heirs   of  the  body   of  such  issue"  are  superfluous,      Clarke. 
Shaw  V.  Weigh  (Jji). 

They  relied  upon  the  observation  of  IVood,  V.  C,  in 
Woodhouse  v.  Herrich(c\  as  to  the  word  "  issue"  being 
flexible ;  and  they  referred  to  Doe  d.  Bosnall  v.  Har- 
wy  (rf),  Tate  v.  Clarhe(e)y  Doe  d.  Athinson  v.  Feather- 
stone  (f),  Doe  d.  Earl  of  Lindsey  v.  Colyear{g). 

Without  calling  upon  the  Respondents, 

The  Lord  Chancellor  said : — I  think  it  is  clear 

that  the  daughters  of  the  testatrix's  niece,  who  are  first 

takers,  were  to  take  an  estate  for  life  only.     I  quite 

agree  with  the  general  rule  which  has  been  advanced 

on  the  argument,  that  ^hen  the  gifl  is  to  one  for  life, 

and  after  his  death  to  the  issue  of  his  body  and  the 

heirs  of  such  issue  for  ever ;  there,  by  the  addition  of 

words  of  limitation,  the  testator  is  only  using  words 

which  are  idle  and  which  shall  not  prevail  to  convert 

the  previous  word  "  issue"  into  a  word  of  purchase. 

But,  at  the  same  time,  the  Court  will  always  consider 

whether  the   superadded  words  as   used   can   bear   a 

sensible  operation  in  controlling  the  preceding  liraita-  , 

tions.     In  my  opinion  the  cases  which  have  been  cited 

have  no  application.     In  the  case  of  Roe  d.  Dodson  v. 

Grew{h),  which  is  generally  referred  to  as  a  leading 

authority,  and  governing  all  the  others  of  its  class,  there 

was  a  devise  to  one  for  life,  with  remainder  to  the  use 

of  the  male  issue  of  his  body  and  the  heirs  male  of  the 

body  of  such  issue  male,  and  for  want  of  such  male  issue 

over;  and  the  question  was,  whether  the  first  taker  took 

an 
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an  estate  for  life  or  in  tail.  Whether  I  shonld  have 
arrived  at  the  same  conclusion  as  the  Chief  Justice 
Wilmotf  with  respect  to  the,  what  he  called  weightier, 
intention,  that  the  estate  was  not  to  go  over  until  failure 
of  the  issue  male  of  the  first  taker,  I  do  not  say ;  but  the 
word  'Mssue,"  being  a  word  of  flexible  meaning,  and 
being  used  promiscuously  with  the  word  "  heirs'*  in  the 
Statute  De  Donis,  prima  facie  the  meaning  of  the  word 
may  be  explained  by  the  context;  and  that  afforded  a 
simple  and  obvious  ground  for  holding  that  the  word 
''  issue"  was  to  be  construed  as  a  word  of  limitation. 
Here  however  the  devise  is  in  trust  for  the  benefit  of  the 
children  of  the  testatrix's  niece  who  should  be  living  at 
her  decease,  during  their  lives  in  equal  shares,  and  for 
the  survivors  and  survivor  of  them  for  life,  and  after  the 
decease  of  the  survivor  in  trust  for  all  the  lawful  issue, 
male  and  female,  of  such  children  of  her  niece  as  should 
be  living  at  her  decease,  in  equal  shares  as  tenants  in 
common,  and  not  as  joint  tenants,  and  the  heirs  of  the 
body  and  the  respective  bodies  of  all  and  every  the  issue 
of  the  said  children ;  and  on  the  death  and  failure  of 
heirs  of  the  body  of  any  one  or  more  of  the  issue  of  the 
said  children,  in  trust  for  the  survivors,  &c.  It  is  im- 
possible to  doubt  as  to  the  meaning  of  the  testatrix.  It 
was  said  that,  in  the  present  case,  the  devise  being  to  the 
issue  of  the  children  as  tenants  in  common,  constituted 
no  difference  between  it  and  the  cases  cited,  and  that 
in  those  cases  it  must  be  inferred  that  there  were  similar 
provisions ;  but,  in  my  opinion,  there  is  no  foundation 
for  that  argument,  which  begs  the  whole  question. 


His  Lordship  intimated  his  opinion  that,  under  the 
limitation  to  the  lawful  issue  of  the  children  of  the 
testatrix's  niece,  the  children  were  to  take  per  capita. 
The  appeal  was  accordingly  dismissed ;  but,  by  arrange- 
ment, the  costs  were  ordered  to  come  out  of  the  fund 
directed  to  be  accumulated. 
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ATTORNEY-GENERAL  v.  STEPHENS.  Nov.  24,  26. 

i>ef.3,5,6,21. 

npHIS    was   an   appeal   by   the    Defendant   Stephen    Before  The 

Lyne  Stephens  from  a  decree  of  Vice-Chancellor    ^^^^  ^J^J^ 

Wood.     The  information   was  filed  at  the  relation  of  Cranworth. 

Alfred  JS.  Dryden  and  John  Fisher,  churchwardens,  ^^®"*,    , 

J  ^  ^  ^  tenant  of  land 

and  for  life  or  for 
years  or  at 
will  has  lands  of  bis  own  adjoining  to  that  which  he  so  holds  as  tenant,  it  is  his  duty 
to  keep  the  boundaries  between  them  clear  and  distinct,  so  that  at  the  expiration  of 
the  tenancy  tlie  reversioner  or  remainderman  may  be  able  without  difficulty  to  resume 
possession  of  what  belongs  to  him,  and  if  the  person  having  such  partial  interest 
neglects  this  duty,  and  suffers  the  boundaries  to  be  confused  so  that  the  reversioner  or 
remainderman  cannot  tell  to  what  lands  he  is  entitled,  this  Court  will  eive  relief  by 
compelling  the  persons  who  have  occasioned  the  difficulty,  to  make  good  out  of  what 
may  be  considered  to  lie  in  the  nature  of  a  common  fund,  that  portion  of  it  which 
belongs  to  another,  but  in  order  to  obtain  this  relief  it  must  be  shown  that  the  tenant 
is  in  possession  of  the  specific  land  originally  demised. 

An  information  on  behalf  of  the  poor  of  a  parish,  stated  an  agreement  dated  in  1634, 

by  the  then  Earl  of  Portland^  which  recited,  that  there  lay  in  his  park  at  K.,  divers 

parcels  of  land  which  contained  about  six  and  a  half  acres,  and  belonged  to  the  poor 

of  the  parish,  for  which  lands,  lying  dispersed  in  his  grounds,   being  theretofore 

ordained  for  good  and  charitable  uses,  the  Earl  was  desirous  to  give  a  full  yearly  rent 

and  satisfaction,  and  thereby  promised  and  agreed  to  pay  to  the  churchwardens  and 

overseers  of  the  parish  for  the  time  being  yearly  the  sum  of  6/.,  and  the  Earl  thereby 

promised  and  agreed  to  make  such  further  assurance  thereof  as  by  counsel  should  be 

advised,  and  to  set  out  sufficient  land  of  a  better  value  for  performance  thereof,  which 

he  would  either  tie  for  the  payment  of  the  yearly  rent,  or  otherwise  assure  and  convey 

to  such  person  and  persons  and  their  heirs  as  by  the  vestry  of  the  parish  should  be 

nominated  to  be  feonees  in  trust  for  Uie  same.     No  conveyance  was  snown  to  be  made 

in  pursuance  of  this  agreement ;  but  it  was  in  evidence,  that  the  park  of  the  Earl, 

including  the  six  and  a  half  acres,  originally  consisted  of  550  acres,  of  which  the 

Defendant  was  in  possession  of  thirty-one,  his  predecessors  in  the  estate  haying,  since 

1786,  covenanted  to  indemnify  the  purchasers  of  the  other  portions  of  the  park  from 

the  payment  of  the  annual  rent  of  6/,  which,  in  all  the  conveyances  since  1786, 

was  described  as  an  annual  rent-charge  paid  to  the  parish,  but  which  in  the  parish 

books  was  expressed  to  have  been  received  for  rent  of  parish  land;  in  the  year  1849 

tlie  Defendant's  ancestor  had  accepted  a  receipt  for  the  6/.  as  for  *'  rent  for  parish 

land  :'* — Held^  that  in  order  to  make  the  payment  operate  as  an  estoppel  so  as  to  prevent 

the  Defendant  disputing  the  fact  that  the  six  and  a  half  acres  formed  part  of  his  estate, 

it  was  essential  to  make  out  that  the  payments  had  been  from  time  to  time  made  by 

him  and  his  predecessors  as  for  rent  for  land  of  which  he  and  they  were  tenants,  and 

therefore  having  regard  to  the  only  evidence  adduced  by  the  Relators,  namely,  the 

entries  in  the  parish  books,  the  Defendant  was  not  estopped  from  denying  that  he  was 

possessed  of  the  six  and  a  half  acres  of  land  originally  demised  by  the  parish  to  the  Earl. 

Although  the  title-deeds  of  a  person  seised  of  land  are  not  in  general  admissible 

in  evidence  against  third  persons  to  prove  the  truth  of  the  facts  therein  asserted,  yet, 

where,  as  in  the  present  case,  they  are  offered  to  show,  not  that  a  certain  sum  was  dse 
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and  William  C,  Hulme  and  James  J.  Dean,  overseera 
of  the  parish  of  Putney.  The  information  stated,  that 
in  and  previously  to  the  year  1634  certain  parcels  of 
land  in  the  hamlet  of  Roehampton,  in  the  parish  of 
Putney,  in  the  county  of  Surrey,  and  containing  by 
estimation  six  and  a  half  acres,  and  the  inheritance 
thereof  in  fee  simple,  had  been  duly  conveyed,  limited 
and  assured  upon  certain  uses  and  trusts  for  the  benefit 
of  the  church  and  the  poor  of  the  parish  o{  Putney  ;  and 
under  such  uses  and  trusts  the  churchwardens  and  ovei^ 
seers  of  the  parish  were,  in  and  previously  to  the  year 
1634,  entitled  to  receive,  and  were  actually  in  the  receipt 
of,  the  rents  and  profits  of  the  said  parcels  of  land  and 
hereditaments;  that  in  and  previously  to  September 
1634,  the  said  lands  and  hereditaments  were  in  the 
possession  of  the  then  Earl  of  Portland,  as  tenant  at 
will  to  the  said  churchwardens  and  overseers,  and  were, 
together  with  other  lands  belonging  to  himself,  inclosed 
by  the  Earl  before  the  date  of  the  agreement  thereinafter 
mentioned ;  and  that  it  was  in  the  said  month  of  Sep- 
tember agreed  between  the  churchwardens  and  overseers 
and  the  Earl,  that  from  thenceforth  the  Earl  should 
continue  to  occupy  the  said  lands  and  hereditaments  as 
tenant  from  year  to  year  to  the  churchwardens  and 
overseers,  at  the  yearly  rent  or  sum  of  six  pounds,  and 
that  a  memorandum  of  such  agreement  was  then  re- 
duced into  writing,  and  was  signed  and  sealed  by  the 
Earl  and  dated  the  Ist  of  September  1634,  and  was  so 

far 


and  piud  for  a  rent-charge,  and  not  for  rent  of  land  in  the  occupation  of  those  who 
made  the  payment,  but  to  show  what  the  intention  in  making  that  pajrment  probably 
was,  and  what  they  supposed  their  rights  and  liabilities  to  be,  the  deeds  are  clearly 
admissible. 

Where,  as  in  this  case,  a  person  makes  a  payment  expressly  or  impliedly  on  account 
of  something  else  than  the  rent  of  land  of  which  he  is  tenant,  such  a  payment  is  not 
a  payment  of  rent  within  the  48th  section  of  the  Act  3  &  4  WtU.  4,  c.  27,  and  under 
such  drcumatances  a  defence  founded  on  that  statute  is  a  complete  bar. 


CASES  IN  CHANCERY. 


113 


far  as  material  as  follows : — "  Whereas  there  lyeth  w**" 

my  new  park  and  several  grounds  at  Rovghhampton  divers 

parcels  of  land  wch  doe  contain  by  estimation  6  acres  and 

half  bee  they  more  or  lesse  and  doe  belong  to  the  church 

and  poore  of  ye  pish  o{ Putney  in  ye  county  of  Surrey  for 

wch  lands  lying  dispersed  w^^'°  my  said  grounds  being 

heretofore  ordayned  for  good  and  charitable  uses  I  am 

desirous  and  willing  to  give  a  full  and  valuable  yearly 

rent  and  satisfaction  and  doe  promise  and  agree  to  pay 

unto  ye  churchwardens  and  overseers  for  the  poore  of 

ye  said  parishe  for  ye  tyme  being  yearly  ye  sum  of  6 

pounds  the  same  to  bee  paid  at  ye  feast  of  St.  Michael 

the  Archangel  and  ye  annunciation  of  ye  blessed  Virgin 

Mary  henceforth  by  even  and  equall  portions  yearly. 

And  I   doe  further  promise  and  agree  to  make  such 

further  assurance  hereof  as  by  councell  learned  shall  be 

advised  and  to  sett  out  sufficient  land  of  a  better  value 

for  performance  thereof  wch  1  shall  either  tye  for  ye 

payment  of  ye  said  yearly  rent  or  otherwise  assure  and 

convey  to  such  pson  and  psons  and  their  heires  as  shall 

l^e  by  the  vestrymen  of  the  said  parish  or  the  greater 

part  of  them  nominated  to  bee  feoffees  in  trust  for  the 

^ame.     In  witness  whereof  I  have  hereunto  sett  my 

Isand  and  seal  the   1st  day  of  September  in  the  11th 

eare  of  the  reign  of  our  most  gracious  Sovaigne  Lord 

ing  Charles,     Portland.^' 


1856. 

Attornet- 
Gbnebal 

V. 
STBPBBHf. 


The  information  then  set  out  a  description  of  the 
arcels  of  land  and  hereditaments,  as  the  same  existed 
t  the  time  when  they  were  inclosed  by  the  Earl  of 
J^ortlandp  from  the  minute-book  of  the  parish  of  Putney 
^r  the  year  1636,  and  stated  that  at  the  time  of  the 
tnaking  of  the  agreement  of  the  1st  September  1634, 
Bod  of  the  minute  in  the  parish  book,  the  parcels  of 
land  were  lying  dispersed  among  other  lands  then  be- 
longing to  the  Earl,  but  were  plainly  marked  out  by 
Vol.  VI.  I  D.M.G.    certain 
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certain  boundaiy  marks,  and  were  well  known  and 
capable  of  being  identified  with  the  description  in  the 
minute  book,  and  were,  from  the  date  of  the  agreement 
until  the  year  1641,  held  and  occupied  by  the  £arl  of 
Portland,  together  with  the  other  lands  and  here- 
ditaments ;  and  that  during  all  the  aforesaid  time  the 
yearly  rent  of  6/.  was  duly  paid  by  the  Earl  to  the 
churchwardens  and  overseers  for  his  occupation  of  the 
lands,  and  that  entries  of  the  payment  of  the  annual 
rent  were,  from  time  to  time,  duly  made  in  the  books 
of  account  of  the  parish ;  that  the  lands,  among  which 
the  parcels  of  land  mentioned  in  the  agreement  were  so 
lying  dispersed  and  intermixed  as  aforesaid,  were,  up 
to  a  recent  date,  commonly  called  or  known  as  the  Roe-' 
hampton  estate;  that  in  the  year  1641,  the  Roehampton. 
estate  came  into  the  possession  of  one  Sir  Thomas 
Dawes,  who  occupied  the  same  till  the  year  1651,  and 
that  during  the  whole  period  of  such  occupation  the 
parcels  of  land  and  hereditaments  were  held  by  Sir 
Thomas  Dawes,  together  with  the  other  parts  of  the 
estate,  as  tenant  from  year  to  year  to  the  churchwardens 
and  overseers  at  the  aforesaid  yearly  rent  of  6L,  and 
that  such  rent  was,  during  the  whole  period  of  such 
occupation,  duly  paid  by  him  to  the  churchwardens  and 
overseers  ;  that  in  the  year  1651  the  Roehampton  estate 

came  into  the  possession  of  one While,  who  held. 

the  same  till  1655,  when  the  same  came  into  the  pos- 
session of  the  Countess  of  Devon,  who  held  the  same 
until  1675,  when  it  came  into  the  possession  of  the  Earl 
of  Devon,  who  held  the  same  until  the  year  1685. 


The  information  then  traced  the  successive  occupiers 
of  the  property  down  to  the  year  1829,  when  the  same 
came  into  the  possession  of  Bennet  Gosling,  who  held 
it  until  the  year  1842.  The  information  alleged  that, 
during  all  the  aforesaid  periods  the  parcels  of  land  men* 
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tioned  in  the  agreement  of  the  1st  of  September  1634 
were  held  by  the  several  successive  occupiers  of  the 
Roehamplon  estate  respectively,  as  tenants  from  year 
to  year  to  the  churchwardens  and  overseers  of  the 
parish  of  Putney^  and  that  during  all  the  aforesaid 
periods  the  yearly  rent  of  6^  per  annum  was  duly  paid 
by  the  several  successive  occupiers  of  the  Roehampton 
estate  to  the  churchwardens  and  overseers. 


1865. 

Attorney- 
General 

V. 

Stephens. 


The  information  then  stated,  that  in  the  year  1842 
the  Roehampton  estate  was  purchased  by  Charles  Lyne 
Stephens  of  the  said  Rennet  Gosling,  and  that  he  entered 
into  the  actual  occupation  and  possession  thereof,  and 
remained  in  sach  occupation  and  possession  from  the 
year  1842  until  his  death  in  1861,  when  the  Roehampton 
estate  and  the  fee  simple  and  inheritance  thereof  de- 
scended upon  and  became  vested  in   the   Defendant, 
Stephen  Lyne  Stephens,  who  was  the  only  son  and  heir- 
at-law  of  Charles  Lyne  Stephens;  and  that  from  the 
date  of  the  purchase  of  the  Roehampton  estate  until 
his  death  in  the  year  1861,  Charles  Lyne  Stephens  had 
cx:cupied  the  parcels  of  land  mentioned  in  the  agreement 
of  the   1st  of  September  1634,  as  tenant  from  year  to 
Jfear  to  the  churchwardens  and  overseers  of  the  parish 
of  Putney,  and  that  from  the  date  of  the  purchase  of 
"fche  Roehampton  estate,  up  to  the  time  of  his  death, 
^Jharles  Lyne  Stephens  had  duly  paid  to  the  church- 
"^ardens  and   overseers  of  the  parish  of  Putney  the 
mnnal  rent  of  6/.  per  annum,  in  respect  of  his  occupa- 
jon  of  the  said  parcels  of  land ;  that  from  the  time  of 
^he  death  of  Charles  Lyne  Stephens,  in  the  year  1851, 
*^hen  the  Defendant  became  so  as  aforesaid  entitled  to 
t^he  Roehampton  estate,  down  to  the  25tli  of  March  1863, 
'the  Defendant  had  been  in  possession  and  actual  occu- 
pation of  the  said  parcels  of  lands  and  hereditaments 
comprised  in  the  agreement  of  the  1st  September  1634, 
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as  tenaDt  From  year  to  year  to  the  churchwardens  and 
overseers  of  the  parish  of  Putney,  and  had  regularly 
paid  to  the  churchwardens  and  overseers  the  annual 
rent  of  6/.  per  annum,  in  respect  of  his  occupation  of 
the  said  parcels  of  land ;  and  that  entries  of  the  pay- 
ment of  the  said  annual  rent  by  the  different  tenants 
of  the  said  parcels  of  land  and  hereditaments  during 
the  whole  period  which  had  elapsed  from  the  date  of 
the  agreement  of  the  1st  September  1634  to  the  i^6th 
March  1853  had,  from  time  to  time,  been  duly  made 
in  the  books  of  account  of  the  parish  of  Putney,  and 
that  all  the  books  were  still  in  existence. 


The  information  then  stated,  that  the  parcels  of 
land  had,  from  various  causes,  greatly  increased  in 
value,  and  that  the  yearly  rent  of  6/.  was  now  a  very 
inadequate  rent  for  the  same,  and  that  in  1851  it  was 
resolved  by  the  churchwardens  and  overseers  of  the 
parish  of  Putney,  that  an  application  should  be  made 
to  the  Defendant  to  pay  a  higher  rent  than  6/.  for 
his  occupation  of  the  said  parcels  of  land  and  pre- 
mises, or  else  to  quit  and  deliver  up  possession  of  the 
same,  and  that  it  was  also  resolved  that  an  application 
should  in  the  first  instance  be  made  to  the  Defendant 
to  allow  the  churchwardens  and  overseers  to  enter  upon 
the  Roehampton  estate,  for  the  purpose  of  ascertain- 
ing whether  the  boundary  marks  distinguishing  the 
said  parcels  of  land  from  the  residue  of  the  said  Roe^ 
hampton  estate  were  in  good  repair,  and  capable  of 
being  easily  distinguished. 


The  information  then  stated,  that  in  pursuance  of  the 
resolutions,  a  letter  was,  on  the  19th  May  1851,  written 
and  sent  to  the  Defendant  by  Evan  Hare,  the  vestry 
clerk  of  the  parish  of  Putney,  and  the  solicitor  for  and 
on  behalf  of  the  said  churchwardens   and   overseers, 

which 
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which  letter,  so  far  as  was  material,  was  as  follows : —        1866. 
"  Sir,  As  vestry  clerk  of  this  parish,  will  you  do  me       ^^^^v^ 
the  favour  to  fix  a  time  that  I   may  do  myself  the      General 
pleasure  of  waiting  upon  you  respecting  the  six  and  ^' 

a  half  acres  of  land  inclosed  within  your  estate,  and 
belonging  to  this  parish,  and  occupied  by  your  late 
father,  at  the  yearly  rent  of  61,  I  dare  say  you  would 
not  object  to  the  parish  officers  placing  boundary  marks 
to  distinguish  the  parish  land  from  your  own,  or  probably 
you  or  your  late  father  have  done  this,  if  so,  it  would  be 
unnecessary." 

In   answer  to   that  letter,   and   on   the    17th  June 
1851,  the  Defendant   wrote  and   sent  to  Evan  Hare 
the  following   letter  : — "  Sir, — Since   my  return   from 
Brighton^  I    have   been    much   occupied   by   pressing 
business  in  town,  which  has  interfered  with  my  giving 
you  so  early  an  answer  as  I  had  wished,  and  indeed  as 
I  had  promised ;  but  I  was  on  the  point  of  writing  to 
you  to-day  when  I  received  your  note.     I  have  made 
some  inquiries  as  to  the  subject  of  your  letter  of  the 
19th  of  May,  and  from  all  I  have  been  able  to  learn,  it 
appears  to  me,  that  there  is  no  person  now  living  who 
can  point  out  the  exact  spot  upon  my  estate  where  the 
six  and  a  half  acres  of  land,  if  it  be  that  quantity,  are 
situated,  and  I  should  therefore  object  to  any  portion 
of  the  estate  being  marked.     I  believe  that  the  fact  of 
an  annual  payment  of  6/.  being  due  from  the  estate  to 
the  parish  of  Putney  is  recited  in  the  deeds.     I  know 
that  my  father  paid  that  rent,  as  did  Mr.  Gosling  before 
him,  and  I  have  no  intention  of  disputing  that  claim. 
I  will  willingly  pay  the  61.  annually ;  but   I  object  to 
any  of  the  ground  being  marked,  under  the  circum- 
stances of  the  case. — I  am,  Sir, — Your  obedient  ser- 
vant,—S.  Lyne  Stephens.^ 
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On  the  18th  June  1851  Evan  Hare  wrote  and  sent 
to  the  Defendant  another  letter,  which,  so  far  as  was 
material,  was  as  follows : — '^  Sir, — Allow  me  to  acknow- 
ledge the  receipt  of  your  favour  of  the  1 7th.  I  regret  to 
give  you  so  much  trouble  in  this  matter;  but  it  does 
appear  to  the  parish  officers  unfair  that  you  should 
refuse  them  the  privilege  of  marking  their  own  land,  for 
the  reasons  stated  in  your  letter.  I  think  you  must 
admit  that  land,  in  its  position,  is  much  underlet  at  1/. 
per  acre ;  may  I  beg  you  to  consider  whether  you  will 
not  increase  the  rent  to  a  fair  amount.  I  shall  be  happy 
to  lay  before  the  officers  any  proposition  you  may  make; 
they  are  only  trustees,  and  it  is  their  duty  to  get  the  best 
rental  possible  for  all  their  charitable  estates." 


On  the  19th  June  1851  the  Defendant  wrote  and  sent 
to  Evan  Hare  the  following  letter: — "Sir, — I  beg  to 
acknowledge  the  receipt  of  your  letter  of  yesterday. 
I  am  sorry  that  the  parish  officers  consider  my  refusal 
unfair ;  but  I  cannot  see  it  in  that  light.  Where  are 
the  six  acres  which  they  call '  their  own ;'  and  how  can 
they  mark  what  they  cannot  distinctly  point  out?  With 
regard  to  an  increase  of  rent  that  is  another  question. 
My  relation  to  the  parish  is  neither  that  of  a  leaseholder 
nor  of  a  tenant  at  will,  and  any  increase  of  rent  that  I 
should  submit  to  would  entail  upon  the  estate  a  per- 
manent charge,  which  I  must  object  to  on  principle  ;  I 
have,  therefore,  no  proposition  to  make  to  the  parish 
officers,  being  quite  content  with  my  position  in  the 
matter;  if  they  are  not  so  with  theirs,  1  beg  to  observe 
it  is  not  one  of  my  making,  nor  of  my  late  father's,  but 
rather  the  fault  of  their  predecessors,  and  that  1  cannot 
undertake  to  repair  it  for  them.  As  you  mention  that 
they  act  as  trustees  for  charitable  estates,  permit  me  to 
say,  in  conclusion,  that  I  shall  always  be  ready  to  con- 
tribute to  the  support  of  the  charitable  institutions  of 

Putney. — 


CASES  IN  CHANCERY. 


Ud 


Prntney.-^l  remain^  Sir,  ever  your  obedient  8erTBQt> 
8.  Lyne  Stephens'* 

On  the  29th  of  September  1851  Evan  Hare^  on  be*- 
balf  of  the  churchwardens  and  overseers  of  the  parish  of 
Putney,  wrote  to  the  Defendant  the  following  letter,  en^ 
closing  a  regular  notice  to  quit  the  said  parcels  of  land 
and  premises  :  ^*  Sir, — ^The  parish  officers  are  not  at  all 
satisfied  with  the  rent  you  pay  for  the  six  and  a  half 
acres  of  parish  land  in  your  occupation,  as  yearly  tenant* 
I  am  instructed  to  send  you  the  inclosed  notice  to  quit; 
I  do  hope  that  you  will  see  the  necessity  of  coming  to 
an  arrangement  without  delay  either  to  give  up  the  land 
or  to  pay  a  fair  rent  for  it,  and  I  assure  you  that  my 
clients  will  be  pleased  at  meeting  you  in  an  honorable 
and  fair  way,  if  you  are  desirous  of  proposing  any  terms/' 


1^65. 


Attorn  Et- 
Obneral 

9ntmM§k 


The  information  then  stated  that  the  notice  to  quit 
expired  on  the  25th  March  1853,  when  the  church* 
wardens  and  overseers  of  the  parish  of  Putney  became 
entitled  to  the  possession  of  the  parcels  of  land,  and  that 
they  had  made  repeated  applications  to  the  Defendant 
to  deliver  up  possession  to  them  and  to  allow  them 
to  enter  upon  the  Roehampton  estate  for  the  purpose 
of  ascertaining  and  defining  it  by  metes  and  bounds ; 
but  that  the  Defendant  refused  to  do  so.  The  informa* 
tion  alleged  that  the  Defendant  pretended  that  the  par* 
eels  of  land  never  were  at  any  time  divided  or  distin-( 
gaished,  or  capable  of  being  divided  or  distinguished 
from  the  surrounding  lands,  and  that  there  never  were 
any  metes  or  boundaries  by  which  the  parcels  of  land 
could  be  distinguished ;  whereas  the  information  charged 
the  contrary  of  such  pretences  to  be  true,  and  that  the 
parcels  of  land  were  originally>  and  when  the  same  were 
first  let,  clearly  and  plainly  defined  and  distinguished 
by  meles  and  bounds,  and  that  the  persons  who  had 

been 
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been  in  possession  of  the  parcels  of  land  and  heredita- 
ments as  snch  tenants  from  year  to  year  as  aforesaid, 
and  in  particular  that  the  Defendant  and  his  father  had, 
from  time  to  time  and  by  degrees,  removed,  destroyed 
and  obliterated,  or  caused  to  be  removed,  destroyed  and 
obliterated,  the  metes  and  bounds,  and  had  so  con- 
founded the  boundaries  thereof  that  it  had  thereby  be- 
come impossible  for  the  churchwardens  and  overseers  of 
the  parish  of  Putney  to  distinguish  the  parcels  of  land, 
and  the  churchwardens  and  overseers  were,  therefore, 
unable  to  recover  possession  of  the  parcels  of  land  by 
any  proceedings  at  law. 


The  information  prayed  a  declaration  that  the  parcels 
of  land,  containing  in  the  whole  six  and  a  half  acres, 
and  lying  intermixed  with  the  Roehampton  estate,  were 
subject  to  a  charitable  trust  for  the  benefit  of  the  church 
and  the  poor  of  the  parish  of  Putney^  and  that  the  De- 
fendant might  be  decreed  to  deliver  up  possession  of 
the  same,  and  for  a  commission  to  inquire  and  set  forth 
what  were  the  parcels  of  land  and  hereditaments  now 
in  the  possession  of  the  Defendant,  subject  to  the  afore- 
said trusts  for  the  benefit  of  the  church  and  poor  of  the 
parish,  and,  if  necessary,  that  the  parcels  of  land  and 
hereditaments  might  be  conveyed  to  the  churchwardens 
and  overseers  of  the  parish  and  their  successors  for  the 
church  and  the  poor  of  the  parish  \  and  that,  in  case  it 
should  be  found  impossible  to  define  and  set  forth  the 
parcels  of  land  and  hereditaments,  then  for  an  inquiry 
as  to  their  value  and  for  a  commission  to  set  out  such 
part  of  the  lands  and  hereditaments  belonging  to  the 
Defendant  and  situate  at  Roehampton^  and  being  part 
of  that  estate,  as  should  be  of  equal  value  with  the 
parcels  of  land  and  hereditaments  so  comprised  in  the 
agreement  of  the  1st  September  1634,  and  that  the  lands 
and  hereditaments,  when  so  set  forth,  might  be  duly 
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conveyed  to  the  churchwardens  and  overseers  and  their 
successors,  upon  trust  for  the  church  and  the  poor  of 
the  parish  of  Putney  ;  and  for  an  account  of  all  the 
rents  and  profits  of  the  land  received  by  the  Defendant 
since  the  25th  of  March  1853,  and  that  an  occupation 
rent  might  be  fixed  on  such  parts  of  the  same  as  had 
been  in  his  possession,  and  that  he  might  be  decreed  to 
pay  to  the  churchwardens  and  overseers  what  should  be 
found  to  be  due  upon  taking  such  an  account,  and  for  a 
receiver. 


1855. 
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General 
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The  Defendant,  by  his  answer,  stated  and  it  was  in 
evidence,  that  the  estate  of  the  Earl  of  Portland  was  of 
much  greater  extent  than  that  portion  of  it  in  the  oc- 
cupation of  the  Defendant,  and  that  it  extended  on  the 
side  of  the  Defendant's  land  up  to  Richmond  park  wall, 
which  was  beyond  the  Defendant's  boundary ;  that,  in 
the  year  1779,  part  of  the  estate  which  originally  be- 
longed to  the  Earl  of  Portland  was  conveyed  to  a 
purchaser,  and  that  it  was  agreed  that  the  purchaser  of 
such  parts  should  be  indemnified  by  the  vendor  against 
the  rent  of  6/.,  which  was  secured  to  be  paid  out  of  the 
messuage  and  thirty  acres  of  land  in  the  possession  of 
the  Defendant ;  that  in  all  the  deeds  of  conveyHnce  from 
the  year  1786  down  to  that  of  1843  the  property  at 
Uoehampton  then  in  the  Defendant's  occupation  was 
described  as  being  subject  (inter  alia)  to  an  annual  rent- 
charge  of  6/.  in  exoneration  of  the  rest  of  the  JRoehamp- 
ton  estate.  The  Defendant  also  insisted  that  he  was  a 
purchaser  for  value  without  notice. 


The  relators  failed  to  establish  any  case  of  removal  or 
destruction  of  the  boundaries  of  the  six  and  a  half  acres 
by  the  Defendant  or  his  father.  They  produced,  how- 
ever, from  among  the  parish  muniments  the  account 
books  of  the  parish  for  a  long  series  of  years  and  the 

original 
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original  agreement  with  the  Eail  of  Portland,  An 
erasure  appeared  to  have  been  made  in  the  agreement, 
and  the  words  ''  six  pounds*'  were  written  over  it.  The 
parish  books  contained  every  year  an  entry  of  the  receipt 
of  61,  sometimes  expressed  to  be  for  "  rent  of  parish 
land/'  sometimes  for  *'  rent"  only.  The  entries  were 
not  signed,  but  the  books  appeared  to  have  been  audited 
from  time  to  time. 

Three  receipts  were  also  pioduced,one  dated  in  1849, 
which  was  given  to  the  Defendant's  father  when  in  pos- 
session of  the  land  and  which  was  expressed  to  be  ''  for 
rent  of  parish  land ;"  the  other  two  were  of  later  date 
and  were  given  to  the  Defendant  after  the  parish  had 
determined  to  raise  the  question,  and  the  last  of  these 
expressed  that  the  land  was ''  held  of  the  churchwardens 
from  year  to  year." 

The  case  came  on  to  be  heard  before  the  Vice-Chan- 
cellor  Woody  on  the  26ih  July  1855(a),  when  his  Honor 
held  that  the  entries  in  the  parish  books  were  good  evi<^ 
dence  of  the  receipt  by  the  parish  of  6Z.  yearly  for  rent  of 
parish  land,  and  that  the  receipt  of  1849,  produced  from 
the  Defendant's  custody,  estopped  him  from  disputing 
the  title  6f  the  parish  to  the  specific  land  alleged  by  the 
information  to  be  in  his  possession,  and  that  under  the 
circumstances  of  the  case  there  was  a  duty  imposed 
upon  the  Defendant  and  his  predecessors  in  the  estate  to 
have  kept  such  lands  distinct.  By  the  decree  it  was 
declared,  that  the  several  parcels  of  land  mentioned  in 
the  memorandum  of  agreement  of  the  1st  of  September 
1635,  signed  by  the  Earl  of  Portland,  and  therein 
stated  to  contain  by  estimation  six  and  a  half  acres  and 
to  be  lying  within  the  new  park  and  several  grounds  of 
the  Earl  of  Portland,  at  Roehampton,  were  subject  to  a 
charitable  trust  for  the  benefit  of  the  church  and  the 

poor 
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poor  of  tlie  parish  of  Putney  ;  and  it  was  also  declared, 
that  the  lands  comprised  in  the  memorandum  of  agree- 
ment were  the  same  as  those  in  respect  of  which  the 
Defendant  and  his  father  paid  the  rent  of  6/.  a  year 
for  rent  of  parish  land.  A  commission  was  directed  to 
issae  to  inquire  which  were  the  parcels  of  land  then  in 
the  possession  of  the  Defendant  and  lying  intermixed 
with  his  lands  at  Moehampton,  which  were  subject  to 
the  trust  as  being  the  parcels  mentioned  in  the  agree- 
ment, and  the  Commissioners  were  to  set  out  the  same 
by  metes  and  bounds  accordingly.  And  if  by  reason 
of  the  confusion  of  boundaries  or  other  circumstances 
the  Commissioners  should  not  be  able  to  distinguish 
within  the  lands  held  by  the  Defendant  the  particular 
parcels  of  land  subject  to  the  trust,  or  any  one  or  more 
of  them,  then  they  were  to  set  out  such  quantity  of  the 
lands  then  in  possession  of  the  Defendant  at  i2oe- 
hampton  as  might  be  of  equal  value  with  the  charity 
lands,  or  so  much  thereof  as  could  not  be  distinguished 
or  ascertained* 


1855. 

Attorn  ET- 

GsNERAfc 

V, 
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From  that  decree  the  Defendant  now  appealed  to  the 
Lord  Chancellor. 


Mr.  Rolt^  Mr.  James  and  Mr.  Selwyn^  for  the  in- 
formation in  support  of  the  decree  of  the  Vice-Chan- 
cellor. 

The  Defendant  in  the  present  case  cannot  be  in  a 
better  position  than  the  heir  of  the  Earl  of  Portland^ 
who  was  confessedly  only  a  tenant,  and,  as  such,  he 
ought  to  have  preserved  the  boundaries;  but,  having 
permitted  them  to  be  confused  so  that  they  cannot  be 
distinguished  and  specifically  restored,  he  is  bound  to 
substitute  land  of  equal  value,  or  the  value  of  such  land 
must  be  ascertained  by  a  commission,  as  ordered  by  the 
decree  of  the  Vice-Chancellor,  The  AUorney- General  v. 

Fullerton 
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Fullerton(a).  They  relied  upon  the  cases  of  T%e  At^ 
torney-  General  v.  Pilgrim  (&),  and  The  Attorney^ General 
V.  Pembroke  Hall(c),  A ttorney^ General  v.  Hall{d),  to 
show  that  even  where  there  had  been  a  grant  of  long 
leases  virtually  amounting  to  a  sale,  such  leases  were 
not  binding  on  the  Attorney-General.  On  the  admis- 
sibility of  the  entries  in  the  parish  books  relating  to  the 
receipts  they  referred  to  Doe  d.  Patteshall  v.  Tur- 
ford{e),  Doe  d.  Webber  v.  Lord  George  Tht/nne{f\ 
Short  V.  Lee{g)y  Poole  v.  Dicas^h),  The  Mayor  of 
Exeter  v.  Warren  (i),  and  Phillips  on  Evidence^  Vol.  1, 
pp.  316—318,  Ed.  9. 

The  Solicitor-Generaly  Mr.  Cairns  and  Mr.  Hob- 
house,  for  the  Defendant  in  support  of  the  appeal. 

The  equity  asserted  by  the  information  is  that  there 
has  been  a  confusion  of  boundaries,  and  that  the  De- 
fendant is  in  possession  of  the  identical  lands  originally 
demised,  but  there  is  a  complete  failure  of  any  proof 
that  the  parish  have  a  legal  right  to  any  lands  in  the 
possession  of  the  Defendant,  a  state  of  circumstances 
which  must  exist  to  justify  such  an  information ;  T^e 
Duke  of  Leeds  v.  Tlie  Earl  of  Strafford{k),  Godfrey 
V.  Littel{l)f  Grierson  v.  Eyre{m),  Speer  v.  Crawler  (n). 
Miller  v.  Warmington  (o).  The  only  foundation  for  the 
equity  asserted  by  the  bill  is  the  memorandum  of 
agreement  signed  by  the  Earl  of  Portland  on  the  Ist 
of  September  1635;  but  that  is  even  according  to  the 
Vice-Chancel  lor  an  ambiguous  instrument,  and  would 
rather  convey  the   impression  that  the   Earl   had   an 

intention 


(a)  2  F.  4-  B.  263. 

(b)  12  Beav.  57. 

(c)  2S.SrS.  441. 

(d)  16  Beav.  388. 
ie)  3  B.  4  Ad.  890. 
(/)  10  Etut,  206. 
(g)  2  J.  *  IT.  464. 


(A)  1  Bing.  N.  C.  649. 
(f)  5  Q.  B.  773. 
(k)  4  Ves.  180. 
(/)  2  K.  4  3f.  630. 
Im)  9  res.  345. 
(/i)  2  MfT.  417. 
(o)  \  J.^  W.  484. 
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intention  of  acquiring,  if  he  could,  the  ownership  of 
the  lands  himself,  on  condition  of  paying  a  fee  farm 
rent,  to  be  charged  on  other  property  of  greater  value. 
We  submit,  therefore,  that  not  only  is  the  agreement 
consistent  with  our  contention,  but  that  the  entries  in 
the  parish  books,  so  far  as  they  profess  to  be  receipts 
for  rent,  are  also  consistent,  but  in  so  far  as  they  pro- 
fess to  be  for  ''parish  land"  tliey  are  clearly  inadmis- 
sible.    They  are  not  signed,  and  clearly  do  not  warrant 
the  assumption  which  the  Vice-Chancellor  has  made, 
and  the  doctrine  as  to  deeds  more  than  thirty  years  old 
proving  themselves  is  inapplicable  to  mere   writings 
not  under  seal.     The  Plaintiffs  have  relied  upon  the 
case  of  The  Attorney- General  v.  Pilgrim(a)y  to  show 
that  this  Court  will  not  after  the  lapse  of  any  length  of 
time  sanction  an  alienation  of  charity  property,  but  that 
case  falls  very  far  short  of  supporting  the  Plaintiffs' 
▼iew,  for  Lord  Langdah  there  says  that  *'  there  may 
be  circumstances  which  would  fully  justify  the  aliena- 
tion of  charity  property;"  and  it   is  to  be  observed, 
that  in  that  case  the  bill  was  expressly  filed  for  the 
purpose  of  setting  aside  the  lease  as  an  improvident  one, 
whereas  in  the  present  information  there  is  not  only  no 
allegation  of  any  improvidence  on  the  part  of  the  parish 
in  the  year  1634,  nor,  consequently,  does  the  information 
seek  to  impeach  the  agreement  on  that  ground ;  but  there 
is  abundant  evidence  to  show  that  it  was  originally  an  ad- 
vantageous arrangement  for  the  parish ;  under  such  cir- 
cumstances the  Court  will  presume  either  an  act  of  parlia- 
tneotor  a  grant  coexistent  with  the  uninterrupted  enjoy- 
Dient  of  the  land;  Stafford  v.  LleweUyn{b),  Eldridge 
V.  Knott  (c).   The  Mayor  of   Kingston-vpon-Hull  v. 
Borner{d),  Lopez  v.  Andrew,  reported  in  a  note  to  Rowe 
V.  Brenton(e),  Roe  d.  Johnson  v.  Ireland(f),  Chambers 

V.  Rernasconi 

(a)  12  Beav.  57.  («/)  Cowp.  102. 

(6)  Skhmgr,  77.  («)  3  Man,  ^  Ry.  329. 

(f)  Cowp.  214.  (/)  11  Eaitf  280. 
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V.  Bema80(mi(a),  Mayor  of  Exeter  v.  Warren (b)-  Bat 
further,  we  rely  on  the  fact  that  the  charity  have  had 
the  benefit  for  upwards  of  200  years  of  an  exorbitant 
rent.  Upon  this  head,  as  well  as  on  the  ground  that  the 
information  does  not  seek  to  impeach  the  original  trans- 
action, the  observations  of  Sir  William  Orant,  in  the  case 
o(  Attorney- General  v.  Warrenic),  are  most  important; 
he  there  says,  "  Length  of  time,  though  not  a  bar,  is  cer- 
tainly an  obstacle  in  the  way  of  setting  aside  a  contract 
made  near  a  hundred  and  fifty  years  ago,  and  acted  upon 
ever  since  till  the  filincr  of  this  information.  It  creates 
a  difficulty  in  ascertaining  all  the  circumstances  under 
which  the  agreement  was  made,  and  a  strong  case  is 
required  to  justify  the  interposition  of  equity  after  such 
a  lapse  of  time,  at  the  instance  of  one  of  the  parties 
who  may  have  enjoyed  all  the  benefit  of  the  contract  for 
perhaps  the  whole  or  a  great  part  of  the  interval,  and 
who  never  could  have  been  compelled  at  the  instance  of 
the  other  party  to  relinquish  it  when,  from  an  alteration 
in  the  relative  value  of  money,  the  agreement  has  become 
disadvantageous  to  him.  It  is  additionally  diflScult  in 
such  a  case  partially  to  set  aside  the  contract,  leaving 
the  charity  still  to  enjoy  all  the  benefits  of  the  other 
part  of  the  transaction ;  and  yet  the  information  neither 
seeks  nor  is  properly  framed,  nor  has  the  necessary 
parties,  for  a  complete  rescission  of  the  whole  agreement 
and  a  restitution  of  both  parties  to  their  original  rights 
as  they  stood  antecedent  to  the  formation  of  it."  The 
mere  fact  that  by  an  alteration  of  circumstances,  which 
clearly  was  not  in  the  contemplation  of  either  the 
trustees  for  a  charity,  or  the  lessee,  the  lands  once 
leased  have  become  more  valuable,  will  not  affect  the 
lease ;  and  it  may  happen  that  the  purpose  of  the  charity 
may  be  best  sustained  and  promoted  by  alienating  the 

specific 

(a)  1  Cr.  4-  J.  457.  (6)  5  Q   B.  773. 

(c)  2  SwofUt.  291 ;  see  p.  305. 
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specific  propeKy;  Attcmey-'General  v.  Hungerford (a), 
Tie  A  tiamey' General  v.  The  South  Sea  Company  (b)^ 
With  respect  to  that  part  of  the  decree  which  directs  a 
coiQiiUBsion  to  issue  to  inquire  what  are  the  parcels  of 
land  now  in  the  possession  of  the  Defendant  subject  to 
the  trusts,  and,  if  the  Commissioners  should  be  unable 
to  distinguish  the  particular  parcels,  to  set  out  such  a 
quantity  of  the  Defendant's  land  as  may  be  of  equal 
value, — it  is  obviously  the  most  preposterous  direction, 
involving  in  effect  an  inquiry  by  the  Commissioners  as 
to  the  value  of  an  unknown  quantity,  by  reference  ta 
another  quantity  which  ex  concessis  is  also  unknown ; 
because  there  is  in  truth  no  evidence  as  to  what  were 
the  metes  and   bounds  of  the  particular  lands,  there 
being  only  the  fact  that  the  Earl  of  Portland  was  in 
1634  possessed  of  a  whole  park  of  360  acres,  and  that 
the  six  and  a  half  acres  included  in  that  belonged  to  the 
parish  of  Putney;  and  the  Vice-Chancellor's  own  con- 
clusion is,  '^  that  no  portion,  or  only  a  small  portion,  of 
the  parish  land"  was  held  by  the  Defendant(c).     But 
assuming  for  a  moment  that  the  particular  six  and  a 
half  acres  are  in  the  possession  of  the  Defendant,  and  that 
the  Plaintiffs  could  succeed  without  seeking  to  impeach 
the  original  agreement,  still  we  contend  that  they  are 
'tot  entitled  to  the  relief  sought  against  the  Defendant, 
t>ecause  all  the  other  part-owners  of  the  original  park 
3*^  not  before  the  Court.     With  respect  to  the  receipts 
^y  the  Defendant  and  his  father  the  Vice-Chancellor 
^^id  he  could  not  conceive  a  stronger  admission  than  a 
'^^ceipt,  a  document  which  is  the  discharge  of  the  person 
^Ho  takes  it,  as  evidence  of  the  character  he  made 
^■^e  payment  for  which  it  is  given  :  and  then  relied  upon 
^«^«  case   of  ffitchings  v.    Thompson  {d)  as   affording 

grounds 
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ib)  4  Beav.  453;  see  p.  458. 


(c)  1  X.  4-  J.  745. 
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grounds  for  presuming  a  tenancy,  and  that  after  such 
acknowledgment  the  Defendant  would  be  estopped  from 
denying  the  right  of  the  landlord.  But  we  submit  that 
no  such  inference  necessarily  follows;  though  assuming 
that  it  does,  still  the  Plaintiffs  must  show  how  the 
parish  has  been  damnified.  [The  Lord  Chanckllor 
intimated  his  opinion  that  it  would  be  a  question  for  the 
jury.]  The  Defendant  is  a  purchaser  for  value  without 
notice,  and  there  is  no  evidence  whatever  by  which  he 
can  be  affected  with  constructive  notice;  Ware  v. 
Lord  Egremont{a)y  Jones  v.  Smith  (b),  Attomey^Oe' 
neral  v.  Wilkins{c)\  but  the  Vice-Chancellor  has  dis- 
regarded that  defence  by  drawing  an  unwarrantable 
conclusion  from  the  receipts  taken  by  the  Defendant 
and  his  predecessors  in  the  estate  for  the  payment  of 
6/.  a  year,  observing  that  the  first  question  of  a  pur- 
chaser would  be  '^  Let  me  see  the  last  receipt'  of  the 
rent-charge,  and  if  the  purchaser  had  seen  any  one  of 
these  receipts,  he  would  have  discovered  that  it  was  not 
a  rent-charge,  but  a  rent  of  parish  land,"  and  that  such 
would  be  evidence  of  a  tenancy.  But  where^  as  in  the 
present  case,  there  is  a  fee  farm  rent,  there  is  no  object 
in  asking  for  the  production  of  the  last  receipt,  which  is 
only  called  for  in  case  of  leaseholds,  to  show  that  if  any 
covenants  have  been  broken,  the  breach  has  been  re- 
leased. The  letter  of  the  19th  May  1851,  addressed  by 
order  of  the  churchwardens  to  the  Defendant,  asking  him 
to  deliver  up  possession  of  the  land,  and  also  to  allow 
them  to  enter  upon  the  land  for  the  purpose  of  ascer- 
taining and  defining  the  boundaries,  was  concocted  with 
the  view  of  entrapping  the  Defendant  into  an  admission. 

They  also  referred  to  the  abstract  of  returns  of  cha- 
ritable donations,  1786,  1788,  to  show  that  there  was  a 
gift,  under  the  head  "  land"  of  Ql,  a  year  rent-charge  to 

the 

(a)  4  Be  G.,  Mac.  tf  G.  460.  {b)  1  Hare,  43. 

(c)  17  Beav.  285. 
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-xanknown  whether  such  gift  was  by  will  or  deed  ;  and  ^^^^^^^^^ 

-^hey  relied  upon  the  Statute  of  Limitations.  General 


Mr.  Roll,  in  reply. 

The  authority  of  Speer  v.  Crawler  (a)  and  the  other 

cited  to  prove  that  the  information  in  circum- 

tHDces  hke  the  present  should  show  a  legal  title,  also 

itablish  that  it  was  the  duty  of  the  tenant  to  preserve 

tlie  boundaries ;  and  if  it  can  be  proved,  as  is  manifest, 

both  from  the  original  agreement  of  1634,  and  also  from 

the  entries  in  the  parish  books  ever  since,  that  the  lands 

have  been  uniformly  described  as  parish  lands,  the  whole 

of  the  Defendant's  argument  fails.     It  was  said  that 

there  is  no  evidence  that  the  particular  six  and  a  half 

^res  are  now  in  the  possession  of  the  Defendant,  but 

the  inference  from  the  payment  of  rent  is  irresistible 

that  they  do  constitute  part  of  the  lands  now  held  by 

him.   With  respect  to  the  entries  in  the  parish  books, 

•nd  the  language  of  the  receipts,  it  is  to  be  observed, 

that  such  entries  were  all  so  many  additional  particulars 

on  account  of  which  the  money  is  alleged  to  have  been 

Reived,  and  are,  therefore,  so  many  additional  charges 

on  the  person  making  the  entries,  and  their  value  there- 

^^  enhanced,  Barry  v.  Bebbington  (b).    This  is  very 

different  from  the  cases  cited  in  the  note  to  Price  v. 

^  Earl  of  Torrington  (c),  which  establish  that  col- 

'weral  matter  appearing  on  an  entry  is  inadmissible; 

fhHonEvid.  Vol.  1,  pp.  293  et  seq.  Ed.  9.    The  letter 

of  the  19th  May  1851 ,  so  far  from  being  a  trap  was  a  clear 

**8ertion  of  a  right  on  the  part  of  the  parish  authorities, 

&nd  the  answer  to  it  by  the  Defendant  amounted  to  an 

i^i&ission  of  all  that  the  information  seeks  to  establish, 

because 

(«)  2  Mer,  410.  (c)  1   Smith* t  Leading  Comcs, 

W  4  r.  R,  614.  235,  Ed.  4. 

Vol,  VI.  K  D.M.O. 
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because  it  affords  ample  proof,  if  proof  were  wanting,  of 
the  necessity  for  filing  the  present  information,  namely, 
that  the  boundaries  are  confused.  The  Defendant  also 
relied  on  the  defence  of  being  a  purchaser  for  value  with- 
out notice,  but  the  parish  not  being  parties  to  the  par- 
chase  deed  under  which  the  Defendant  holds,  cannot  be 
affected  by  it,  to  say  nothing  of  the  receipts  whereby  the 
Defendant  must  have  had  notice  that  part  of  the  land 
purchased  belonged  to  the  parish.  As  to  the  evidence 
which  was  attempted  to  be  used  from  the  Report  of  the 
Charitable  Commissioners,  that  is  clearly  inadmissible; 
they  could  only  have  procured  any  information  from  the 
parish  books.  It  is  not  controverted  that  there  are  au- 
thorities for  holding  that  a  grant  or  an  act  of  par- 
liament may,  under  certain  circumstances,  be  presumed ; 
but  in  the  present  case  such  presumption  is  rebutted  by 
the  fact  of  the  continuous  payment  of  and  receipts  for 
rent  in  respect  of  parish  land,  which  is  entirely  incon- 
sistent with  any  grant  or  act  of  parliament;  Weld  v. 
Hornby  (a) ;  Phil  on  Evid.  Vol.  1,  p.  347,  Ed.  9.  [  The 
Lord  Chancellor.  It  could  hardly  be  presumed  that 
the  Earl  of  Portland  would  have  taken  in  six  and  a 
half  acres  of  land  into  his  park,  with  the  continuing 
liability  of  their  being  taken  away  at  any  time.]  It  was 
said  that  the  information  was  framed  in  error,  because  it 
did  not  seek  to  impeach  the  alienation,  but  the  obvious 
answer  is  that  there  never  was  any  alienation.  The 
Statute  of  Limitations  has  no  application  where,  as  in  the 
present  case,  the  tenancy  is  established  by  the  payment 
of  rent  and  acceptance  of  receipts. 


Dec.  31.  The  Lord  Chancellor. 

This  was  an  information  filed  by  the  Attorney-Ge- 
neral at  the  relation  of  the  churchwardens  and  overseers 

of 
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of  the  parish  of  Putnet/,  against  Mr.  Steplien  Lyne 
Stephens^  who  is  the  owner  in  fee  simple  of  a  house 
and  grounds  at  Hoehampton,  a  hamlet  of  the  parish  of 
Putney.  Its  object  is  to  recover  from  the  Defendant 
«ix  and  a  half  acres  of  land  alleged  to  be  or  to  have 
been  held  by  him  as  tenant  of  the  parish -at  a  yearly  rent 
of  6t,  the  tenancy  having  been  duly  terminated  by  a 
Botice  to  quit,  served  on  the  29th  of  September  1851. 
The  case  made  by  the  information  is  as  follows  :  — 

Among  the  parish  documents  and  muniments  of  title 

there  exists  an  old  paper  purporting  to  be  under  the 

hand  and  seal  of  the  Earl  of  Portland^  but  not  in  fact 

sealed  though  it  bears  the  signature  "  JPor^/anrf."     It 

is     coated  the  1st  of  September,  in  the  eleventh  year  of 

the   reign  of  King  Charles  the  First,  i.e.  the  1st  of  Sep- 

te9nier  1635,  erroneously  represented  in  the  information 

as    1634,  and  it  is  in  these  words — [His  Lordship  here 

J^^^d  the  agreement  {ante,  p.  1 13),  and  proceeded.]     In 

^"^   parish  book  of  the  following  year    1636   is  a  de- 

^Hption  or  terrier  of  the  lands  so  taken,  or  alleged  to 

"^ve  been  taken,  by  the  Earl  into  his  park,  and  this 

^^iTier  is  signed  by  fifteen  persons,  probably  parishioners, 

^deluding  Richard  Avery,  who  is  called  clerk,  and  who, 

therefore,  was  most  likely  the  incumbent  of  the  parish. 

On  behalf  of  the  parish  officers,  the  relators  in  this 

111  formation,  it  is  contended,  that  in  and  prior  to  1634 

^^^  six  and  a  half  acres  of  land  so  taken  by  the  Earl 

^^  J^ortland  into  his  park  were  vested  in  some  trustee 

^^  trustees  for  the  parish  in  trust  for  the  church  or  the 

P^^or  or  both,  and  that  under  the  agreement  of  the  Ist 

^^tember  1635  the  Earl  of  Portland  became  tenant  of 

^^ese  lands  to  the  parish,  either  at  will  or  from  year  to 

y^r,  at  a  yearly  rent  of  6/.;  that  ever  since  1635  this 

^oancy  has  been  recognized  by  all  succeeding  owners 

^^  the  park,  including  the  Defendant's  late  father,  who 

K  2  purchased 
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purchased  it  in  1842  or  1843,  and  the  Defendant  himself, 
who  succeeded  to  it  on  the  death  of  his  father  in  1851* 

The  relators  make  out  their  title  thus : — ^They  state 
who  were  the  successive  owners  of  the  property  of  the 
Earl  of  Portland  from  the  year  1634  to  the  present  time, 
and  then  they  show  from  the  parish  books,  which  are  per* 
feet  from  that  date,  that  in  every  year,  or  almost  every 
year,  the  successive  churchwardens  and  overseers  charged 
themselves  with  the  receipt  of  this  annual  rent  of  6/.  In 
the  two  years  immediately  following  the  agreement  with 
the  Earl  of  Portland,  the  entry  in  the  parish  books 
expressly  states  the  6/.  to  have  been  received  from  the 
Earl  of  Portland  for  a  year's  rent  for  six  acres  of  land 
taken  into  his  new  park.  From  that  time  onwards,  the 
receipt  of  the  6/.  is  variously  described,  sometimes  as 
for  land  in  the  park,  sometimes  as  for  rent  of  church 
land,  sometimes  as  rent  of  parish  land,  and  often  merely 
as  rent.  But  however  described,  the  relators  contend 
it  is  obviously  the  same  payment  for  the  same  land ; 
andy  as  it  was  always  regularly  made  by  the  persons 
who  were  the  successive  owners  of  the  property  for- 
merly held  by  the  Earl  of  Portland,  the  inference,  it 
is  argued,  is  irresistible,  that  the  tenancy  originally 
created  in  1634  or  1635  was  continued  during  all  the 
successive  ownerships  till  it  became  vested  in  the  De- 
fendant's father,  and,  on  his  death,  in  the  Defendant 
himself.  Acting  on  this  principle,  the  relators,  at 
Michaelmas  1851,  gave  notice  to  the  Defendant  to  quit 
the  six  and  a  half  acres  of  land  in  question,  at  Lady 
Day  1852.  And  so  at  that  time,  if  they  are  right  in 
their  contention  that  a  tenancy  from  year  to  year  has 
all  along  been  subsisting,  they  certainly  became  entitled 
to  resume  possession,  and  they,  or  rather  the  trustee  in 
whom  the  fee  is  vested,  or  if,  as  is  probable,  no  such 
trustee  could  be  found,  then  a  trustee  to  be  appointed 
by  this  Court,  might  maintain  an  ejectment.     But  in 
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order  to  enable  them  effectually  to  sustain  such  an  action, 
it  is  essential  that  they  should  know  where  the  six  and 
a  half  acres  are  situate,  what  were  the  lands  demised. 
The  information  alleges  that  this  has  been  rendered 
impossible,  by  reason  of  the  wrongful  acts  of  the  De- 
fendant and  his  father,  and  the  other  persons  who  have 
from  time  to  time  been  in  possession  of  the  land  in 
question ;  for  that  instead  of  preserving,  as  it  was  their 
duty  to  do,  the  metes  and  bounds  of  the  demised  parcels 
of  land,  so  that  those  parcels  might  at  all  times  be 
readily  distinguished  from  the  lands  with  which  they 
lie  intermixed,  the  boundaries  have  been  from  time  to 
time  by  the  successive  owners  of  the  adjoining  lands 
gradually  obliterated  or  removed,  so  that  it  is  impossible 
for  the  parish  now  to  recover,  by  any  proceedings  at 
law,  possession  of  the  specific  parcels  of  land  demised. 

The  information  therefore  prays  the  assistance  of  this 
Court,  asking  for  a  commission  to  inquire  what  are  the 
lands  in  the  possession  of  the  Defendant  subject  to  the 
above-mentioned  trusts  for  the  benefit  of  the  church 
and  poor  of  the  parish  of  Putney^  i.  e.  what  part  of 
the  lands  in  possession  of  the  Defendant  constitute 
the  six  and  a  half  acres  of  land  originally  demised  to 
the  Earl  of  Portland^  or,  if  it  be  impossible  to  ascertain 
thisy  then  that  a  commission  may  issue  to  set  out  such 
part  of  the  Defendant's  land  at  Roehampton  as  shall 
be  of  equal  value  with  the  six  and  a  half  acres  ori- 
ginally demised,  and  that  the  same  may  be  conveyed 
to  or  in  trust  for  the  parish. 

The  relief  thus  asked   is   founded    on    misconduct 
analogous  to  a  breach  of  trust  on  the  part  of  the  De- 
fendant, or  those  to  whom  he  has  succeeded.    Where 
a  tenant  of  land  for  life  or  for  years  or  at  will  has 
land  of  his  own  adjoining  to  that  which  he'  so  holds 
as  tenant,  it  is  his  duty  to  keep  the  boundaries  be- 
tween them  clear  and  distinct,  so  that,  at  the  expira- 
tion 
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tion  of  the  teDancy,  the  reversioner  or  remainderman 
may  be  able  without  difficulty  to  resume  possession  of 
what  belongs  to  him ;  and  if  the  person  having  such 
partial  interest  neglects  this  duty,  and  suffers  the  boun- 
daries to  be  confused,  so  that  the  reversioner  or  re- 
mainderman cannot  tell  to  what  land  he  is  entitled,  this 
Court  will  give  relief,  by  compelling  the  person  who  has 
occasioned  the  difficulty  to  make  good,  out  of  what 
may  be  considered  to  be  in  the  nature  of  a  commoD 
fund,  that  portion  of  it  which  belongs  to  another.  The 
party  guilty  of  the  neglect  has  land,  a  portion  of  which, 
ex  concessis,  belongs  to  another.  He  has,  by  his  neglect 
of  duty,  made  it  impossible  to  ascertain  the  particulars 
of  which  that  portion  consists,  and  this  Court  then 
steps  in  and  compels  him  to  make  good  an  equivalent, 
as  near  as  may  be,  out  of  that  which  clearly  includes 
what,  but  for  his  default,  might  have  been  taken  from 
him  by  legal  proceedings.  This  relief  is  given  not 
only  against  the  party  guilty  of  the  neglect,  but  also 
against  all  those  who  claim  under  him,  either  as  vo- 
lunteers or  as  purchasers  with  notice. 


It  is  on  the  doctrine  which  I  have  thus  stated,  that  the 
relief  asked  for  in  this  information  rests ;  and  the  question 
to  be  considered  is,  whether  the  facts  necessary  to  sustain 
a  title  to  this  relief  are  made  out  in  proof.  I  think  they 
are  not.  I  will  for  the  present  assume  that  the  relators 
are  right  in  saying  that  the  document  of  1635  created  a 
tenancy  from  year  to  year  in  the  Earl  of  Portland,  and 
that  they  have  satisfactorily  shown  the  subsistence  of 
that  tenancy  up  to  Lady  Day  1852,  when  it  terminated, 
and  the  right  of  the  parish  to  resume  possession  accrued. 
This,  if  the  lands  which  had  been  demised  had  re- 
mained capable  of  being  distinguished,  might  have  en<« 
abled  the  parish  or  their  trustee  to  have  maintained  an 
ejectment;  but  in  order  to  induce  the  Court  to  give  the 
relief  sought  by  this  information,  it  is  incumbent  on  the 
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relators  to  show  that  the  Defendant  is  in  possession 
of  the  land  included  in  the  original  demise,  i.  e.  that  the 
six  and  a  half  acres  form  part  of  his  Roehampton  estate. 

If  the  owner  in  fee  simple  of  an  estate  consisting 
of  Blachacre  and  Whiteacre  were  to  take  a  lease 
of  land  lying  interspersed  in  BlackacrCj  and  were  im- 
properly to  confuse  the  boundaries  between  those  lands 
and  his  own,  and  afterwards  Blackacre  and  Whiteacre 
should  pass  into  the  hands  of  distinct  purchasers,  if,  at 
the  termination  of  the  lease,  it  should  have  become  im- 
possible to  distinguish  the  interspersed  lands,  there  cer- 
tainly would  be  no  equity  against  the  owner  of  White^ 
acre  to  compel  him  to  provide  an  equivalent  out  of  his 
estate. 

It  is  necessary,  therefore,  to  see  whether  the  relators 

bave  shown  the   Defendant   to  be,  according  to  the 

allegation  of  their  information,  in  possession  of  the  six 

and  a  half  acres.    The  information  states  that  which, 

if  proved,  would  certainly  establish  the  fact  beyond  all 

doubt.     For  it  states,  that  these  pieces  of  land  were 

originally  mixed  up  with  the  lands  of  the  Earl  of  Port-- 

land  called  the  Roehampton  estate,  of  which  in  fact  they 

/brmed  a  part,  and  that  that  estate,  i.e.  the  whole  of  it, 

passed  through  the  hands  of  various  successive  owners, 

a.11  of  whom,  above  twenty  in  number,  are  named  in  the 

information,  until  eventually  in  1842  it  was  purchased 

by  the  Defendant's  father,  and  on  his  death  passed  to 

^lie  Defendant  his  son.     If  this  allegation  had  been  es- 

ti^blished, — if  it  had  been  shown  that  the  Roehampton 

Estate,  i.e.  the  whole  of  it,  had  become  the  property  of 

t-lie  Defendant,  inasmuch  as  that  estate  comprised  the 

lands  in  question,  the  relators  would  have  established 

tlieir  point,  but  this  they  have  not  proved.     On  the 

c^ontrary,  it  is  certain  that  the  Defendant  possesses  only 

^  small   part  of  that  which   formed   the  Roehampton 

estate  at  the  time  when  the  six  and  a  half  acres  of  land 

were 
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were  taken  into  the  park ;  and  therefore,  though  it  it 
possible  that  his  property  may  include  that  land,  it  is 
certainly  also  possible,  and  much  more  probable,  that  it 
does  not. 

An  attempt  is  indeed  made  by  the  evidence  of  Mr. 
George  Potion  Dyke,  and  of  a  man  named  SimSf  to 
connect  a  portion  of  the  Defendant's  land  with  the 
description  in  the  old  terrier,  but  that  attempt  wholly 
fails ;  and  I  think  it  must  certainly  be  taken  that  there 
is  no  direct  proof  showing  any  part  of  the  parish  land 
to  be  included  in  the  Defendant's  estate.  This,  indeed, 
was  not  controverted,  or  barely  controverted,  by  the 
counsel  for  the  relators,  but  what  they  argued  was  that, 
whatever  the  fact  might  be,  yet  the  Defendant  is  estopped 
from  saying  that  he  does  not  hold  the  land  in  question, 
inasmuch  as  he  and  those  under  whom  he  derives  title 
have  for  a  long  series  of  years  paid  rent  for  that  land  to 
the  parish  ;  and  so  that  the  Defendant  is  precluded  from 
saying  that  he  does  not  hold  the  land  for  which  he  has 
thus  paid  rent.  This  is  the  view  of  the  case  taken  by 
the  Vice-Chancellor,  and  is,  therefore,  entitled  to  great 
consideration ;  but  I  confess  that  I  am  unable  to  con- 
cur with  his  Honor  in  the  conclusion  at  which  he  has 
arrived  on  this  point. 

In  order  to  make  the  payment  of  this  yearly  rent 
of  6/.  operate  as  an  estoppel,  so  as  to  prevent  the 
Defendant  from  disputing  the  fact  that  the  six  and  a 
half  acres  of  land  in  question  form  part  of  his  estate, 
it  is  essential  to  make  out  that  the  payments  have 
been  from  time  to  time  made  by  him  and  his  predeces- 
sors as  for  rent  due  from  them  for  land  of  which  they 
were  tenants— Quicguid  solvihir,  solvitur  secundum 
animum  solventis  ;  and  if  on  looking  to  the  facts  of  thb 
case,  it  is  plain  that  the  payments  have  been  made 
(secundum  animum  solventium),  not  for  rent,  but  on 
another  account,  the  doctrine  of  estoppel  arising  from 
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payment  of  rent  has  no  place.    Now  looking  to  the 
evidence  before  me,  I  think  it  clear  that  none  of  the 
persons  by  whom  these  payments  have  been  made  had 
any  notion  that  they  were  tenants  of  parish  land.    They 
paid  the  6/.  because  according  to  the  terms  of  their 
title  deeds  they  were  bound  to  exonerate  the  whole  of 
what  originally  constituted  the  JRoehampton  estate  from 
that  which  they  supposed  to  be  a  rent-charge  of  6/* 
issuing  out  of  the  whole«    This  appears  to  me  plain  from 
the  Defendant's  title  deeds  as  set  out,  and,  it  was  ad- 
mitted at  the  bar,  correctly  set  out,  in  his  answer.    From 
those  deeds  it  appears  that  in  1690  the  Roehampton 
estate,  described  as  containing  350  acres,  was  conveyed 
by  the  Earl  of  Devonshire  to  the  Countess  of  Nor^ 
thtmberland,  and  there  was  the  usual  covenant  against 
incumbrances,  except  a  rent-charge  in  fee  of  40/.  per 
annum,  payable  to  trustees  for  the  use  of  almspeople  of 
Putney  for  ever,  and  one  other  yearly  rent  of  6/.  pay- 
able to  the  poor  of  Putney  aforesaid  for  ever,  and  two 
other  rents  of  10/.  and  1/.  payable  to  the  lord  of  the 
manor  of  Wimbledon.      Between  1690  and  1775  the 
estates  frequently  changed  hands,  and  in  the  latter  year 
became  vested  in  Thomas  Parker  in  fee.     In  nearly  all 
the  conveyances  which  were  made  on  transfers  of  the 
property  during  that  period  of  eighty-five  years,  there 
Was  an  exception  in  the  covenant  against  incumbrances, 
similar  to  that  contained  in  the  deed  of  1690.     In  1779, 
3^hamas  Parker  sold  a  part  of  the  estate  to  a  person 
named  Brooksbank.    The  conveyance  to  him  refers  to 
the  two  annual  sums  of  40/.  and  6/.,  and  the  two  annual 
rents  of  10/.  and  1/.  as  affecting  the  whole  estate,  and 
Doakes   provision  for  indemnifying  him  against  those 
payments,  by  charging  them  exclusively  on  a  portion  of 
the  estate  not  sold  to  him,  i.e.  on  a  messuage  and  thirty- 
one  acres  of  land,  described  as  then  in  the  occupation  of 
Joikua  Vanneck.    Two  other  portions  of  the  Roehamp^ 
Ion  estate  were  in  the  year  1784  sold  by  Parker  to 
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other  purchasers  with  the  same  'mdemnity  as  in  the 
conveyance  to  Brooksbank-  In  1786,  Parker  sold  to 
Joshua  Vannecky  inter  alia,  the  messuage  and  thirty*one 
acres  of  land,  which  were  so  in  his  occupation.  The 
conveyance  to  him  recites  a  deed  of  1648,  whereby  the 
Roehampton  estate,  containing  350  acres,  was  charged 
with  an  annuity  of  40/.,  payable  to  the  almsmen  and 
women  of  Putney  for  ever ;  and  then  reciting,  that  the 
said  hereditaments  were  also  charged  with  another 
annuity  of  6/.,  payable  to  the  poor  of  the  parish  of 
Putney  aforesaid  for  ever,  and  with  two  rents  of  10/. 
and  IZ.,  payable  to  the  lord  of  the  manor ;  and  reciting 
the  three  conveyances  of  parts  of  the  property  so 
charged,  and  the  arrangement  by  which  the  said  rent- 
charges  or  annuities  were  made  chargeable  on  the  lands 
so  occupied  by  the  said  Joshua  Vanneck;  it  is  wit- 
nessed, that  Parker  and  his  trustee  conveyed  to  Van-- 
neck  and  his  heirs  (inter  alia)  the  messuage  and  thirty- 
one  acres  so  in  his  occupation,  but  subject  to  the  said 
annual  rent-charges  of  40/.  and  6/.  to  the  poor  of  Put^ 
ney  aforesaid,  and  to  the  said  two  rents  payable  to  the 
lord  of  the  manor. 


Several  sales  and  conveyances  of  the  property  so 
conveyed  to  Vanneck  afterwards  took  place,  and  ulti- 
mately in  1842  or  1843  the  Defendant's  father  be- 
came the  purchaser.  It  would  seem  that  he  purchased 
in  1842,  but  that  the  conveyance  was  only  made  to 
him  in  1843.  In  all  the  deeds  of  conveyance  from 
1786  downwards,  the  property  is  described  as  being 
subject  to  the  said  two  annual  rent-charges  of  40/.  and 
6/.,  and  the  said  two  rents  of  10/.  and  1/.,  in  exonera- 
tion of  the  rest  of  the  Roehampton  estate.  In  this 
state  of  things,  assuming  it  to  be  clear  tKat  the  De- 
fendant and  all  his  predecessors,  up  to  Joshua  Vanneck 
the  purchaser  in  1786,  regularly  paid  the  6/.  annually 
to  the  parish  officers,  I  think  the  inference  is  irresistible. 
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in  the  absence  of  any  explanatory  circumstances,  that 
the  payment  was  made  by  reason  of  the  obligation  to 
which  on  the  face  of  the  deeds  the  lands  appeared  to  be 
subject,  and  not  because  the  persons  making  the  pay- 
ments supposed  that  they  held  land  as  tenants  of  the 
parish.  I  can  hardly  suppose  that  on  this  point  any 
one  can  entertain  a  doubt, — I  mean  a  doubt  as  to  the 
fact  of  what  the  persons  paying  the  6L  supposed  the 
nature  of  the  payment  to  be. 

But  then  it  was  argued,  that  it  was  not  open  to  the 
Defendant  to  make  his  own  title  deeds  evidence  in  his 
own  favour.    The  parish  books,  it  was  said,  are  public 
documents,  and  the  entries  made  in  them,  showing  re- 
ceipts by  deceased  accounting  parties,  are  on  well-esta- 
blished principles  evidence  not  only  of  the  receipt  of  the 
money  with  which  the  accounting  parties  charge  them-* 
selves,  but  also  on  what  account  it  was  received.     This 
is  DO  doubt  true.      But  ailer  all  such  entries  are  but 
evidence,  they  do  not  conclusively  establish  the  facts  for 
which  they  are  produced,  so  as  to  exclude  other  evidence 
which  may  raise  an  inference  contrary  to  that  suggested 
by  the  entries ;  and  the  question  is,  whether  in  this  case 
^be  title  deeds  of  the  persons  making  the  payments  may 
'^ot  lawfully  be  looked  at  for  such  a  purpose.     The 
'Viators  contended  that  they  could  not,  that  they  were 
''^s  inter  alios,  to  which  the  parish  was  no  party,  and 
^^d  no  access.     But  to  this  reasoning  I  cannot  accede. 

The  title  deeds  of  a  person  seised  of  land  are  certainly 
^ot  in  general  admissible  in  evidence  against  third  per- 
sons to  prove  the  truth  of  facts  which  they  assert.     But 
^t.  is  not  for  the  purpose  of  proving  any  fact  that  the  deeds 
^rein  this  case  offered  in  evidence — not  to  prove  that  in 
fact  the  6/.  was  due  for  a  rent-charge,  and  not  for  rent  of 
land  in  the  occupation  of  those  who  made  the  payment, 
W  to  show  what  their  intention  in  making  that  payment 
probably  was.     It  may  be  that  the  view  they  took  of 
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1866.       their  rights  and  liabilities  was  quite  wrong,  and  they 
j^^^^      could  not  for  the  purpose  of  establishing  their  rights 
Gbsbeal     derive  aid  from  their  own  muniments  of  title ;  but  for 
g^  *'  the  purpose  of  showing  what  they  supposed  these  rights 

and  liabilities  to  be,  the  deeds  are  clearly  admissible. 
Suppose  one  of  the  persons  thus  entitled  had  written  a 
letter  to  his  banker,  stating  that  his  estate  at  Roehamp- 
ton  was  bound  to  indemnify  some  other  adjoining  lands 
against  a  rent-charge  of  6/.,  payable  to  the  parish  of 
Putney y  and  charged  as  well  on  his  own  lands  as  on 
those  to  be  indemnified;  and,  therefore,  desiring  the 
bankers  to  pay  6/.  to  the  bankers  of  the  parish  at  Lady 
Day  every  year;  this,  though  no  evidence  as  to  the  fact 
whether  the  QL  was  a  rent-charge  or  a  reserved  rent  for 
parish  lands  in  his  occupation,  would  be  cogent,  and 
indeed  almost  irresistible,  evidence  to  show  on  what 
account  he  meant  to  pay  the  62.,  i.e.  to  prove  what  was 
the  animus  solventis.  The  fact  that  the  title  deeds 
state  such  a  liability  is  certainly  evidence  to  the  same 
effect,  and  it  is  evidence  which  to  my  mind  entirely 
neutralizes  the  effect  of  the  payments  to  the  parish,  so 
far  as  they  are  relied  on  as  showing  that  the  Defendant 
and  his  predecessors  have  admitted  themselves  to  be  oc- 
cupiers of  land  held  of  the  parish. 

But  independently  of  the  evidence  of  possession  de- 
rived from  the  mere  payment  of  the  6/.,  the  relators  relied 
on  the  fact  that,  among  the  Defendant's  muniments  of 
title,  there  is  a  receipt  given  to  his  father  for  the  6/. 
which  became  payable  at  Lady  Day  1849.  The  receipt  is 
in  these  words : — 

"  Parish  of  St.  Maryy  Putney ;  received  the  27th 
April  1849  of  C.  Z.  Stephens^  esquire,  the  sum  of  62. 
for  one  year's  rent  of  parish  land,  from  Lady  Day  1849 
to  Lady  Day  1850.    Signed  James  Miller ^  collector." 

The  argument  was,  that  the  acceptance  by  the  De- 
fendant's father  of  this  receipt  shows  that  he  admitted 
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himself  to  be  tenant  of  some  parish  land,  which  could  be 
no  land  bat  that  now  in  question.  And  great  reliance 
was  placed  on  the  case  of  Hitchings  v.  Thompson{a). 
But  that  case,  when  rightly  understood,  does  not  help 
the  present  relators.  It  was  an  action  of  replevin  on  a 
distress  for  rent  of  a  house  at  Bristol.  The  Defendants 
avowed  for  rent  in  arrear,  alleging  that  the  Plaintiff  was 
their  tenant  of  the  house  in  question.  The  Plaintiff 
pleaded  in  bar,  non  tenuit.  It  was,  therefore,  incum- 
bent on  the  Defendants  to  make  out  that  the  Plaintiff 
was  their  tenant.  In  order  to  do  this,  they  showed  that 
on  the  marriage  of  one  darkey  the  owner  of  the  house, 
it  was  conveyed  to  Ward  and  Baynton  as  trustees  of 
his  marriage  settlement  then  executed.  The  Plaintiff, 
who  occupied  the  house  in  question,  regularly  paid  his 
rent  to  Daniel  Horwoody  who  acted  as  agent  of  the 
trustees,  and  a  receipt  was  always  given  in  the  following 
form : — 

"  Received  for  the  trustees  of  Mr.  and  Mrs.  W.  Clarke 
of  Mr.  Hitckings  BL  Bs.,  being  for  half  a  year's  rent  for 
the  house  and  premises  situate  in  the  parish  of  St. 
Philip  and  Jacob,  Bristol,  due,  &c. 

Daniel  Horwood." 

It  was  proved  that  a  conveyance  of  the  lands  was 
executed  to  the  Defendants,  not,  however,  by  Ward  and 
Baynton  but  by  Ward  and  a  gentleman  named  New^ 
man.  It  was  ai^ued  that  this  afforded  proof  of  title  in 
the  Defendants,  who  did  not  show  any  conveyance  from 
Ward  and  Baynton  but  only  from  Ward  and  Newman, 
who  alleged  but  did  not  prove  that  the  property  had 
been  conveyed  to  them  by  Ward  and  Baynton.  It  was 
however  proved  that  Horwood  had  in  fact  received  the 
Tent  as  agent  for  and  had  paid  it  over  first  to  Ward  and 
baynton,  as  the  trustees,  and  afterwards  to  Ward  and 

^wman,  as  trustees  in  their  place,  and  the  Court  held 

that 
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that  this  payment  of  rent  was  evidence  which  ought 
to  have  been  laid  before  the  jury  tending  to  prove 
title  in  Ward  and  Newman,  and,  therefore,  tending 
to  prove  title  in  the  Defendants,  who  derived  title  under 
Ward  and  Newman.  Payment  of  rent  to  the  person 
who  was  in  fact  the  agent  of  Ward  and  Newman  was 
some  evidence  of  their  title,  and,  therefore,  ought  to 
have  been  submitted  to  the  jury,  though  liable  to  be 
rebutted  by  proof  that  the  payment  was  made  in  igno- 
rance or  mistake,  that  though  in  fact  paid  to  Ward  and 
Newman  through  Horwood^  as  their  agent,  the  tenant 
had  intended  to  pay  it  to  Ward  and  Baynton.  This  is 
clearly  put  by  Baron  Parke,  who,  in  his  judgment  in 
that  case,  says, — "  It  has  been  urged,  on  the  part  of  the 
Plaintiff,  that  Mr.  Horwood  did  not  inform  the  Plain- 
tiff upon  whose  account  he  received  the  rent.  If,  how- 
ever. Ward  and  Newman  had  distrained  for  rent,  the 
receipt  of  previous  rent  by  Horwood,  as  their  agent  on 
their  account,  would  be  some  evidence  of  their  title, 
although  he  did  not  disclose  their  names  to  the  Plain- 
tiff. Here  there  is  some  evidence  that  Ward  and  New- 
man  were  entitled  to  the  rent,  and  the  question  is,  whe- 
ther the  fact  that  the  Plaintiff  had  paid  rent  to  Ward 
and  Baynton  makes  any  difference.  That  only  affects 
the  weight  of  the  evidence,  for  it  was  competent  to  the 
Plaintiff  to  have  shown  that  the  payment  had  been 
made  upon  the  supposition  that  it  was  to  go  to  Ward 
and  Baynton,  to  whom  it  had  been  paid  before,  since 
every  payment  which  is  made  by  a  tenant  under  a  mis- 
take or  in  ignorance  of  the  party's  title  to  whom  he  has 
paid  it  may  be  shown  by  him  to  have  been  so  made. 
The  Plaintiff  might  dispute  the  fact  of  the  assignment 
of  the  reversion  as  having  been  made  by  fraud.  Upon 
the  proof  of  the  payment  to  Ward  and  Newman,  the 
Plaintiff  would  be  at  liberty  to  show  that  Ward  and 
Baynton  were  the  persons  he  intended  to  receive  it." 


That  case  cannot,  therefore,  show  more  than  that  the 
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payment  proved,  so  far  as  it  is  proved  by  the  receipt  of 
the  27th  April  1849,  is  a  matter  affording  some  evidence 
that  Mr.  Stephens  acknowledged  himself  to  be  the  oc- 
cupier of  land  holden  of  the  parish ;  but  giving  it  the 
fullest  weight  to  which  it  could  in  any  circumstances  be 
entitled,  I  think  it  is  altogether  insufficient  to  counter- 
vail the  inference  necessarily  to  be  deduced  from  the 
contents  of  the  title  deeds.  There  is  no  evidence  what- 
ever to  show  what  passed  when  the  receipt  was  given, 
or  to  show  that  Mr.  Stephens's  attention  was  drawn  to 
the  particular  words  in  which  it  was  couched.  And, 
indeed,  after  all,  considering  that  Mr.  Stephens  was  not 
a  lawyer,  I  doubt  whether  he  would  understand  that 
the  expression  '^rent  of  parish  land"  would  not  be  the 
appropriate  mode  of  describing  the  rent-charge  which 
he  would  suppose  himself  to  be  discharging. 
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There  was  another  piece  of  evidence  on  which  reliance 
was  placed  by  the  relators  as  showing  that  the  Defendant 
is,  or  at  all  events  that  he  is  estopped  from  saying  that 
&e  is  not,  in  possession  of  the  six  and  a  half  acres  of 
/aod, — I  allude  to  the  letters  which  passed  between  him 
^^xi  Mr.  Hare,  the  vestry  clerk,  in  1861,  soon  after  the 
^^^;ath  of  the  Defendant's  father.     It  seems  that  about 
^l^is  time  the  parish  resolved  to  assert  the  title  now 
'*^»8ted  on  by  the  present  information.      The  letters 
^^Ijich  passed  are  set  out  in  paragraphs  12  and  13  of 
^c  information — [His  Lordsliip   here   read   them,  see 
^^^te,  p.   117,  and  proceeded]      The  Defendant,  it  is 
^^-id,  by  these  letters  expressly  admitted  his  tenure  of 
^Oe  land  in  question,  and  from  that  admission  he  ought 
^^t  to  be  allowed  to  withdraw.      I  do  not  take  this 
^iew  of  what  then  passed.     I  cannot  altogether  ap- 
prove of  the  course  then  taken  by  Mr.  Hare :  it  was 
i^ot  dealing  fairly  with  the  Defendant  to  write  to  him  a 
Wter,  in  which  it  is  assumed  as  an  undisputed  fact  that 
^  was  holding  six  and  a  half  acres  of  land  as  tenant  to 

the 
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the  parish.  It  looks  Tery  much  as  if  there  was  a  wish 
to  lead  the  Defendant  into  an  admission  of  what  Mr. 
Mare  must  have  known  was  at  least  very  doubtful. 
The  Defendant's  answer,  though  putting  his  objection 
on  the  ground,  not  that  he  held  no  land  as  tenant  of 
the  parish,  but  that  no  one  could  say  where  that  land 
was  situate,  yet  refers  to  his  title  deeds  as  showing 
what  the  nature  of  the  payment  was,  and  that  all  he  was 
liable  to  was,  an  annual  payment  of  6/.  He  was,  I  think, 
right  in  his  notion  that  he  was  liable  only  to  an  annual 
payment  of  6/.,  though  he  rested  his  case  on  a  wrong 
foundation.  It  was  a  mistake  into  which  a  gentle- 
man in  his  situation  was  very  likely  to  fall,  and  I  can 
give  no  weight  to  the  suggestion  that  it  at  all  misled  the 
relators  as  to  the  nature  of  their  rights. 

In  the  course  of  the  argument  it  was  suggested,  that 
as  the  estate  of  the  Defendant  is  at  all  events  bound  to 
indemnify  the  owners  of  the  other  parts  of  the  JRoe- 
hampton  estate,  it  must  be  indifferent  to  him  whether  he 
is  or  is  not  the  actual  tenant  of  the  scattered  lands  as 
being  enclosed  in  his  portion  of  that  estate.  But  this 
is  a  mistake.  The  Defendant's  estate  is  not  bound  to 
indemnify  against  the  claim  now  set  up,  but  only  against 
a  yearly  payment  of  6Z. ;  and  that  the  Defendant  has 
always  been  willing  to  do. 

Inasmuch,  therefore,  as  in  order  to  sustain  the  case 
of  the  relators  it  was  incumbent  on  them  to  show  pos- 
session  by  the  Defendant  of  the  land  in  dispute,  and  as 
they  have,  in  my  opinion,  wholly  failed  to  do  this,  the 
information  must  necessarily  be  dismissed.  How  the 
case  would  have  stood  if  the  information  had  brought 
before  the  Court  as  Defendants  all  the  persons  now  being 
the  owners  of  the  whole  of  the  Roehampton  estate,  I  need 
not  stop  to  inquire.    That  is  not  the  case  now  before  me. 

But  there  are  some  other  points  to  which  I  think  it 
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<%ht  to  advert.     In  the  firet  place,  though  I  have  as- 
soined  that  the  relators  have  shown  seisin  of  the  land 
by  means  of  the  parish  books,  in  which  the  parish  offi- 
^^ers  have  regularly  charged  themselves  with  the  receipt 
<^f  the  rent,  yet  on  this  point  the  evidence  is  very  defec- 
^▼e.    Such  entries  are  only  receivable  as  a  medium  of 
pvoof  when  the  persons  so  debiting  themselves  are  dead, 
&n<l  therefore  unable  to  state  the  facts  and  circum- 
stances connected  with  the  payment.     It  is  a  species 
or  evidence  admissible  only  from  the  necessity  of  the 
^cise,  to  reject  which  would  be  to  reject  that  which  must 
^>^  general  be  the  only  sort  of  proof  at  all  accessible  as 
to  what  has  occurred  long  ago.    But  when  the  question 
^s  as  to  what  has  been  done  recently,  when  the  person  or 
^gent  paying  or  the  person  or  agent  receiving,  or  both, 
is  or  are  alive,  the  safe  and  only  mode  of  proving  pay- 
***ent  is  by  the  testimony  of  those  who  were  parties  to 
^^  conusant  of  the  transaction  and  who  are  aware  of  all 
^hich  may  have  passed.     It  would  be  absurd  to  require 
Pit>of  that  those  who  made  the  entries  in  the  parish 
^H>oks  in  the  seventeenth  or  even  in  the  eighteenth  century 
^>^  not  now  alive  and  so  capable  of  themselves  speaking 
^  the  payments  which  they  have  recorded ;  but  cer- 
^nly  the  same  thing  cannot  be  said  of  entries  made 
'^thin  the  last  twenty,  thirty,  or  even  forty  years.    As 
^  these  it  would  have  been  most  material  to  have  had 

• 

loformation  as  to  the  manner  and  circumstances  of  pay- 
*^nt,  and  the  entries  are  certainly  not  admissible  in  evi- 
dence without  first  showing  that  the  persons  who  made 
^l^eoi  are  dead. 
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For  nearly  fifty  years,  i.e.  from  1796  to  1843,  the 
Payments  were  made  by  the  then  owners  of  the  estate 
•^now  belonging  to  the  Defendant — Messrs.  Oosling^ 
^ho  were,  I  suppose,  the  well-known  bankers.  And  if 
H  should  turn  out  that  these  payments  were  annually 
iQtde  on  a  fixed  day  by  a  mere  payment  from  one 
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banking  firm  in  London  to  another,  very  little  inference 
could  safely  be  made  from  such  payments  as  to  the  precise 
nature  of  the  demand  they  were  intended  to  discharge. 
As  the  case  now  stands  there  is  no  proof  whate? er  of  the 
modem  payments,  and  the  reasonable  inference  against 
the  parish  is  that  these  payments  were  not  so  made  as 
to  afford  material  evidence  in  support  of  what  is  con- 
tended for  by  the  relators  in  this  information. 

These  observations  go  not  only  to  the  subject  on  which 
I  have  already  remarked,  namely,  the  want  of  adequate 
proof  of  possession  by  the  Defendant  of  the  lands  in  dis-* 
pute,  but  also  to  another  very  important  point.  The  De* 
fendant  insists,  by  his  answer,  amongst  other  grounds 
of  defence,  on  the  Statute  of  Limitations.  This  defence 
must  wholly  fail  if  the  relators  can  show  that  within  the 
last  twenty  years  the  title  of  the  parish  has  been  re- 
cognized by  payment  of  rent.  The  statute  3  &  4  WUL 
4,  c.  27,  8.  8,  enacts,  that  when  any  person  shall  be  in 
possession  of  any  land  as  tenant  from  year  to  year  with- 
out a  lease  in  writing,  the  right  of  the  reversioner  to  bring 
an  action  to  recover  the  land  shall  be  deemed  to  have 
accrued  at  the  last  time  when  any  rent,  payable  in  re- 
spect of  such  tenancy,  shall  have  been  received.  Where 
the  tenancy  is,  as  in  this  case,  disputed,  the  circum- 
stances connected  with  the  annual  payments  are  evidently 
most  important,  for  if  the  person  paying  made  the  pay- 
ment expressly  or  impliedly  on  account  of  something  else 
than  rent  of  land  of  which  he  was  the  tenant,  this  would 
not  be  a  payment  of  rent  within  the  meaning  of  the 
clause  to  which  I  have  referred.  It  is  therefore  mani- 
festly most  important  to  know  all  the  circumstances 
which  have  attended  the  annual  payments  of  QL^  which 
have  been  made  for  the  last  twenty  years,  in  order  to 
enable  us  to  come  to  a  fair  conclusion  on  the  point 
whether  they  have  been  payments  of  rent  in  respect  of 
the  tenancy  now  insisted  on;  for,  if  not,  the  defence 
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founded  on  the  Statute  of  Limitations  is  a  complete  bar. 
It  thus  appears,  that  in  insisting  on  having  these  pay- 
ments proved  by  living  witnesses^  so  far  as  is  possible, 
the   Defendant  would  not  be  struggling  on  a  mere 
matter  of  form.     The  objection  that  such  witnesses 
have  not  been  examined  is  of  a  very  substantial  cha- 
racter. 
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Another  defence  insisted  on  by  the  Defendant  is,  that 
lie  is  a  purchaser  for  valuable  consideration,  and  without 
Kiotice.     It  is  not  necessary  for  me  here  to  say  that  the 
#act8  in  proof  would  bear  out  this  defence.     But  I  must 
^guard  myself  against  being  supposed  to  be  satisfied  that 
"C^-bey  would  not    What  passed  on  occasion  of  the  pur- 
^shase  from  Mr.  Gosling  does  not  appear  in  proof;  but  I 
^Tvill  suppose,  as  would  probably  be  the  fact,  that  the 
orchaser's  conveyancing  counsel  asked  of  the  vendors' 
licitor  or  counsel  what  was  the  origin  of  the  charge, 
e  answer  would  or  might  be, — *'  We  are  unable  to  tell 
oo.     It  has  always  been  paid,  and  on  the  numerous 
lianges  of  property  which  have  occurred  since  our  first 
atle  deed,  when  the  Countess  of  Northumberland  pur- 
liased  from  the  Earl  of  Devonshire  in  1690,  it  has  always 
n  noticed  as  one  of  four  annual  charges  affecting  the 
tate." — ^This  would  very  probably  have  been  the  answer, 
he  Vice-Chancellor  Wood,  from  whom  I  never  difier 
ithout  feeling  a  distrust  of  my  own  judgment,  says  on 
is,  that  the  first  observation  of  a  purchaser  would  be, 
"Let  me  see  your  last  receipt," — and  on  that  being  pro- 
^^ced,it  would  appear  that  the  payment  was  made  not  for 
^  lent-chai^,  but  as  rent  of  parish  land.  Now  speaking 
^th  all  respect,  I  doubt  whether,  considering  the  posi- 
tion in  life  of  the  vendors,  it  is  at  all  certain  that  a 
Purchaser  would  have  thought  of  asking  to  see  the  last 
'^pt    He  might  not  unreasonably  rely  on  the  assu- 
'^ce  of  the  vendor,  or  rather  of  his  solicitors,  that  they 
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could  give  no  account  of  the  payment  beyond  wbal 
was  to  be  gathered  from  the  title  deeds,  and  he  would 
assume  that  Messrs.  Oosling  would  clear  off  all  arrears 
before  they  sold  to  him,  or  would  make  an  allowance 
for  any  arrears  remaining  unpaid.  Indeed,  it  appears 
to  me  very  doubtful,  whether  any  receipts  were  ever 
given  prior  to  the  year  1843,  for  in  that  year  there  is  for 
the  first  time  a  deduction  in  the  pariah  books  for  a  re- 
ceipt stamp;  and  I  rather  infer  that  that  payment, 
though  expressed  in  the  parish  books  to  have  been 
made  by  Mr.  Gosling^  was  in  truth  made  by  Mr.  Ste^ 
phens  himself,  after  he  had  become  the  purchaser, 
though  probably  for  arrears  accrued  in  the  time  of  Mr. 
Gosling,  Perhaps  the  presumption  may  not  be  unrea- 
sonable, that  a  receipt  when  given  would  in  its  language 
follow  the  entry  in  the  parish  books,  though  this  is  far 
from  ceitain.  But  in  dealing  with  a  modern  transactioa 
like  that  of  a  payment  in  1843,  we  cannot  rely  on  pre- 
sumption as  to  what  was  the  form  of  a  receipt,  if  any 
was  given.  It  was  incumbent  on  the  relators  to  prove 
the  fact  if  material,  by  direct  and  positive  testimony 
according  to  the  ordinary  rules  on  such  subjects. 


I  am  anxious  to  guard  against  its  being  supposed  that 
I  have  unhesitatingly  acquiesced  in  the  proposition,  that 
a  plea  of  purchase  for  valuable  consideration  without  no- 
tice would  not  have  been  good  in  this  case,  because  I  be- 
lieve, as  I  have  said  on  former  occasions,  that  the  length 
to  which  the  doctrine  of  constructive  notice  has  been 
extended  has  been  often  productive  of  very  considerable 
inconvenience,  and  has  injuriously  impeded  the  free 
transfer  of  real  property.  If  on  a  contract  for  the  sale 
of  this  estate,  a  purchaser  had  refused  to  accept  the 
title,  because  the  vendor  could  not  explain  the  nature  of 
the  charge,  or  how  it  had  originated,  is  it  clear  that 
this  Court  would  have  listened  to  such  an  objection  ? 

Besides 
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Besides  all  these  objectioDs  which  exist  to  the  demands 

of  the  relators,  assumiDg  the  construction  put  by  them 

on  the  document  of  1635  to  be  correct,  it  is  further 

argned  for  the  Defendant,  that  the  real  meaning  of  that 

document  was  not  that  the  Earl  of  Portland  should  be- 

oome  tenant  at  a  rent  of  the  six  and  a  half  acres  of 

scattered  land,  but  that  he  should  purchase  them  in 

consideration  of  an  annual  rent  of  6/.  for  ever,  to  be 

cshai^ed  on  other  lands.    The  inclination  of  my  opinion 

as  at  one  time  during  the  argument  strongly  in  favour 

this  construction ;  and  if  this  were  the  just  interpre- 

'toition  of  the  paper,  I  should  have  had  no  difficulty  in 

xfiferring  that  by  some  deed  now  lost  the  agreement  had 

lieen  carried  into  effect,  and  if  necessary  that  the  parish 

Tbsid  by  the  terms  of  their  title  to  the  land  a  power  to 

MDake  such  an  arrangement.     But  I  own  that  on  further 

s-eflection,  I  incline  to  think  that  that  is  not  the  true 

^^nstmction  of  the  document.     I  rather  think  that  it 

^^ras  only  meant  to  make  the  Earl  of  Portland  a  tenant, 

^liough  probably  it  was  thought  that  the  rent,  6/.,  was  so 

^^ery  far  beyond  any  possible  sum  which  could  be  obtained 

from  any  other  tenant,  that  the  agreement  practically 

▼e  him  the  enjoyment  of  the  land  for  ever. 


1865. 

Attornet- 
Geneeal 

V, 

Stepbene. 


I  have  thought  it  right  to  make  these  observations  on 
account  of  the  importance  of  some  of  the  principles  in- 
volved in  the  case ;  but  the  ground  on  which  I  rest  in 
^inkbg  that  the  information  must  be  dismissed  is,  that 
^  relief  sought  can  only  be  granted  against  a  party  who 
^  &hown  to  be  in  possession  of  the  land,  the  boundaries 
^'  ^hich  have  been  confused,  and  that  there  is  no  evi- 
^cxH:e  here  to  show  that  any  portion  of  the  land  in  ques- 
^^n  is  in  the  possession  of  the  Defendant.  The  in- 
'^^^tuation  must  be  dismissed  with  costs. 
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1856. 


jon,  16. 


SMITH  V.  ARMSTRONG. 


Before  Tht  fTlHIS  was  an  appeal  from  a  decision  of  the  Master  of 

€tUor  LoED  the  Rolls,  upon  a  point  of  construction  arising  out 

Cranwoetb.  ^f  ^jjg  ^iii  Qf  JqJ^^  Armstrong. 

The  will  of 
J.  A.  con- 
tained the  fol-  Xhe  testator  had  been  previously  to  1848  in  partner- 

lowincr  pss- 

.«  I  for-  ship  with  George  Smith  as  an  architect  surveyor  and 


^M  ^  T^  builder,  and  in  the  commencement  of  that  year,  being 

Jaa}b  Amle-  desirous  of  retiring  from  business,  he  entered  into  an 

•fitooo/  arrangement  with  his  partner  for  relinquishing  his,  the 

which  I  ad-  testator's,  interest  to  his  nephew  Jacob  Appkford,  who 

on  loan :"  the  ^^s  to  become  entitled  to  one-third  of  the  business.     In 

testator  had,     carrying  this  arrangement  into  effect,  the  testator  ad- 

on  occasion  of 

his  nephew       vanced  to  his  nephew  a  sum  of  2,000/.  for  his  own  use  ; 

*aitn  *"fc^  ®"^  ^^  order  to  enable  the  partners  to  make  up  the 
advanced  to  capital  with  which  the  business  was  to  be  carried  on, 
his  own  use      ^^^  testator  lent  to  them  the   sum  of  7,000/.  in  the 

and  had  also  following  manner,  namely,  2, 100/.  to  the  partners  jointly, 
at  the  same  *  *  .r         .^ 

time  lent  to      3,300/.  to   George  Smith,  and    1,600/.  to  J.  Apple- 

the  partner-       ford. 
ship  different    *' 
sums,  the 

nephew's  nro-       ^^  ^y^^  j^^  ^f  ^j^^  testator's  will,  the  partners  debt 

portion  of  '  r 

which  would     had  been  reduced  by  various  payments  to  about  6,000/ , 

to  about  ^^^  ^^^  testator  had  made  other  advances  to  his  nephew, 

2,000/.:—  besides  the  2,000/.,  to  the  amount  of  250/.,  which  were 

whether  the  secured   by  three  promissory  notes.    The  will,  which 

2,000/.  was  to  ^as  dated  the  22nd  December  1862,  contained  the  fol- 

be  treated  as  ' 

having  been  a  lowing 

gift  to  the 

nephew  or  not,  the  testator  intended  in  the  above  passage  to  refer  to  it,  and  not  to  the 

proportion  of  the  partnership  debt  due  from  the  nephew. 

On  an  inquiry  directed  at  the  hearing  the  Chief  Clerk  certified  that  the  advance  of 
the  2,000/.  was  a  gift  and  not  a  loan  :-^ Held,  that  whatever  effect  this  certificate 
might  have  on  the  hearing  on  further  consideration,  it  could  not  be  disputed  by  a  party 
who  had  neither  taken  out  a  summons  nor  moved  to  have  it  varied. 


Armitroko, 
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wing  passage, — **  I  forgive  to  my  said  nephew  Jacob       1866. 
jppUfard  the  debt  of  2,000/.  which  I  advanced  to  him        ^  " 
loan  and  I  also  forgive  him  my  same  nephew  the  prin-  o. 

j>al  sum  of  260/.  which  I  also  advanced  to  him  and  for 
Xiich  I  hold  two  bills  of  exchange  accepted  by  him." 


The  testator  died  on  the  6th  April  1863,  and  in 

ministering  his  estate,  and  ascertaining  what  was  due 

it  from  the  partners,  a  question  arose,  whether  the 

OOO/.  mentioned  in  the  will  was  the  2,000/.  advanced 

the  nephew  individually,  or  was  the  nephew's  share 

of"  the  partners  debt  of  7,000/. ;  and  the  suit  was  insti- 

^m^ted  to  determine  the  point.    The  Plaintiffs,  George 

SwmitK  and  Jacob  Applrfordy  asked  by  their  Bill  that  it 

^^ight  be  declared,  that  the  2,000/.  advanced  to  Jacob 

-^japleford  by  the  testator  was  intended  to  be  and  was 

gift  from  the  testator  to  J.  Apple/ord,  and  that  it  might 

declared  that  the  testator  intended  to  and  by  his 

'^ill  did  release  J.  Applrford  to  the  extent  of  2,000/. 

from  such  part  of  the  debt  of  7,000/.  and  interest 

^ue  to  the  testator  from  the  partnership  as  remained 

^iipaid  at  the  testator's  death  and  as  was  the  proper 

debt  of  J,  Appleford.    The  Defendants,  the  executors 

^f  the  testator,  contended  on  the  other  hand,  that  the 

2,000/.  advanced  to  J,  Appleford  was^a  debt,  and  that, 

whether  it  was  so  or  not,  it  was  to  it  that  the  testator 

Inferred  in  his  will,  intending  to  secure  his  nephew  from 

^ing  called  upon  to  repay  it. 

"Hie  cause  came  on  before  the  Master  of  the  Rolls  on 
"^e  6th  May  1864,  when  his  Honor  made  a  decree 
uirectiog,  among  other  things,  an  inquiry  how  and  in 
^bat  manner  and  under  what  circumstances  and  for 
^h%t  purpose  the  sum  of  2,000/.  was  advanced  and  paid 
by  the  testator  to  J.  Applrford,  and  had  been  retained 

by 
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1856.  bj  J.  Applefcrd  op  to  the  picaeiit  time,  mud  u  inquiry 

"'-^'^^  what  was  doe  from  the  partners  to  the  testator**  estate. 
Smra 


The  Chirf  Clerk  made  bis  Certificate,  dated  the  2Gtli 
Mardk  1855.  In  answer  to  the  first  of  tbe  two  inquiries, 
and  on  wbich  ranch  eridenoe  had  been  addnced,  be  cer- 
tified that  the  sum  of  2,0001.  was  agreed  to  be  advanced 
and  paid  by  the  testator  to  Jacob  Appltford  as  an  ab- 
solote  gift  from  the  testator  to  Jacob  Appltfard  out  of 
the  share  of  the  testator  in  the  monies  to  arise  from 
winding  np  the  afiairs  of  the  late  co-partnership  between 
the  testator  and  Gtargt  Smith  on  the  occasion  of  a  new 
co-partnership  being  entered  into  between  George  Smtiik 
and  Jacob  Applefcrd  on  the  dissolution  of  the  co-part- 
nership between  the  testator  and  George  Snuth  on  the 
24th  June  1848  and  for  the  purpose  of  enablii^  Jacob 
Appleford  to  make  np  the  sum  of  4,30021  agreed  to  be 
brought  in  by  him  as  his  capital  in  the  new  co- 
partnership, and  the  sum  of  2,000^  was  afterwards 
received  and  retained  by  Jacob  Appleford  out  of  the 
testator's  share  of  monies  which  arose  from  winding  np 
the  affairs  of  the  late  co-partnership  between  the  tes- 
tator and  George  Smith,  and  had  since  been  retained  by 
Jacob  Appleford  as  his  own  property.  In  answer  to 
the  second  inquiry  as  to  the  amount  due  from  the  part- 
ners to  the  testator's  estate,  the  Chief  Clerk,  in  certifying 
the  amount  due,  did  not  deduct  the  2,000/.,  but,  not- 
withstanding the  previous  finding,  treated  the  testator 
as  referring  in  his  will  to  that  sum  and  not  to  his 
nephew's  share  of  the  partners  debt. 

The  Defendants  neither  took  out  a  summons,  nor 
moved  to  vary  this  Certificate ;  but  the  Plaintiffs  moved 
to  vary  the  Certificate,  and  that  it  might  be  declared, 
that  the  2,000/.  ought  to  have  been  deducted  firom  the 

amonnt 
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amount  found  due  by  Jacob  AppUford  to  the  estate        1866. 
of  the  testator. 

The  Motion  came  on,  with  the  cause  on  further  con- 
siderationy  before  the  Master  of  the  Rolls  on  the  13th 
July  1866,  when  his  Honor  confirmed  the  Certificate 
€>t  his  Chief  Clerk,  being  of  opinion  that  the  testator 
'iJiought  that  a  doubt  might  be  raised  as  to  whether  the 
,000/.  was  a  gift  or  not,  and  that,  therefore,  in  order 
quiet  all  doubts  and  to  settle  all  questions,  although 
had  in  fact  given  the  sum,  he  wished,  in  case  it 
S^ght  be  considered  as  a  debt,  that  it  should  be  re- 
leased.   The  Plaintiffs  appealed  from  this  decision  to 
^Jkat,  Lord  Chancellor. 

Mr.  iZ.  Palmer  and  Mr.  G.  8.  Law  were  for  the 


Mr.  Gkuse  and  Mr.  De  Gex,  for  the  Defendants, 
supported  the  decision  of  the  Master  of  the  Rolls. 

In  the  course  of  the  argument,  a  question  was 
'"^iaed  as  to  how  far  the  parties  were  bound  by  the 
^^rtificate  of  the  Chief  Clerk,  the  Defendants  in- 
ng  that  they  were  entitled  to  object  to  his  finding 
the  2,000/.  in  question  was  a  gift,  and  the  Plain- 
*  submitting,  that  as  to  this  the  Certificate  must 
now  taken  as  conclusive  against  the  Defendants, 
'^o  had  not  taken  any  steps  to  have  it  varied. 

•7Ae  Lord  Chancbllob,  in  giving  judgment,  said: — 

*Xhe  sole  question  was,  what  the  testator  meant  by 

^^^  passage  of  his  will  now  in  question,  in  other  words, 

^*^  ^hat  debt  did  he  refer,  when  he  said  "  I  forgive  the 

^^>H  of  2,000/."    On  the  part  of  the  Appellants  it  was 

said. 
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1856.  saidy  that  there  was  neTer  an  advance  of  a  som  of  2y000i!. 
by  way  of  loan,  for  the  2,0002.  advanced  in  1848  was 
not  by  way  of  loan,  but  by  way  of  gift.  On  that  ques- 
tion a  reference  had  been  directed  by  the  Master  of  the 
Rolls  to  his  Chief  Clerk,  and  the  Chief  Clerk  had 
found  that  the  2,000/.  was  not  a  loan  but  a  gift.  It  had 
been  questioned,  whether  that  was  a  correct  finding  or 
not,  and  it  was  said  by  the  Respondents  that  it  was  in- 
correct, although  the  Master  of  the  Rolls  had  come  to 
a  correct  conclusion  in  holding  that  that  2,000i!.  was 
the  2,000/.  referred  to  in  the  will. 

On  the  first  point,  whether  the  2,000/.  was  a  loan  or 
a  gift,  that  was  concluded  by  the  finding  of  the  Chief 
Clerk,  unless  by  consent,  for  it  was  never  intended 
under  the  new  practice  to  alter  the  rule  that  such  a 
finding  is  conclusive  unless  objected  to.  It  was  not, 
therefore,  open  on  the  present  appeal  to  consider  the 
correctness  of  the  finding,  unless  by  consent.  If  the 
question  had  been  open,  and  it  was  necessary  to  de- 
termine it,  his  Lordship,  though  doubtful  on  the  point, 
was  disposed  to  agree  with  the  Master  of  the  Rolls, 
and  to  think  that  the  Chief  Clerk  was  right  in  treating 
the  2,000/.  as  a  gift  and  not  as  a  loan. 

It  was  not,  however,  material  to  decide  the  question 
of  gift,  for  it  was  clear  that  the  testator,  when  he  used 
the  words  on  which  the  present  discussion  arose,  was 
referring  to  this  sum  of  2,000/.  If  the  Chief  Clerk  was 
right  in  saying  that  there  was  no  loan,  the  words  used 
would  not  be  strictly  applicable,  but  still  there  was  no 
other  2,000/.  to  which  they  could  apply.  It  was  im- 
possible to  suppose  that  the  testator  could  be  referring 
to  a  proportionate  part  of  the  three  debts  of  2,100/., 
3,300/.  and  1,600/.;  and  more  violence  would  be  ofiered 
to  the  words  used,  by  holding  that  the  testator  was  re* 

ferriug 
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ferriDg  to  these  debts,  than  by  supposing  that  he  spoke        1866. 
of  the  2,000/.  inaccurately.  ^-^^v-^ 

Smith 
o. 

His  Lordship  added,  that  he  came  to  this  decision  Armstroho. 
the  more  readily,  because,  although  on  the  whole  he 
agreed  in  thinking  that  the  advance  of  the  2,000/.  was 
a  gift,  yet  the  point  appeared  on  the  evidence  to  be  so 
doubtful,  that  the  testator  might  well  have  chosen  to 
put  it  out  of  doubt  by  inserting  in  his  will  the  words 
in  question.  His  Lordship,  therefore,  considered  that 
the  Master  of  the  Rolls  was  right,  that  there  was  no 
sufficient  reason  for  bringing  the  case  under  review,  and 
that  the  appeal  must  be  dismissed  with  costs. 


LEE  V.  GREEN. 

rjan.  18, 19,25. 
His  was  an  appeal   by  the  Defendants  against  a    Before  The 

decree  made  by  Vice-Chancellor  Stuart  in  favour    ^^^  jj^^ 

the  Plaintiffs :   the  following  were  the  facts  of  the  Cranworth. 

^^S^  A  decree  in 

equity  for  the 
payment  by 
the  Defena- 

^^t^iam  Holmes  of  Norwood  Green  near  Halifax  55'.*°.*^®^ 

,       -—        ^.  ,.  ^     ,  /.    ,r    T    ^  Plaintiff  of  a 

the  West  Rtding  of  the   county  of   York  farmer,  sum  of  money 

^        o  died  in  1814,  by  his  will  dated  the  13th  March  onj>'->efore  a 

J^  «^  '     -^  certam  day, — 

^*  I  3  which  was  duly  proved  by  Thomas  Fearnside  Held,  in  re- 
James  Blackburne  the  executors,  bequeathed  250/.,  p^roviaions  of 

of  a  larger  sum  in  which  his  sou  John  Holmes  ^^^  ^ct  l  &  2 
^  Ftc^c.  110, 

was  not  to  confer 
any  priority 
^^^^ainst  a  deed  executed  by  the  Defendant,  conveying  his  freehold  estate  in  a  register 
l^^^^ty  to  trustees  for  the  benefit  of  his  creditors,  or  as  against  a  vesting  order  made 
V^    the  Defendant's  insolvency,  the  deed  having  been  executed,  and  the  vesting  order 
^^ViDff  been  made,  previously  to  the  registration  of  the  decree. 
.    iiadf  also,  that  the  non-registration  of  the  deed  and  of  the  vesting  order  until  after 
^^registration  of  the  decree  was  immaterial,  it  being  proved  that  the  Pliuntiffhad 
^^^^'^ios  of  the  deed  and  of  the  vesting  order  when  he  registered  the  decree. 
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1856.  was  indebted  to  him,  to  his  executors  upon  trust  to 
pay  the  interest  thereof  to  his  the  testator's  daughter 
Mary  Shoesmith  during  her  life,  and  after  her  death  to 
divide  the  principal  sum  equally  amongst  her  four 
children,  Rachael,  Hannah,  William  and  Jonas,  whose 
interests  were  to  be  vested  on  attaining  twenty-one. 
Mary  Shoesmith  died  on  the  12th  April  1843  :  all  her 
four  children  attained  twenty-one ;  Rachael  became  the 

wife,  and,   subsequently,  the  widow  of Lee ; 

Hannah  married  Joseph  Priestley,  and  died  in  the  life- 
time of  her  mother ;  William  and  Jonas  both  died  in 
the  lifetime  of  their  mother  and  intestate ;  Rachael  Lee, 
under  letters  of  administration  granted  to  her,  became 
the  legal  personal  representative  of  her  brothers  WiUiam 
and  Jonas;  and  Joseph  Priestley^  under  letters  of  ad- 
ministration granted  to  him,  became  the  legal  personal 
representative  of  his  wife. 

Shortly  after  the  death  of  Mary  Shoesmith,  Rachad 
Lee,  being  in  her  own  right  and  as  administratrix  en- 
titled to  three-fourths  of  the  legacy  of  250/.,  and  Joseph 
Priestley,  as  administrator  being  entitled  to  the  re- 
maining fourth,  instituted  a  suit  {Lee  v.  Holmes)  against 
the  testator's  son  John  Holmes,  and  Thomas  Fearnside 
(the  then  sole  surviving  executor),  for  the  purpose 
of  obtaining  payment  of  the  250/.  and  interest  since 
the  death  of  Mary  Shoesmith  ;  and  by  a  Decree  made 
in  the  cause,  dated  the  20th  April  1853,  which  was 
afterwards  duly  passed  and  entered,  it  was  ordered,  that 
John  Holmes  and  Thomas  Fearnside  should  on  or 
before  the  20th  June  then  next  pay  to  Rachael  Lee 
187/.  10«.,  being  three-fourths  of  the  250/.,  together  with 
interest  at  four  per  cent,  from  the  death  of  Mary  Shoe» 
smith,  and  that  they  should,  on  or  before  the  same  20th 
June,  pay  to  Joseph  Priestley  62/.  lOs.,  being  the  re- 
maining 


CASES  IN  CHANCERY.  167 

nudning  fourth  of  the  260L,  with  like  interest,  and  1856. 
that  they  should  also  pay  to  Rachael  Lee  and  Jaeeph 
Ptieetley  their  costs  of  the  suit  On  the  20th  June 
1853  there  was  due  and  owing  and  payable  under  this 
Decree  a  sam  of  433/.  Ss.  7d.,  that  is  to  say,  263/.  1 8s.  4d 
to  Rachael  Lee^  and  87/.  19«.  5d.  to  Joseph  Priestley , 
together  with  81/.  \0s.  \0d.  the  amount  of  their  costs 
as  taxed. 

Thomas  Feamside  was,  at  the  date  of  the  Decree  and 
during  his  life,  wholly  without  the  means  of  satisfying 
^vhat  was  due  from  him  thereunder,  and  he  died  without 
leaving  any  property  whatever.  John  Holmes  was,  at 
3.nd  before  the  date  of  the  Decree  and  thenceforth,  be- 
sides other  property  which  was  of  small  value,  abso- 
lutely entitled  to  a  freehold  farm  called  Field  Head  Farm 
^t  Norwood  Green  free  from  all  incumbrances  except 
a.  mortgage  in  fee  thereof  for  securing  700/.  and  interest 
vested  in  Isaac  Green  and  William  Lister  under  an 
'^denture  of  Mortgage  dated  the  11th  January  1851. 

On  the  16th  June  1853,  JZ.  Lee  and  J.  Priestley 
^^Uscd  a  proper  service  of  the  Decree  in  Lee  v.  Holmes^ 
^^d  a  formal  demand  for  payment  of  the  amount  due  to 
^^etn  thereunder,  to  be  made  on  John  Holmes  per- 
sonally.    On  the  same  day,  but,  as  it  was  alleged, 
^f^r  the  service  of  the  Decree  and  demand  had  been 
'^^^ade  on  him,  John  Holmes  executed  a  Deed  con- 
"^^ying  and  assigning  all  his  property  real  and  personal 
^o  George  Highum  and  Joshua  JButterworth  upon  trust 
^^  sell,  and  out  of  the  proceeds  to  pay  off  the  mortgage 
^  X  Green  and  W.  Lister  and  to  apply  the  residue  for 
^e  benefit  of  the  creditors  of  John  Holmes  generally. 
Notice  of  this  Deed  was  given  to  P.  Lee  and  J.  Priestley, 
^  the  I8th  June  1853.    On  the  1st  July  1853,  John 

Holmes 
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1856.  Holmes  was  arrested  under  a  Writ  of  Attachment  issaed 
against  him  by  the  Court  of  Chancery  at  the  instance  of 
JR.  Lee  and  J.  Priestley  for  non-compliance  with  the  De- 
cree, and  he  was  committed  to  custody  in  the  Gaol  at  YorJu 
On  the  11th  July  1853,  John  Holmes^  being  then  still  in 
custody  at  York  Gaol,  presented  a  Petition  to  the  Judge 
of  the  County  Court  at  York  for  his  discharge  under 
the  Act  for  Relief  of  Insolvent  Debtors,  whereupon,  on 
the  12th  Jtdy  1853,  the  usual  Vesting  Order  was  made : 
this  Order  was  never  registered.  On  the  8th  August 
1853,  the  Insolvent  lodged  his  schedule  of  debts  and 
credits,  and  by  an  Order  of  the  Insolvent  Debtors  Court, 
dated  the  29th  August  1853,  Joseph  Priestley  was  ap- 
pointed the  Assignee  of  his  estate :  this  Order  was 
registered  at  Wakefield  on  the  7th  October  1853.  A 
proper  Memorandum  or  minute  of  and  relating  to  the 
decree  in  Lee  v.  Holmes  was,  on  the  lOth  August  1853, 
left  by  or  on  behalf  of  JR.  Lee  and  J.  Priestley  with  the 
Senior  Master  of  the  Court  of  Common  Pleas  at  West- 
minster for  registration,  and  was  duly  registered  ac- 
cordingly; and  on  the  26th  August  1853,  the  Decree  or 
a  Memorial  thereof  was  duly  registered  at  the  proper 
Registry  Office  at  Wakefield. 

Under  the  circumstances  just  stated,  JR.  Lee  and  J. 
Priestley  insisted  that  they  were  in  no  way  bound  or 
affected  by  the  Deed  of  the  16th  June  1853,  but  were 
entitled  as  judgment  creditors  of  John  Holmes  to  a 
charge  upon  his  freehold  farm  and  premises  for  the 
whole  amount  due  and  payable  to  them  for  principal, 
interest  and  costs  under  the  Decree  in  priority  to  all 
other  claims  thereon,  except  the  mortgage  of  /.  Green 
and  W.  Lister  which  was  the  only  incumbrance  on  the 
same  premises  then  standing  registered  against  John 
Holmes  at  the  Registry  Office  at  Wakefield. 

I.  Cfreen 
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/•  Crrten  and  W.  Lister^  under  a  power  of  sale  con-  .     1856. 
tamed  in  their  mortgage^  subsequently  sold  the  estate 
in  question  by  private  contract ;  and  it  was  alleged  by 
R.  Lee  and  J.  Priestley  that,  in  the  course  of  carrying 
tbis  sale  into  effect^  /.  Green  and  W.  Lister  expressly 
undertook  to  pay  over  to  them  the  surplus  of  the  pur- 
chase-money after  the  satisfaction  of  the  mortgage ;  but 
J.  Cfreen  and  TF.  Lister,  being  served  with  notice  of  the 
claims  of  the  Trustees  under  the  Deed  of  the  16th  June 
1863,  retained  the  whole  of  the  purchase-money,  1380/. 
The  mode,  however,  in  which  it  will  be  seen  that  the 
I>ord   Chancellor  disposed   of  this  part  of  the   case 
renders  it  unnecessary  to  go  more  particularly  into  the 
jooatter. 

The  Bill  in  the  present  suit  was  filed  on  the  1 1th  Janu- 
4*ry  1855,  by  R.  Lee  and  J.  Priestley  against  /•  Green 
fl^nd  W.  lister  as  Mortgagees,  and  against  George  Higham 
wuqA  Joshua  JButtenvarth  as  Trustees  of  the  Deed  of  the 
\G\hJune  1853;  and  it  prayed  a  declaration  that  the 
Plaintiffs  as  judgment  creditors  of  John  Holmes  under 
Add  by  virtue  of  the  Decree  made  in  the  suit  of  Lee  v. 
-holmes  became  entitled  to  a  charge  upon  his  freehold 
^no  and  premises  subject  only  to  the  mortgage  se- 
curity of  the  Defendants  /.  Green  and  W.  Lister  and 
^^  priority  to  all  other  claims  thereon,  and  also  became 
^^titkd  to  have  the  balance  of  the  purchase-money  for 
^^  form  and  premises,  remaining  after  satisfying  the 
^^ount  justly  due  to  the  last-named  Defendants  on  their 
Mortgage  security,  applied  in  payment  of  what  was  due 
^d  payable  to  the  Plaintiffs  for  their  principal  monies 
^^terest  and  costs  under  the  Decree,  and  it  prayed 
accounts  and  directions  consequent  on  this  declaration, 
^e  Bill  alleged,  among  other  things,  that  the  Deed  of  the 
I6th/icn«  1853  had  never  been  registered  in  the  county 
^  York  or  elsewhere,  that  it  was  the  result  of  a  scheme 

formed 
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1856.  formed  by  J,  Holmes  and  bis  trustees  for  the  express 
purpose  of  depriving  tbe  Plaintiffs  of  tbe  benefit  of  the 
Decree  or  at  least  of  impeding  them  in  prosecuting  the 
same  against  the  property  of  J.  Holmes^  and  that  the 
Defendant  O.  Higham  acted  as  the  solicitor  of  J. 
Holmes  in  the  suit  of  Lee  v.  Holmes  and  in  other 
matters,  and  that  in  that  character  he  prepared  the  Deed 
and  advised  J.  Holmes  as  to  his  execution  thereof,  and 
that  the  Defendant  J.  Butterworth  was  the  nephew  of 
6.  Higham  and  at  his  request  consented  to  become  a 
trustee  under  the  Deed. 

The  cause  came  on  to  be  heard  before  Vice-Chan- 
cellor  Stuart  on  the  9th  July  1855,  when  his  Honor 
made  a  decree,  declaring  that  the  Plaintiffs  as  judg- 
ment creditors  of  John  Holmes  under  and  by  virtue  of 
the  Decree  in  Zee  v.  Holmes  became  entitled  to  a  charge 
upon  his  freehold  farm  and  premises  subject  only  to 
the  mortgage  security  of  the  Defendants  /.  Green  and 
W.  Lister  and  in  priority  to  all  other  claims  thereon, 
and  also  became  entitled  to  have  the  balance  of  the 
purchase-money  for  the  farm  and  premises,  remaining 
after  satisfying  the  amount  justly  due  to  the  said  De- 
fendants on  their  mortgage  security,  applied  in  payment 
of  what  was  due  and  payable  to  the  Plaintiffs  for  their 
principal  monies  interest  and  costs  under  the  decree, 
and  directing  the  following  accounts  to  be  taken,  namely, 
first,  an  account  of  what  at  the  time  of  their  receipt  of 
the  purchase-money  for  the  farm  and  premises  was  due 
to  the  Defendants  /.  Chreen  and  W.  Lister  for  principal 
interest  and  costs  charges  and  expenses  including  any 
costs  charges  and  expenses  properly  incurred  subse- 
quent to  the  receipt  of  the  purchase-money,  secondly, 
an  account  of  the  interest  received  by  the  Defendants 
/.  Green  and  W.  Lister  or  either  of  them  of  the  pur- 
chase-money from  the  purchaser  of  the  farm  and  pre- 


Against  this  decree  two  separate  appeals  were  pre- 
^^J^led    by  the   Defendants,   one   by  G.  Higham   and 
•  Lutterworth  the  Trustees  of  the  Deed  of  the  16th 
^ne  1853,  and  the  other  by  /.  Green  and  W.  Lister^ 
^Mortgagees  (a). 

Mr. 

C«)  The  13th,  18th  and  19th      argument  mainly  turned,  are  at 
^•^tiona  of  the  Act  1  &  2  Vict,      follow  :— 
^  ^  X 0,  on  the  effect  of  which  the  XIII."  And  be  it  enacted,  that 

Vol.  VI.  M  D.M.O. 
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misesy  thirdly,  an  account  of  the  rents  and  profits  of       1856. 

the  farm  and  premises  received  by  the  said  Defendants 

since   they  entered   into  possession  or  which  without 

their  wilful  neglect  or  default  might  have  been  received| 

and  directing  that  what  should  be  found  due  to  the  said 

Defendants  for  principal  and  interest  and  costs  charges 

and  expenses  as  aforesaid  should  be  deducted  from  the 

amount  of  the  purchase-money  and  of    the  interest 

thereon,  if  any,  received  by  the  Defendants  /.  Green 

and  TF.  Lister  together  with  what  should  appear  to  be 

due  from  them  on  the  account  of  receipts  and  profits, 

and  that  the  balance  should  be  ascertained  and  the 

interest  computed  on  such  balance  from  the  time  when 

the  purchase-money  was  paid  at  the  rate  of  four  per 

cent,  and  that  the  Defendants  /.  Green  and  W.  Lister 

should  pay  the  amount  of  such  balance  and  interest 

-together  with  subsequent  interest  on  such  balance  to 

Xhe  time  of  payment  to  the  Plaintiffs  towards  satisfac- 

't.ion  of  the  several  sums  which  on  the  20ih  of  June 

1B53  were  due  and  payable  to  them  for  their  respective 

j3riQcipal  monies  and  interest  and  costs  under  the  De- 

^rree,  together  with  interest  on  the  same  several  sums 

#B'0[Q  the  last-mentioned  day  .at  the   rate  of  four  per 

<^^nt.,  and  that  the  Defendants  /.  Green,  W.  Lister, 

eorge  Higham  and  Joshua  Butterworth,  should  pay 

the  Plaintiffs  their  costs  of  the  suit. 
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Mr.  Wigram  tnd  Mr.  Teller,  for  the  PlamtiflfB. 

They  sobmitted  thai  the  decree  of  the  Yice-Chan- 

cellor 


ft  Jod^Brat  AIRMj  CDtCfM  ^p  Of 

to  be  hereafter  entered  op  agimst 
an  J  penoo  io  way  of  her  Majesty's 
Superior  Courta  at  Weatnunfter 
fhall  operate  aa  a  diarge  opoo  aQ 
laodty  tenemeotSy  rectoriety  ad- 
TowfODfy  tithes,  rents  and  here- 
ditaments (including  lands  and 
bereditamenti  of  eopyhold  or  cua- 
tomary  tenure),  of  or  to  which 
such  person  shaU,  at  the  time  of 
entering  up  such  judgment,  or  at 
any  time  afterwards,  be  seised, 
possessed  or  entitled  for  any  estate 
or  interest  whatever,  at  Law  or 
in  Equity,  whether  in  possession, 
reversion,  remainder  or  expect- 
ancy, or  over  which  such  person 
shall,  at  the  time  of  entering  up 
such  judgment,  or  at  any  time 
afterwards,  have  any  disposing 
power  which  he  might,  without 
the  assent  of  any  other  person, 
exercise  for  his  own  benefit,  and 
shall  be  binding  as  against  the 
person  against  whom  judgment 
sholl  be  so  entered  up,  and  against 
all  persons  claiming  under  him 
after  such  judgment,  and  shall 
also  bo  binding  as  against  the 
issue  of  his  bf>dy  and  all  other 
pertoni  whom  he  might,  without 
tlie  assent  of  any  other  person, 
cut  off  and  debar  from  any  re- 
mainder, reversion  or  other  inte- 
rest in  or  out  of  any  of  the  said 
lands,  tenements,  rectories,  ad- 
vowsons,  tithes,  rents  and  here- 
ditaments, and  that  every  judg- 
ment creditor  shall  have  such  and 
tht  lame  remedies  in  a  Court  of 


Equity  agaiost  the  hcrcditaaieBta 
80  diargcd  by  virtne  of  this  Act» 
or  any  part  tbereol^  as  be  would 
be  entitled  to  in  caae  the  penoo 
against  whom  socb  judgment  ahall 
have   been    so   entered  np  bad 
power  to  charge  the  same  here- 
ditaments,  and  had  by  writing 
under  his  hand  agreed  to  charge 
tbe  same,   with  the  amount  of 
such  judgment  debt  and  interest 
thereon  :  provided  that  no  judg- 
ment creditor  shall  be  entitled  to 
proceed  in  Equity  to  obtain  tiie 
benefit  of  such  charge  until  after 
the  expiration  of  one  year  from 
the  time  of  entering   np  such 
judgment,  or  in  cases  of  judg- 
ment already  entered  op,  or  to 
be  entered  up  before  the  time 
appointed  for  the  commencement 
of  this  Act,  until  after  the  expira- 
tion of  one  year  from  the  time 
appointed  for  the  commencement 
of  this  Act,  nor  shall  such  charge 
operate  to  give  the  judgment  cre- 
ditor any  preference  in  case  of 
the   bankruptcy  of   the   person 
against    whom    judgment    shall 
have  been  entered  up,  unless  such 
judgment  shall  have  been  entered 
up  one  year  at  least  hetom  the 
bankruptcy:  provided  also,  that 
as  regards  purchasers,  mortgagees 
or  creditors,  who  shall  have  be- 
come such  before  the  time  ap* 
pointed   for  the  commencement 
of  this  Act,  such  judgment  shall 
not  affect  lands,  tenements  or  he- 
reditaments, otherwise  than  aa  tbt 
same  would  have  been  afieded  bjr 
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cellor  was  correct.    The  Plaintiffs  showed  a  better  title 
to  the  equity  of  redemption  of  the  property  in  question 

than 


}8fi6« 


mcb  judgment  if  this  Act  had 
Dot  paaaed:  provided  also,  that 
nothing  herein  contained  aball  he 
deemed  or  taken  to  alter  or  affect 
any  doctrine  of  Courts  of  Equity 
whereby  protection  is  given  to 
pwchaaers  for  valuable  considerar 
tion  withottt  notice." 

XVIII.  «And  be  it  enacted, 
that  all  decrees  and   orders  of 
Courts  of  Equity,  and  aH  rules  of 
Courts  of  Common  Law,  and  all 
orders  of  the  Lord  Chancellor  or 
of  the  Court  of  Review  in  matters 
of  Bankruptcy,  and  all  orders  of 
die  Lord  Chancellor  in  matters 
of  Lunacy,  whereby  any  sum  of 
money,  or  any  costs,  charges  or 
expenses,  shall  be  payable  to  any 
person,  shaH  have  the  effect  of 
Judgments  in  the  Superior  Courts 
of  Common  Law,  and  the  persons 
to  whom  any  such  monies,  or 
eosts,  charges  or  expenses,  shall 
hi  payable,  shall  be  deemed  judg* 
meat  cieditors  within  the  meaning 
<f  thia  Act ;  and  all  powers  hereby 
^ven  to  the  judges  of  the  Superior 
^^rts  of  Common  Law  with  re- 
spect to  matters  depending  in  the 
^*ine  Courts  shall  and  may  be 
exercised  by  Couits  of   Equity 
^'itli  respect  to  matters  therein 
^^poodiag,    and    by    the    Lord 
^^^^^oeeHor  and  the  Court  of  Re- 
^^'W  in  matters  of  Bankruptcy, 
•**^  by  the  Lord  Chancellor  in 
''^^^ters  of  Lunacy ;  and  all  reme- 
^«%  hereby  given  to  judgment 
^^^^itors  are  in  like  manner  given 
^    persons  to  whom  any  monies 
^''^  <>Mts,  chaigea  or  expenses,  are 

M 


by  such  orders  or  rules  respec- 
tively directed  to  be  paid."| 

XIX.  **  Provided  always,  and 
be  it  further  enacted,  that  no  judg- 
ment of  any  of  the  said  Superior 
Cotirts,  nor  any  decree  or  order 
in  any  Court  of  Equity,  nor  any 
rule  of  a  Court  of  Common  Law, 
nor  any  order  in  Bankruptcy  or 
Lunacy,  shall  by  virtue  of  this  Act 
affect  any  lands,  tenements  or 
hereditaments,  as  to  purchaaecSy 
nK>rtgagees  or  creditors,  unless 
and  until  a  memorandum  or 
minute,  containing  the  name  and 
the  usual  or  last  known  place  of 
abode,  and  the  title,  trade  or  pro« 
fession  of  the  person  whose  estate 
is  intended  to  be  affected  thereby, 
and  the  Court,  and  the  title  of  tha 
cause  or  matter  in  which  such 
judgment,  decree,  order  or  rule 
shall  have  been  obtained  or  made^ 
and  the  date  of  such  judgment, 
decree,  order  or  rule,  and  the 
account  of  the  debt,  damages^ 
costs  or  monies  thereby  recovered 
or  ordered  to  be  paid,  shall  be  left 
with  the  Senior  Master  of  the 
Court  of  Common  Pleas  at  West- 
minster, who  shall  forthwith  enter 
the  same  particulars  in  a  hook  in 
alphabetical  order  by  the  name  of 
the  person  whose  estate  is  in- 
tended to  be  affected  by  such 
judgment,  decree,  order  or  rule, 
and  such  officer  shall  be  entitled 
for  any  such  entry  to  the  sum  of 
five  shillings;  and  all  persons 
shall  be  at  liberty  to  search  the 
same  book  on  payment  of  the  sum 
of  one  shilling." 
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1856.  than  those  who  claimed  either  under  the  Deed  or  under 
the  Insolvency.  The  Decree  made  in  Lee  v.  Holmes  on 
the  20th  April  1853  conferred  on  the  Plaintifis  a  com- 
plete title  at  law,  which  must  prevail  unless  it  could  be 
in  any  way  displaced,  Sharpe  v.  The  Earl  of  Scar^ 
borough  (a).  The  argument  on  the  other  side  was,  that 
by  the  nineteenth  section  of  the  Act  1  &  2  VicL  c.  110, 
no  benefit  could  be  obtained  by  the  Plaintiffs  from  the 
Decree  until  the  lOth  August  1853,  when  the  Memo- 
randum for  registration  was  left  at  the  Common  Pleas. 
The  answer  to  this  was,  that  the  section  referred  to 
related  only  to  the  remedies  created  by  the  particular 
Act,  and  was  merely  a  qualification  of  the  thirteenth 
section  which  enacted  that  a  judgment  when  entered 
up  should  operate  as  a  charge  on  real  estate ;  but  the 
title  of  the  Plaintifis  was  quite  independent  of  the  Act. 
J,  Holmes  had,  therefore,  no  interest  of  which  he  could 
lawfully  dispose,  and  under  these  circumstances  the 
assignment  in  insolvency  operated  as  an  innocent  as- 
surance, Mitford  V.  Mitford{b).  Again,  the  Order  in 
Insolvency  was  not  registered  until  October  1853,  and 
under  the  Act  it  could  have  no  effect  until  so  registered 
(see  1  &  2  Vict.  c.  110,  s.  46),  unless,  indeed,  it  was 
shown  that  the  Plaintifis  had  notice  of  it  when  they 
registered  their  Decree;  no  such  notice  was,  however, 
proved. 

They  referred  to  the  general  provisions  of  the  York- 
shire Registry  Act  (2  &  3  Anne,  c.  4),  and  to  the  Acts 
2  Vict.  c.  11,  s.  5,  and  18  &  19  Vict.  c.  15,  s.  4 :  ihey 
also  mentioned  Robinson  v.  IJedger{c),  and  Cathrow 
V.  Eade[d). 


Mr. 


(a)  4  F€f.  538.  (c)  14  Jur.  784. 

(6)  9  Vet.  87.  {d)  1  Sm.  4  G.  423. 
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[r.  Malxtis  and  Mr.  J.  T,  Humphry^  for  the  Ap-        1856. 
>e1I^nts  6.  Higham  and  J.  Butterworih. 

I  ndependently  of  the  Statute  1  &  2  Vict.  c.  110,  the 
X>ec;ree  in  Lee  v.  Holmes  gave  the  Plaintiffs  no  charge 
on   Any  part  of  the  real  estate  of  J.  Holmes^  and  there- 
fore they  had  no  lien  when  the  Deed  of  the  16th  June 
18&3  was  executed.     The  case  of  Sharpe  v.  The  Earl 
of    ^Scarborough  (a),  cited  on  the  other  side,  did  not 
establish  anything  contrary  to   this.     The   Plaintiffs' 
title  depended  entirely  on  the  Act  1  &  2  Vict  c.  1 10, 
but  that  Act  gave  no  right  until  registration.     Thus 
J.  fJolmes  was  at  liberty  down  to  the  10th  August  1853 
to  dispose  of  the  equity  of  redemption  in  question,  just 
as  if  no  decree  existed  against  him;  and  before  that 
day  it  had  passed  from  him,  either  by  virtue  of  the  Deed 
of  the  16th  June  1853,  or  the  Order  in  Insolvency.     As 
to  the  Deed,  the  Vice-Chancel  lor  seemed  to  have  taken 
an  unfavourable  view  of  the  conduct  of  J.  Holmes  and 
bis  solicitor  in  regard  to  it;  but  it  was  submitted  that 
the  transaction  was  quite  justifiable  under  the  circum- 
stances, Picfc/ocA  y.  Lister  {b).     It  was  said  that  the 
Order  in  Insolvency  ought  to  have  been  registered ;  this 
DO  doubt  was  so,  but  the  objection  became  immaterial 
here  where  one  of  the  persons  taking  the  objection  was 
the  party  who  ought  to  have  registered  the  Order.   The 
Plaintiffs,  therefore,  could  not  have  the  benefit  of  the 
^fcree  under  which  they  claimed,  first,  because  they 
^^re  not  purchasers  for  valuable  consideration  but  only 
pDeral  creditors,  and,  secondly,  because  they  must  be 
taken  to  have  had  express  notice  of  the  Vesting  Order  : 
their  only  right  was  to  go  in  under  the  insolvency. 

"Tliey  referred  to  the  thirteenth,  eighteenth,  nineteenth, 

forty-sixth 

(o)  4  Va.  538.  (</)  3  M.  4  .S.  371. 
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1866.  forty-sixth  and  fifly-niDth  sections  of  the  Act  1  &  2  Vict, 
c.  110;  to  the  Acts  2  &  3  Vict.  c.  11,  and  3  &  4  Vict. 
c.  82,  and  to  Sugdens  Vend.  §p  Purch.  Vol.  ii.  p.  402, 
ed.  10:  they  cited  Johnson  v.  Holdsworth  {a),  Whit- 
worth  V.  Gaugain  (6),  JBrearcliff  v.  Dorrington  (c),  and 
JEx  parte  Bogle  {d). 

Mr.  G.  L.  Runell,  who  was  with  Mr.  Elmsleg,  for 
the  other  Appellants  /.  Green  and  W.  Lister. 

He  submitted  that  the  decree  of  the  Vice-Chancellor 
was  wrong,  because  his  Honor  had  not  only  not  given 
the  Mortgagees  their  costs,  but  had  ordered  them  to 
pay  costs,  and  also  to  pay  interest :  he  insisted  that  the 
Mortgagees  had  acted  with  perfect  good  faith  in  the 
transaction. 

Mr.  Wigram  replied. 

He  submitted  that  the  undertaking  given  by  /.  Green 
and  W.  Lister  in  reference  to  the  proceeds  of  the  sale 
of  the  property  in  question  was  alone  sufficient  to  sustain 
the  Vice-Chancellor's  decree.  He  cited  O*  Connor  ▼. 
8paight{e\  The  Taff  Vale  Railway  Company  v. 
Nixon  (/),  Foley  v.  Hill  (g). 


Jan.  25.  The  LoRD  Chancellor  delivered  judgment. 

Having  stated  the  facts  of  the  case  as  above  set  out, 
that  the  bill  in  the  present  suit  had  been  filed  on  the 
assumption  that  by  the  registration  of  the  Decree  in 
Lee  V.  Holmes  the  Plaintiffs  had  become  entitled  as 
judgment  creditors  to  the  surplus  of  the  proceeds  of 
the  sale  of  the  premises  in  question  after  satisfying  the 
mortgage,  that  the  Vice-Chancellor  had  made  a  decree 

in 

(a)  1  Sim,  N.  S.  106.  (e)  1  Sch.  4-  Lef.  305. 

(b)  3  Hare, 416;  1  Phil.  728.  (/)  1  H.  L.  Cos,  HI. 
(f)  4  Dc  O.  4  5. 122.  (g)  2  U.  L.  Cm.  28. 
(d)  3  De  G.,  Mac,  4-  G.  515. 
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in  favour  of  the  claim,  and  that  the  question  on  the  pre-        18I9. 
sent  appeal  was  whether  that  was  a  correct  view  of  the 
law  or  not  His  Lordship  proceeded  as  follows:— < 

The  decision  of  this  question  depends  mainly  on  the 
Sutute  1  &  2  Vict.  c.  110.    By  the  thirteenth  section  it 
is  enacted  that,  &c.  (His  Lordship  here  read  the  section) ; 
and  by  the  eighteenth,  that,  &c.  (His  Lordship  here  read 
the  section) ;  and  then  the  nineteenth  section  provides, 
that,  &c.  (His  Lordship  here  read  the  section).    Two 
years  after  the  passing  of  this  Act,  another  Statute  (3  &  4 
TxcU  c.  82)  was  passed,  which  (section  2)  reciting  the 
provisions  of  the  former  Act  (1  &  2  Vict.  c.  1 10),  and 
that  doubts  had  been  entertained  whether  a  purchaser 
mortgagee  or  creditor  having  notice  of  any  such  judg- 
ment decree  order  or  rule  would   not  in   equity  be 
affected  thereby,  notwithstanding  such  a  memorandum 
or  minute  of  the  same  as  in  the  former  Act  mentioned 
might  not  have  been  left  with  the  senior  Master  of  the 
said   Court  of  Common  Pleas,  declares  and  enacts, 
that  no  such  judgment,  decree,  order  or  rule  as  afore- 
d  shall,  by  virtue  of  the  said  Act,  affect  any  lands, 
nements  or  hereditaments  at  law  or  in  equity,  as  to 
p^jirchasers,  mortgagees  or  creditors,  unless  and  until 
8 each  a  memorandum  or  minute  as  in  the  said  Act  in 
«it  behalf  mentioned  shall  have  been  left  with  the 
ciior  Master  of  the  said  Court  of  Common  Pleas  at 
^stminster,  any  notice  of  any  such  judgment,  decree, 
er  or  rule  to  any  such  purchaser,  mortgagee  or 
^'^itor  in  any  wise  notwithstanding."     In  the  last 
^^sion  of  Parliament  another  Act  was  passed  (18  &  19 
^t,  c*  16),  the  object  of  which  (section  5)  was  to 
ove  a  doubt  which  had  arisen  on  the  former  Act  as 
the  extent  of  the  operation  of  the  provisions  of  the 
^^cond  section  for  the  protection  of  purchasers  against 
lodgments. 

The 
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1856.  The  first  point  in  the  present  case  aboat  which  I  am 

satisfied  is,  that  the  Decree  in  question  could  not  affect 
the  lands  except  by  virtue  of  the  Act  1  &  2  Vict,  c.  110. 
Before  that  Act,  a  decree  only  operated  against  the 
person  of  a  Defendant:  a  judgment  at  law  indeed 
constituted  a  lien  in  favour  of  the  creditor,  but  that  was 
not  the  case  with  a  decree  in  equity.  The  clear 
meaning,  however,  of  the  Act  is,  that,  as  regards  mort- 
gagees, creditors  and  purchasers,  a  decree  gives  no 
right  unless  and  until  it  is  registered.  In  the  present 
case,  therefore,  the  Decree  gave  no  right  upon  the  lands 
until  the  10th  August,  when  it  was  registered,  and  the 
question  is,  what  was  the  right  which  it  then  gave. 

It  appears  to  me  clear  that  on  the  16th  June  1853 
there  was  a  valid  conveyance  executed,  against  which  tl>e 
Decree,  being  then  unregistered,  would  be  perfectly  in- 
nocuous :  it  was  a  conveyance  to  a  purchaser  or  creditor, 
it  does  not  matter  which,  and,  therefore,  falls  within 
the  provision  of  the  nineteenth  section  of  the  Act,  "as 
to  purchasers,  mortgagees  or  creditors."  It  was  said 
tliat  it  was  a  fraudulent  contrivance,  but,  in  ray  opinion, 
it  was  not  so,  and,  with  all  deference,  I  think  it  may  be 
a  very  honest  proceeding  on  the  part  of  a  debtor,  to 
prevent  any  one  creditor  from  taking  the  whole  of  his 
assets,  and  this  was  the  effect  of  the  transaction  in 
question. 

It  was  then  suggested,  that  the  Deed  of  the  16th  June 
1853  was  inoperative  by  reason  of  the  Vesting  Order  of 
the  12th  Julif,  and  that  that  Order  took  the  estate  from 
the  Trustees.  That  may  be  so,  but  it  does  not  lie  in  the 
mouth  of  the  Plaintiffs  to  say  it,  for  they  cannot  contend 
that  the  estate  was  not  validly  vested  as  against  them- 
selves, but  that  it  was  so  as  against  the  Trustees  of  the 
Deed.     If,  as  between  the  general  creditors  and  the 

creditors 
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creditors  claiming  under  the  Deed,  the  estate  is  to  be  1856. 
taken  away  from  the  Trustees,  it  can  only  be  for  the 
purpose  of  administration  in  the  Insolvent  Court*  Then 
as  to  registration  and  notice,  it  is  quite  clear  that  want 
of  registration  cannot  be  set  up  by  any  person  who  has 
notice;  and  in  this  case  the  Plaintiffs  must  be  taken  to 
bave  had  notice  of  the  Deed,  and  also  of  the  Order,  at 
the  lime  when  they  registered  the  Decree. 

It  thus  appears  that  the  Plaintiffs  have  wholly  failed  to 
establish,  that  under  their  Decree  they  are  entitled  to  any 
rights  as  against  the  Defendants.     It  was,  however,  en- 
deavoured to  set  up  an  engagement  on  the  part  of  the 
liefendants  Green  and  Lister^  the  Mortgagees,  whereby 
^I^ey  undertook  to  pay  over  to  the  Plaintiffs  the  surplus 
^f  the  proceeds  of  the  sale  after  satisfying  the  mortgage ; 
l^ut  this  is  not  a  matter  which  can  entitle  the  Plaintiffs 
^o  relief  in  this  suit.     It  may  be  a  special  matter  of 
claim  against  Green  and  Lister  personally,  if  they  mis- 
applied the  fund,  but  is  not  a  matter  with  which  the 
other  Defendants,  the  trustees,  have  any  concern.     It  is 
^uite  clear,  too,  that  it  is  not  a  ground  on  which  relief 
's  sought  by  the  bill,  for,  though  it  is  asserted  that  the 
*^laintiffs  have  been  misled  by  the  alleged  undertaking, 
^t  is  evident  that  it  did  not  mislead  them  as  to  any 
^ghts  which  they  are  now  seeking  to  establish. 

I  think,  therefore,  that  the  bill  ought  to  have  been  dis- 
^i^ed  and  with  costs.     I  had  at  one  time  some  doubts, 
whether  the  Defendants  Green  ^luA  Zw^^r  ought  to  have 
^eir  costs ;  but,  not  seeing  that  their  undertaking  has 
^^  any  way  misled  the  Plaintiffs,  I  think  that   there 
^ught  to  be  no  distinction,  and  that  the  bill   must  be 
dismissed  as  against  them  also  with  costs,  without  pre- 
judice, however,  to  any  proceedings  which  the  Plain- 
ti&  may  be  advised   to   take  against  them  on   their 
Qodertaking.    There  will  be  no  costs  of  the  appeal. 
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1854. 


MATTHEW  BLUCKE,  Esq.,  deceased,^  Dgj^^jante 
and  Others 


Betwbbn 
JOHN  TREVOR,  Esq.,  deceased    .    .     Plaintiff. 

AND 

:} 

And  betwbbn 
July  29.      WILLIAM  STARISMORE    ....    Plaintiff. 

1855.  ^^ 

April  21,  25.  RICHARD  CHISWELL  and  Others    .     Defendants. 

Not).  12. 

Before  Tht  HPHIS  was  a  Petition  by  the   Rev.  William  Strang 

Lord  Chan-  X.      Biucke,  the  personal  representative  of  the   Do- 

Cranworth  fendant  Matthew  Blucke,  praying  for  the  transfer  to 

LoRDs^us.  ^^^  of  a  sum  of  5,299/.  8s.  Id.  Reduced  Annuities, 

TICE8.  standing  to  the  credit  of  the  cause  of  Trevor  v.  JBluehe. 

On  the  death  The  following  were  the  facts  as  stated  in  the  Petition 

the  Court  in  OH  which  the  application  was  founded. 

1702,  a  large 
sum,  for 

which  as  On  the  28th  February  1669,  Matthew  Blucke  Esq., 

usher  he  was     ^j^^  paternal  ancestor  of  the  Petitioner,  was  admitted 

accountable,  ^  ' 

was  due  from  into  the  office  of  Usher  of  the  Court ;  and  by  articles 
suit  instituted  ^^^"  dated,  covenanted  for  himself  his  heirs  executors  and 
for  the  ad-  administrators  with  Sir  Harbottle  Grimstone  the  then 
his  estate,  Master  of  the  Roils  to  pay  according  to  the  order  of  the 
more  than  suf-  Court  the  money  remaining  due  from  the  office  of  uaher 

ficient  was  •'  ° 

realized  to  lU 

liquidate  the 

amount,  and  all  sums  actually  claimed  were  paid :  in  1719  the  Court  ordered  a  litnd 
sufficient  to  answer  the  unclaimed  sums  to  be  invested,  and  directed  the  interest  to  be  paid 
to  the  representative  of  the  deceased  usher  until  further  order :  similar  orders  for  pay- 
ment of  the  interest  were  from  time  to  time  down  to  1833  made  on  the  application  of 
the  existing  representative  of  the  usher;  and  in  1854,  a  petition  was  presented  for 
the  same  purpose  by  the  then  representative.  On  a  full  discussion  of  the  case,  aud 
on  the  petition  being  amended,  an  order  was  made  for  the  transfer  to  him  of  the 
principal  fund. 

Whether  there  can  be  an  appeal  to  the  House  of  Lords  upon  a  matter  relating  to 
the  Suitors  Fund,  QMsre^  by  the'  Lend  Chancellor. 
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I.    the  times  of  Scott^  Mann  and  Heme,  the  three  pre- 
ling  ushersi  and  also  the  money  which  should  be 
id  into  the  office  in  his  time ;  and  he  gave  several 
e^  &nd  other  securities  for  the  performance  of  his 
^o^enant.     Matthew  Blucke  continued  in  the  office  till 
C^ciober  1702,  when  he  died  intestate,  and  was  suc« 
ceeded  by  the  Plaintiff  John  Trevor y  who,  in  Michael- 
mas Term    1707,  exhibited  his  bill  against  the   De- 
fendant Matthew  Blucke  (the  son  and  heir  and  only 
child  of  itfa/Metr  Blucke  the  Usher  and  then  an  infant) 
and  others,  in  order  to  have  the  real  and  personal  assets 
iA  Matthew  Blucke  the  Usher  and  the  securities  given 
by  him  applied  to  pay  the  debts  due  from  the  office  at 
bis  death.    Upon  the  hearing  of  the  cause  on  the  17th 
My  1708,  it  was  referred  to  Mr.  Hogere,  then  one  of 
the  Masters  of  the  Court,  to  take  an  account  of  the 
office  debts,  and  of  the  real  and  personal  assets  of 
Matihew  Blucke  the  Usher,  and  it  was  decreed  that  the 
estates  comprised  in  the  securities  should  be  sold  and 
the  money  arising  thereby  and  what  should  appear  to 
be  doe  on  the  account  of  the  personal  assets  be  brought 
before  the  then  two  senior  Masters  of  the  Court  to  be  a 
fond  for  the  payment  of  the  office  debts,  and  so  much 
thereof  as  was  necessary  to  answer  the  then  present  de- 
BAod  was  to  be  reserved  for  that  purpose,  and  the  rest 
phiced  out  at  interest  to  improve  the  fund,  and  several 
directions  were  given  touching  the  costs,  and  touching  an 
estate  in  Essex  descended  to  the  Defendant  Matthew 
•B^cie  the  infant.    This  estate,  after  Matthew  Blucke 
the  infant  had  attained  the  age  of  twenty-one  years, 
^^  sold  by  order  of  the  Court,  and  the  monies  arising 
^J  that  sale,  and  by  the  sale  of  the  real  and  other 
estates  comprised  in  the  securities,  and  from  the  per- 
sonal assets,  were  brought  before  the  then  two  senior 
Utters  of  the  Court,  as  was  also  the  money  due  to 
^^tkew  Blucke  the  Usher  recovered  in  the  second 

cause 
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1854.  cause  (wherein  William  Starismore  the  administrator 
de  bonis  non  of  Matthew  Blucke  the  Usher  was  the 
Plaintiff,  and  which  cause  was  commenced  in  pur- 
suance of  the  decree  in  the  first  cause  for  getting  in 
the  debts).  This  money,  with  the  improvements  there- 
of, in  December  1719  exceeded  the  debts  due  from  the 
office  and  which  had  been  from  time  to  time  stated 
by  several  reports  made  by  Master  Rogers.  By  an 
order  of  the  Court,  made  on  the  21st  December 
1719,  it  was  ordered,  that  so  much  of  the  money  as 
would  answer  the  debts  stated  by  the  Master's  report 
therein  mentioned,  and  not  since  satisfied,  should  be 
placed  out  on  government  securities  with  the  Master's 
approbation,  and  that  after  payment  of  Mr.  Trevor's 
costs  and  the  fees  therein  mentioned  to  be  due  to  him 
as  Usher,  the  surplus  of  the  money  in  the  Master's 
hands  should  be  paid  to  the  Defendant  Matthew 
Bluche,  and  also  the  interest  and  produce  of  thg  money 
so  to  be  placed  out  as  aforesaid,  subject  to  the  further 
order  of  the  Court.  Pursuant  to  this  order,  Mr. 
Trevor^s  fees  and  costs  were  paid,  and  money  sufficient 
to  answer  the  office  debts  was  placed  out  at  interest  on 
government  securities  and  replaced  from  time  to  time 
as  the  securities  were  paid  off,  (the  same  for  some  time 
stood  vested  in  4,623/.  14^.  8d.  Old  South  Sea  An- 
nuities placed  to  the  credit  of  the  Accountant-Ge- 
neral  in  the  cause  of  Trevor  v.  Bluche,  but  recently 
by  reason  of  an  arrangement  made  by  the  government 
was  paid  off  and  reinvested  by  the  Accountant-General 
in  the  purchase  of  5,29i)/.  85.  Id.  Reduced  Bank  An- 
nuities in  the  name  of  the  Accountant-General),  and 
the  surplus  of  the  monies  in  the  hands  of  the  two  senior 
Masters  was  soon  after  making  the  last  order  paid  to 
the  Defendant  Matthew  Bluche,  and  the  interest  on  the 
former  securities  and  also  the  interest  or  dividends  on 
the  South  Sea  Annuities  were  from  time  to  time  paid  to 

the 
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the  Defendant  Matthew  Blucke  as  the  same  became  due 
atorberore  Ladi/  Day  1747,  soon  after  which  the  De- 
fendant Matthew  Blucke  died  intestate,  and  thereupon 
letters  of  administration  of  his   personal  estate   were 
granted    to   Elizabeth   Blucke    his    widow.      By   an 
order  of  the  Court,  dated  the  18th  March  1748,  it  was 
ordered  that  92/.  1$.  M.  cash  in  the  Bank  should  be 
paid  to  Elizabeth  Blucke^  and  that  the  growing  dividends 
of  the  Old  South  Sea  Annuities  should  from  time  to 
time  be  also  paid  to  her  as  the  administratrix  of  the 
•  Defendant  Matthew  Blucke^  pursuant  to  the   former 
order  and  subject  to  the  further  order  of  the  Court. 
Pursuant  to  this  order  the  92/.  75.  8c/.  was  paid   to 
Elisabeth  Blucke,  and  the  interest  of  the  Old  South 
Sea  Annuities  was  from  time  to  time  paid  to  her  as  the 
same  became  due  at  or  before  Michaelmas  Day  176*2, 
800Q  after  which  Elizabeth  Blucke  died,  having  made 
ber  will  and  appointed   Catherine  Blucke  her  eldest 
daughter  sole  executrix  thereof,  who  proved  the  same, 
letters  of  administration   de   bonis  non   of  Matthew 
Blucke  deceased  were  also  granted  to  Catherine  Blucke, 
^ho  thereupon  obtained  an  order,  dated  the  2nd  Jpril 
1763,  whereby  it  was  ordered  that  the  interest  accrued 
on  the  Old  South  Sea  Annuities  since  Michaelmas  1762, 
^ndalso  the  future  dividends  thereof,  should  be  paid  to 
I^cr;  and  the  same  were  paid  accordingly  down  to  Lady 
*^y  1773,   soon  after  which  Catherine  Blucke  died, 
having  made  her  will  and  appointed  Elizabeth  Webster 
ner  sister  sole  executrix  thereof,  who  proved  the  same, 
letters  of  administration   de   bonis   non   of  Matthew 
^kcke  deceased  were  also  granted  to  Elizabeth  Web- 
•^r,  who  thereupon  on  the  4th  December  1773  pre- 
i^^rred  her  petition  to  the  then 'Lord  Chancellor,  stating 
^^  several  matters  aforesaid,  and  praying  that  the 
interest  accrued  due  on  the  Old  South  Sea  Annuities 
from  Lady  Day  then  last  and  the  growing  dividends 

thereof 
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1854.  thereof  for  the  future  might  be  paid  to  her  subject  to 
the  further  order  of  the  Court ;  and  by  an  order  made 
on  this  petition  on  the  2 1st  December  1773,  the  same 
was  ordered  accordingly.  Pursuant  to  this  order  the 
dividends  on  the  Old  South  Sea  Annuities  were  from 
Lady  Day  1773  from  time  to  time  paid  to  Elizabeth 
Webster  eis  the  same  became  due  at  or  before  Michaelmas 

1796,  soon  after  which,  on  the  26th  February  1797,  she 
died  intestate.  Letters  of  administration  of  the  personal 
estate  and  effects  of  Elizabeth  Webster  were  granted  to 
Richard  Webster  clerk,  her  only  son  and  next  of  kin, 
and  letters  of  administration  de  bonis  non  of  Matthew 
Bhiche  were  also  granted  to  him.     On  the  27th  April 

1797,  Richard  Webster  preferred  his  petition  to  the  then 
Lord  Chancellor,  stating  the  several  matters  aforesaid, 
and  praying  that  the  interest  accrued  due  on  the  Old 
South  Sea  Annuities  from  and  since  Michaelmas  then 
last,  and  the  growing  dividends  thereof  for  the  future, 
might  be  paid  to  him  as  the  administrator  de  bonis  non 
and  legal  personal  representative  of  Matthew  JBlucke, 
subject  to  the  further  order  of  the  Court;  and  by  an 
order  made  on  the  petition,  dated  the  15th  June  1797, 
the  same  was  ordered  accordingly.  Pursuant  to  this 
order,  the  dividends  on  the  Old  South  Sea  Annuities 
were  from  Michaelmas  1796  from  time  to  time  paid  to 
Richard  Webster  as  the  same  became  due  at  or  before 
Lady  Day  1831,  soon  after  which,  on  the  6th  July  1831, 
Richard  Webster  died,  having  first  duly  made  his  will, 
dated  the  14th«7u/y  1830,  and  appointed  Robert  Stewart 
Bluchcy  the  father  of  the  present  Petitioner,  sole  executor 
thereof,  who  duly  proved  the  same.  Letters  of  adminis- 
tration of  the  personal  estate  and  effects  not  theretofore 
administered  of  Matthew  Bluche,  the  paternal  ancestor 
of  the  present  Petitioner,  were  also  granted  to  Robert 
S.  Bluchcy  whereby  he  became  the  legal  representative 
as  well  of  Richard  Webster  deceased,  as  of  Matthew 

Blucke 
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Blucke  deceased.    On   the   14tb  July  1832,   Robert 
8.  Bluche  preferred  his  petition  to  the  then  Lord  Chan- 
cellor, stating  the  several  matters  aforesaid^  and  praying 
ihat  the  sum  of  1382.  145.  2d,  cash,  being  dividends 
teemed  due  on  the  Old  South  Sea  Annuities  since 
Lady  Day  1831,  might  be  paid  to  him,  and  that  the 
growing  dividends  thereof  for  the  future  might  be  paid 
to  him  subject  to  the  further  order  of  the  Court.     By 
an  order  made  on  this  petition,  dated  the  3rd  April 
1833, it  was  ordered  that  the  sum  of  208/.  Is.  3d.  cash  in 
the  Bank  remaining  on  the  credit  of  the  cause  of  Trevor 
▼.  Blueke  should  be  paid  to  JR.  8.  Bluckey  and  that  the 
interest  to  accrtiie  on  the  Old  South  Sea  Annuities  should 
he  paid  to  R.  S.  Bluche  during  his  life  or  until  the 
forther  order  of  the  Court.    Pursuant  to  the  last  order 
tlie208Z.  \s.  3d.  cash  was  paid  to  R.  S.  Blucke,  and  the 
dividends  on  the  Old  South  Sea  Annuities  were  from 
thencerorth  from  time  to  time  paid  to  him  until  his 
death.    R.  S.  Blncke  died  on  the  31st  December  1863, 
Iiftving  first  duly  made  his  will,  dated  the  2nd  March 
1846,  and  thereby  appointed   William  Strong  Bluche, 
the  present  Petitioner,  and  another  person,  executors 
tnereof,  but  the  will  was  proved  by  the  Petitioner  alone, 
•Elding  to  a  suggestion  of  the  testator  contained  in 
liis  will;  and  letters  of  administration  of  the  personal 
estate  and  effects  not  theretofore  administered  of  M. 
ohttht  deceased  were  also  granted  to  the  Petitioner, 
^l^ereby  he  became  the  legal  personal  representative  as 
''^ll  of  R.  S.  Bluche  deceased  as  of  M.  Bluche  de- 
ceased. 


1B54. 


Under  these  circumstances  W.  8.  Bluche,  on  the  20th 
*fly  1864,  presented  a  Petition  to  the  Master  of  the 
^Us,  setting  forth  the  facts  and  circumstances  here^ 
inhefore  stated,  and  stating  further  that  there  was 
then  in  the  bands  of  the  Accountant-General  the  sum 

of 
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of  67/.  6s.  8d,  cash,  being  the  dividend  accrued  due  on 
the  said  sum  of  4,623/.  I4s.  Sd.  Old  South  Sea  Annuities 
since  the  death'  of  the  said  It.  S.  JBluche,  and  praying 
that  the  said  sum  of  67/.  6s,  8d.  cash  might  be  paid 
to  the  Petitioner,  and  that  the  growing  dividends 
on  the  5,299/.  8^.  Id.  Reduced  Annuities,  formerly 
4,623/.  I4s.  Sd.  Old  South  Sea  Annuities,  might  for  the 
future  be  paid  to  the  Petitioner,  subject  to  the  further 
order  of  the  Court. 


The  Petition  came  on  to  be  heard  on  the  1st  July 
1854,  when  his  Honor  declined  to  make  any  order  in 
respect  of  the  prayer  of  the  Petition,  but  directed  that 
the  costs  of  the  Solicitor  to  the  Suitors  Fund,  who  was 
served  with  and  appeared  upon  the  Petition,  should 
be  paid  out  of  the  dividend  upon  the  said  sum  of 
5,299/.  8s.  \d.  Reduced  Annuities  (a). 

The  matter  was  thereupon  brought  by  way  of  ap- 
peal before  the  Lord  Chancellor.  The  Petition  was 
opened  on  the  29th  July  1854,  when  his  Lordship  di- 
rected it  to  stand  over,  in  order  that  it  might  be  amended 
by  praying  for  a  transfer  of  the  capital,  and  that  search 
might  be  made  for  the  proceedings,  papers  and  docu- 
ments in  the  suits. 


The  Petition  was  amended  accordingly :  it  set  forth 
the  several  facts  above  mentioned,  and  further  stated, 
that  from  the  length  of  time  which  had  elapsed  since 
any  claim  had  been  made  against  the  fund,  except  by 
the  representatives  of  Matthew  JBlucke,  it  might  reason- 
ably be  presumed  that  any  claim  which  might  ha^e 
been  made  against  the  same  by  any  person,  except  as 
aforesaid,  had  been  satisfied,  or  that  no  person  except 

such 

(a)  See  19  Beav.  373. 
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such  representatives  was  or  could  be  entitled  to  make 
any  such  claim:  it  prayed,  that  notwithstanding  the 
order  made  by  the  Master  of  the  Rolls,  the  sum  of 
6fi99L  8$.  Id.  Reduced  Annuities,  into  which  the  sum 
of  4,623/.  14s.  Sd.  Old  South  Sea  Annuities  had  been 
Goa  verted,  together  with  the  dividends  which  had  accrued 
doe  in  respect  of  either  sum  of  stock  since  the  death  of 
jR.  iS«  Blucke,  except  only  so  much  of  such  dividends 
as  had  been  paid  or  applied  in  payment  of  the  costs  of 
the  Solicitor  to  the  Suitors  Fund  pursuant  to  the  last- 
mentioned  order,  might  be  transferred  and  paid  by  the 
Acconntant-General  to  the  Petitioner,  or  that  the  divi- 
dends which  had  accrued  on  the  said  sums  of  stock 
except  as  aforesaid,  and  the  future  dividends  to  accrue 
doe  on  the  6,299/.  8^.  Id.  Reduced  Annuities,  might  be 
paid  to  the  Petitioner  and  the  personal  representatives 
^  the  time  being  of  Matthew  Bluche. 

Ilie  search  directed  by  the  Lord  Chancellor  pro* 
ducked  no  result  material  to  be  noticed ;  and  the  case 
^^xxk^  on  again  to  be  heard  before  his  Lordship  on  the 
21st  %nd  26th  AprU  1866. 


1864. 


Mn  FookM  supported  the  Petition. 


Mr.  J.  H.  TayloTf  for  the  Suitors  Fund,  was  heard  in 

opposition  (a). 

Mr. 


(a)  One  point  urged  by  the 

^'^'^  CouDiel  in  oppontioa  to 

tbe  PedtioD  may  be  noticed.   He 

^tended   that    if   Blucke    the 

Udier  had  not  been  a  defaulter, 

^'^■•ir  would  at  onee  have  re- 

^'^  the   amoNint    from   his, 

^^\  representatives,  and  'iVe- 

*^  or  hit  representadves  would 

^  htnded  it  orer  to  the  Ac- 

Vol.  VL 


countant-General,  when  that  Of- 
ficer was  instituted  in  1725;  that 
if  this  had  happened,  Blucke^s 
representatives  could  have  had  no 
interest  whatever  in  the  fund,  and 
thus  it  appeared  that  they  now 
claimed  to  be  in  a  better  position 
by  Blucke  having  been  a  defaulter 
than  if  he  had  faithfully  performed 
his  duty. 

N  D.U.G. 
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1854.  Mr.  Fooks  replied. 


Trevor 

V. 

Bluckb. 


1855. 
Noo.  12. 


The  Lord  Chancellor  subsequently  directed  the  case 
to  be  again  argued  before  the  full  Court  of  Appeal. 
This  second  argument  took  place  accordingly,  when  the 
following  judgments  were  delivered  by  their  Lordships. 

The  Lord  Chancellor. 

This  question  arises  upon  a  Petition  in  a  suit,  a  decree 
in  which  was  made  in  the  year  1708.  The  suit  was 
instituted  by  Mr.  Trevor^  who  had  then  been  recently 
appointed  Usher  of  the  Court,  an  officer  who  appears  to 
have  stood  to  the  Rolls  in  some  respects  in  the  same 
situation,  at  least  as  to  the  receipt  of  money,  in  which 
the  Master  stood  with  regard  to  the  Chancellor's 
Court:  it  was  instituted  against  the  representatives 
of  Blucke,  who  had  been  Usher  since  the  year  1669. 
Various  accounts  were  from  time  to  time  directed, 
and  from  the  first  account  it  appears  that  there  was 
due  in  respect  of  receipts  by  the  Ushers  preceding 
Blucke^  but  for  which  receipts  he  had  by  his  covenant 
made  himself  responsible,  a  sum  of  1,095/.,  and  with 
respect  to  receipts  by  him,  either  personally  by  himself 
or  by  a  man  of  the  name  of  Ghrimes  who  acted  as  his 
agent,  a  further  sum  of  about  18,000/.  making  in  the 
whole  a  sum  of  above  19,000/.  Steps  were  then  taken 
for  realizing  the  assets  of  Blucke^  and  from  time  to  time, 
between  the  date  of  the  decree  and  1719,  various  sums 
were  got  in.  Of  the  demands  which  were  made  in 
respect  of  sums  paid  into  Court  in  the  time  of  Blucke 
himself,  the  greater  part  were  paid ;  so  that  the  whole 
demand  upon  Bluckes  estate  was  reduced  to  aboat 
6,000/.  This  sum  was  made  up  of  the  1,095/.,  which 
had  accrued  previously  to  1669  in  the  time  of  Blucke's 
predecessors,  and  the  remainder  was  what  had  accrued 

in 
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in  Blttch^s  own  time,  being  generally  in  respect  of  very 
small  sums,  a  few  only  amounting  to  three  figures, 
60/.,  ZOL,  and  sums  of  that  sort 

The  accowits  of  Blackens  estate  were  then  taken,  and 
it  appeared  that  there  was  more  than  enough  to  liqui- 
date all  possible  demands.    The  estate  was  made  to 
pay  the  costs;  and,  inasmuch  as  it  was  not  certain  that 
there  might  not  still  be  demands  made  in  respect  of 
the  old  claims  that  had  arisen  in  the  time  of  JBlucke's 
predecessors,  and  of  such  of  those  claims  which  had 
arisen  in  his  own  time  as  had  not  yet  been  claimed, 
the  Court  directed  a  fund  to  be  invested  to  meet  those 
demands  if  they  ever  should  be  set  up,  that  the  surplus 
should  be  paid  over  to  Bluchers  estate,  and  that  the 
dividends  of  the  sum  so  set  apart  should  be  paid  to 
Blucke  the  son  until  further  order ;  that  is  to  say,  that 
tbe  whole  surplus  that  was  realized  in  the  cause  should 
be  paid  over  to  Blucke  the  son,  except  the  sum  which 
had   been  retained  in  Couii.to  answer  any  possible 
demand,   he   however  receiving  the  dividends   in   the 
meantime.     Blvxke  the  son  lived  until  the  year  1748, 
v^lien  a  further  order  was  made  for  the  payment  of  the 
dividends  to  his  widow.     They  were  enjoyed   by  her 
until  her  death  at  a  great  age,  when  a  new  repre- 
sentation was  taken  out,  but  still  in  the  same  family. 
So  it  has  gone  on ;  representation  has  been  taken  out 
fpom  time  to  time,  and  the  interest  of  the  fund  has  been 
enjoyed  from  1719  down  to  the  present  time  by  Blucke 
ilie  son  of  the  Usher,  and  those  claiming  under  him. 
^^  the  death  of  the  last  representative  by  whom  the 
^^erest  had  been  received,  a  fresh  representation  was 
^keo  out,  and  an  application  made  for  a  similar  order 
*^  favour  of  the  new  representative  to  that  which  had 
^ways  been  previously  made.    The  matter  was  brought 
Wore  the  Master  of  the  Rolls,  who  took  this  view  of  it, 

N  2  that 
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that  tfae  fund  was  in  the  nature  of  a  trust  fund,  and 
that  the  persons  really  entitled  to  the  money  were  not 
Bluche  the  Usher  in  his  time  or  his  representatives  since, 
but  the  suitors  in  the  different  causes  in  which  the  sums 
had  been  paid  in,  and  no  length  of  time  justifying 
a  breach  of  trust,  although  the  dividends  had  been 
wrongly  paid  for  nearly  a  century  and  a  half,  he  could 
not  sanction  the  proceeding  and  continue  the  order. 


The  Petition  was  then  brought  before  me  upon  ap- 
peal more  than  a  year  ago,  and  I  then  said  that  I  would 
not  make  such  an  order  as  had  been  made  by  my  pre- 
decessors, but  that  either  I  would  decide  in  conformity 
with  the  view  of  the  Master  of  the  Rolls  that  the  Pe- 
titioner had  no  title  and  that  the  fund  must  remain  in 
Court  for  the  benefit  of  those  who  were  the  cestuis  que 
trust  (or  whatever  name  may  be  given  to  them)  in  the 
different  causes,  or  that  I  would  make  an  order  to 
transfer  the  principal.  It  seemed  to  me  to  be  mere 
trifling  to  pretend  that  there  was  any  real  necessity  for 
security  in  the  year  1855  against  claims  that  were  stale 
claims  in  the  year  1669.  The  Petition  consequently 
was  amended,  and  in  that  state  I  heard  it  before  the 
Long  Vacation  in  the  present  year,  and  I  confess  that  I 
came  to  a  very  clear  opinion  that  the  Petitioner's 
claim  was  well  founded,  and  that  he  was  entitled  to  the 
fund.  I  proceeded  upon  the  short  and  simple  ground, 
that  in  the  year  1719  there  had  been  what  amounted  to 
a  declaration  of  right  by  this  Court,  for,  although  in 
terms  there  was  no  declaration  of  right,  the  setting 
apart  of  the  fund  could  proceed  upon  nothing  but  a 
presumed  preceding  declaration  of  right ;  and  I  thought 
that  what  had  been  done  in  1719,  and  acted  upon  ever 
since,  was  quite  sufficient  to  warrant  me  in  making  the 
order  asked.  As,  however,  it  was  a  case  in  which 
I  had  the  misfortune  to  differ  in  my  view  from  the 

learned 
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med  judge  below,  and  as  it  was  a  case  in  which  from 

:  nature  of  things  it  would  scarcely  be  possible  that 

re  should  be  an  appeal  to  the  House  of  Lords,  indeed 

o  not  know  that  there  could  be  an  appeal  to  the 

Miae  of  Lords  upon  a  matter  of  the  Suitors  Fund,  I  was 

r^edingly  anxious  to  fortify  the  view  I  took  of  it  by  the 

Letance  of  the  Lords  Justices,  and  therefore  got  them 

tie  so  good  as  to  hear  it  with  me.     I  believe  they 

concur  in  the  view  which  I  have  stated,  namely, 

there  was  a  declaration  of  right  in  1719,  subject  to 

^  possible  claim,  not  a  probable  one,  in  respect  of  de- 

^>i3.nds  which  have  now  become  practically  impossible, 

^a.^  that  declaration  of  right  has  been  acted  upon  ever 

&iac€,  and  that,  therefore,  the  Petitioner's  claim  is  well 

founded. 


18.55. 


1*his  reason  I  think  would  be  quite  sufficient,  and  if  I 

could  not  see  my  way  to  the  ground  on  which  the  Court 

^cted  in  1719,  still  I  should  be  inclined  to  say  that  I  must 

follow  what  was  then  done  rightly  or  wrongly,  and  that 

Erections  being  then  given  which  assume  a  declaration 

of  right,  I  must  act  upon  them.     I  ought,  however,  to 

add  that,  attending  as  I  have  accurately  to  all  these 

old  documents,  I  think  I  do  see  my  way  to  a  very  rea- 

^Qable  conclusion  as  to  what  the  ground  was  upon 

which  the  Court  then  proceeded,  although  I  repeat  that 

il  IS  not  necessary  for  the  judgment  I  now  give  that  I 

should  be  right  upon  that  point     We  are  so  much  in 

^e  habit,  as  to  monies  paid  into  Court,  of  considering 

^e  Court  as  a  trustee  for  the  parties  beneficially  inte* 

^^^,  that  we  lose  sight  a  little  of  the  mode  in  which 

these  matters  were  dealt  with  in  bygone  times.     I  be- 

"^e  that  in  the  times  to  which  we  are  now  referring, 

when  money  was  paid  in,  the  parties  to  whom  it  was 

P^d  were  treated  as  mere  debtors  to  that  amount,  that 

Uj  debtors  to  the  amount  if  it  was  ever  demanded.    The 

documents 
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1855.  documents  in  this  case  illustrate  this  very  forcibly,  for 
each  succeeding  Usher  was  compelled  to  bind  himself 
by  covenant  and  to  give  security ;  he  was  made  re- 
sponsible not  merely  for  the  monies  which  he  received, 
but  for  the  debts,  as  they  were  called,  of  his  predecessor 
in  respect  of  what  he  had  received.  That  being  done, 
the  Court  thought  itself  secure  and  did  not  care  what 
the  Usher  did  with  the  money ;  the  Court  merely 
treated  him  as  a  debtor.  If  that  was  the  view  of  the 
Court,  and  the  mode  in  which  it  treated  the  Ushers  in 
respect  to  the  receipt  of  money,  that  explains  the  whole 
of  this  case,  because  then  the  order  was  quite  right. 
JBlucke*s  representatives  were  debtors  for  the  sums  of 
money  that  had  been  received  by  him  and  his  prede- 
cessors, but  only  debtors  :  provision  was  therefore  pro- 
perly made  for  the  payment  of  such  debts  if  they  were 
ever  demanded,  and  the  fund  was  properly  set  apart  for 
the  representatives'  benefit,  subject  to  those  claims.  Five 
or  six  years  afterwards,  there  was,  as  we  know,  great 
confusion  in  the  Court  arising  from  the  defalcations  of  the 
Master,  and  a  new  and  better  system  was  then  adopted. 
What  has  been  said  is  very  true,  that  if  the  parties  in 
this  case  had  lived  twenty-five  years  later  than  they 
did,  the  result  as  to  this  fund  would  probably  have  been 
quite  different:  that,  however,  does  not  bear  on  the 
present  question.  In  1719  the  Court  had  to  adjudicate 
according  to  what  it  considered  the  rights  of  the  parties 
at  the  time,  and  the  mode  adopted  was  by  setting  apart 
a  fund  to  meet  any  very  improbable  but  possible  claims, 
and  subject  to  the  possibility  of  those  claims  giving 
the  interest  to  Bluckes  representative.  Those  claims 
have  now  become  practically  impossible.  I  would  just 
throw  out  a  hint,  that  we  might  guard  the  direction 
with  the  qualification  or  condition  that  the  party  re- 
ceiving the  fund  should  be  responsible  for  any  of  the 
old  demands  mentioned  in  the  schedule  if  any  should 

be 
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be  set  up.  My  only  objection  is,  that  it  is  almost  stul- 
tifying oneself  to  imagine  such  a  possibility ;  but  if  the 
Lords  Justices  think  it  a  proper  course  to  take,  I  have  no 
objection  to  insert  the  condition  (a).  In  my  view  of  the 
case  the  Petitioner  is  entitled  to  the  relief  that  he  asks. 
The  costs  will  come  out  of  the  fund. 


1865. 


The  Lord  Justice  Knight  Bruce. 

I  am  of  the  same  opinion ;  the  payment  must  be  to 
the  petitioner  as  administrator,  and  he  must  understand 
that  he  will  have  to  distribute  it  according  to  the  rights 
of  the  parties. 

The  Lord  Justice  Turner. 

This  fund  must  be  regarded  as  having  been  retained 
in  Court  either  as  a  trust  fund  or  as  an  indemnity  fund 
in  the  sense  of  a  fund  retained  to  answer  future  demands. 
In  1719  the  Court  must  have  been  perfectly  well  aware 
of  what  the  rights  and  duties  of  the  Usher  were,  and  the 
order  then  made  appears  to  me  to  be  conclusive  as  to 
the  character  in  which  the  money  was  considered  to 
remain  in  the  hands  of  the  Usher :  if  it  had  been  con- 
sidered to  be  a  trust  fund  in  his  hands,  it  would  have 
been  quite  impossible  for  the  Court  in  the  face  of  that 
trust  to  have  made  an  order  for  the  payment  of  the 
dividends  to  the  party  who  was  still  subject  to  the  trust, 
and  who  had  no  interest  under  it.     Then  if  the  fund 
was  not  a  trust  fund  in  the  hands  of  the  Usher,  as  I 
think  the  order  of  1719  shows  it  was  not,  how  could  it 
be  retained  in  Court  as  a  trust  fund.     It  could  be  re- 
tained only  as  an  indemnity  fund  ;  and  it  is  quite  impos- 
sible to  say  at  the  present  day  that  any  claims  for  the 
purpose  of  answering  which  the  fund  was  retained  can 
be  still  existing.    I  think,  therefore,  that  the  order  must 
be  made  for  the  payment  of  the  fund. 

{a)  No  such  condition  was  introdnced  into  the  Order. 
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1665. 


In  the  Matter  of  LISTER'S  Hospital. 

Dec.  19.  nnHIS  was  a  Petition  by  the  Trustees  of  the  Hospital 

Before  The  -^     of  Sir  J.  Lister,  founded  in  1640,  part  of  the  lands 

cellor  Lord  belonging  to  which  had  been  taken  by  the  York  and 

^^^YtV^  iViwfA  Midland  Railway  Company.     The   purchase^ 

Lords  Jus-  money  had  been  paid  into  Court  under  the  provisions 

TicEs.  ^f  rj^^  Lands  Clauses  Consolidation  Act  1845 ;  and  the 

the  Charity  object  of  the  present  Petition  was  to  have  a  part  of  it 

Commissioners  applied  in  the  purchase  of  other  lands  in  substitution 

IS  not  reqmsite 

to  an  applies-  of  the  lands  taken,  a  further  part  applied  in  the  redemp- 
tion for  the  ^JQQ  ^f  ^1^^  ]^j^^  ^j^  ^qJ  ^^  residue  paid  into  the  hands 
disposal  of  . 

money  paid  of  the  Trustees  for  the  general  purposes  of  the  Charity. 

aTRailway  ^  '^^®  ^^^^  came  on  originally  before  Vice-Chancellor 

Company  on  Kindersley,  who,  referring  to  the  seventeenth  section  of 

SuKT  the  Charitable  Trusts  Act  1853  (16  &  17  Vici.  c.  137), 

longing  to  a  suggested  a  doubt  whether  he  ought  to  make  any  order 

The  words  in  the  absence  of  the  sanction  of  the  Charity  Commis- 

master  actu-^*^  sioners,  such  sanction  not  having  been  obtained.    The 

ally  pending"  matter  was  discussed  before  his  Honor,  when  it  ap- 

section  of  the  P^''^^  that  a  uniform  view  of  the  practice  was  not  taken 

Charitable        in  the  different  branches  of  the  Court,  and  the  Vice- 
Trusts  Act, 
1853,  refer  to  a  Chancellor  therefore  simply  declined  to  make  the  order, 

act'^^  ™*'^d'  ^^^  ^^^  purpose  of  enabling  the  question  to  be  brought 
ing  at  the         before  the  Court  of  Appeal. 

time  of  the 
application. 

The  seventeenth  section  of  the  Act  is  in  the  following 
terms  : — "  Before  any  suit,  petition,  or  other  proceeding 
(not  being  an  application  in  any  suit  or  matter  actualljf 
pending)  for  obtaining  any  relief,  order  or  direction 
concerning  or  relating  to  any  charity,  or  the  estate,  funds 
property  or  income  thereof,  shall  be  commenced,  pre- 
sented, or  taken,  by  any  person  whomsoever,  there  shall 

be 
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l>e  transmitted  by  such  person  to  the  said  board,  notice        1865* 
in  writing  of  such  proposed  suit,  petition,  or  proceeding,      ^^^n^^^ 
^uid  such  statement,  information  and  particulars  as  may      Lister's 
"be  requisite  or  proper,  or  may  be  required  from  time  to      Hospital. 
'^me,  by  the  said  board,  for  explaining  the  nature  and 
^bjectfl  thereof;  and  the  said  board,  if  upon  considera* 
^OQ  of  the  circumstances  they  so  think  fit,  may,  by  an 
^rder  or  certificate  signed  by  their  secretary,  authorize 
^r  direct  any  suit,  petition  or  other  proceeding  to  be 
commenced,  presented  or  taken  with  respect  to  such 
charity,  either  for  the  objects  and  in  the  manner  spe- 
cified or  mentioned  in  such  notice,  or  for  such  other 
objects,  and  in  such  manner  and  form,  and  subject  to 
such  stipulations  or  provisions  for  securing  the  charity 
Against  liability  to  any  costs  or  expenses,  and  to  such 
other  stipulations  or  provisions  for  the  protection  or 
benefit  of  the  charity,  as  the  said  board  may  think 
proper;  and  such  board  if  it  seem  proper  to  them  may, 
V  such  order  or  certificate  as  aforesaid,  require  and 
^'""ect  that  any  proceeding  so  authorized  by  them  in 
'^pect  of  any  charity  shall  be  delayed  during  such 
period  as  shall  seem  proper  to  and  shall  be  directed  by 
wch  board  ;  and  every  such  order  or  certificate  may  be 

• 

in  8Qch  form  and  may  contain  such  statements  and  par- 
ticulars as  such  board  shall  think  fit ;  and  (save  as  herein 
otherwise  provided)  no  suit,  petition  or  other  proceeding 
for  obtaining  any  such  relief,  order  or  direction  as  last 
aforesaid  shall  be  entertained  or  proceeded  with  by  the 
Court  of  Chancery,  or  by  any  Court  or  Judge,  except 
upon  and  in  conformity  with  an  order  or  certificate  of 
the  said  board :  Provided  always,  that  this  enactment 
fihall  not  extend  to  or  affect  any  such  petition  or  pro- 
ceeding in  which  any  person  shall  claim  any  property 
or  seek  any  relief  adversely  to  any  charity." 

Mr.  Fowler,  for  the  Petition,  stated  the  facts  of  the 

case, 
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1855.  case,  and  the  question  on  which  the  opinion  of  the  Court 
^'^y^^^  was  sought.  It  had  been  held,  by  the  Master  of  the 
Lister's  Rolls,  In  re  MarhwelVs  Legacy  {a)y  that  the  payment 
Hospital  Qf  ^  g^jQ  Qf  money  into  Court  under  the  Trustee  Relief 
Act  prior  to  the  Charitable  Trusts  Act  was  not  such  **  a 
suit  or  matter  actually  pending"  as  to  relieve  a  party 
from  the  necessity  of  obtaining  the  assent  of  the  Com- 
missioners to  a  subsequent  application  ;  and  in  another 
case,  In  re  The  London  Brighton  and  South  Coast 
Railway  Company  {b),  which  was  precisely  similar  to  the 
present,  his  Honor  had  come  to  the  same  decision. 
Vice-Chancellor  Wood,  however,  In  re  Cheshunt  Col- 
lege (c),  had  held  that  the  Court  could  make  an  order, 
directing  the  proceeds  of  the  sale  of  the  freehold  parts 
of  charity  lands  to  a  Railway  Company  to  be  invested 
in  procuring  the  enfranchisement  of  the  copyhold  parts, 
without  the  sanction  of  the  Commissioners.  He  sub- 
mitted that  the  view  taken  of  the  Act  by  Vice- 
Chancellor  Wood  was  correct. 

Mr.  Hobhouse  appeared  for  the  Railway  Company. 

TJie  Lord  Chancellor,  after  consulting  with  the 
Lords  Justices,  said  : — 

We  are  all  of  opinion  that  the  view  submitted  to  us 
on  behalf  of  the  Petitioners  is  the  right  one,  and  we 
concur  with  Vice-Chancellor  Wood.  The  good  sense  of 
the  matter  is  with  the  opinion  expressed  by  his  Honor, 
and  there  is  nothing  in  the  language  of  the  Act  against 
it.  The  object  of  the  Act  was  to  stop  the  enormous 
abuses  which  had  grown  up  in  the  administration  of 
charities  in  reference  to  proceedings  which  used  to  be 
instituted  to  the  good  of  no  one.     It  would,  however, 

be 

(a)  17  Beav.  618.  (c)  19  Jmt.  995. 

(6)  1 8  Beav.  608. 


CASES  IN  CHANCERY. 


187 


\y^  a  very  strong  thing  to  say  that  if  there  is  a  matter  in 
%»Wch  the  Court  of  Chancery  ought  to  act,  it  cannot  act 
until  it  is  set  in  motion  by  the  sanction  of  the  Charity 
Commissioners.    The  legislature  never  intended  thus  to 
tie  the  hands  of  the  Court :  by  '^  any  suit  or  matter  ac- 
tually pending"  is  meant  pending  at  the  time  of  the 
application,  not  pending  at  the  passing  of  the  Act.     In 
the  present  case  the  matter  being  before  the  Court  by 
tbe  payment  of  the  money,  the  Petitioners  were  entitled 
to  oaake  an  application  for  its  investment,  and  to  have 
the  order  made  which  they  ask. 


1866. 

In  re 

Lister's 
Hospital. 


Nov.  23. 
Dec.  18. 

1866. 

Feb.  8. 

Before  The 
Lord  ChaU' 
cellor  Lord 
Cranworth 

and  The 
Lords  Jus* 

TICES. 


In  the  Matter  of  E.  F.  BLEWITT,  a  Lunatic, 

and 

^^  the  Matter  of  The  Act  for  the  Abolition  of  Fines  and 
Recoveries  (3  &  4  Will.  4,  c.  74). 

T^  this  case  the  Lunatic,  Edward  Francis  Blewitt, 
was  tenant  in  tail  in  possession  of  the  Llantar- 
Y^m  Abbey  estate ;  and  the  Petition  was  presented,  in 
tii^  matter  of  the   Lunacy  and    of   the    above  Act 
by  Reginald  James  BlewUt,  the  first   tenant  in  tail 
itt  remainder  of  the  same  estate,  praying  the   con-  tenant  in  tail 
wnt  of  the  Lord  Chancellor  as  protector  to  a  resettle-  in  possession 
nent  of  the  property.    The  main  question  raised  was  ^y^^  i^^^    ' 
whether  the  Lord  Chancellor  was,  under  these  circum-  Chancellor  has 

authority  un- 

stonces,  authorized  by  the  Act  to  give  the  consent  prayed,  jer  the  Act 
The  pomt  having  apparently  been  decided  in  the  nega-  ^  ^^ tocon-' 

tive  sent  to  the 
first  tenant  in 
tail  in  remainder  barring  the  subsequent  limitations  on  a  proper  case  being  made  out 
for  the  exercise  of  that  authority. 

The  decisions  in  the  cases  of  Re  BUwitt  3  Mi/l.  ^  K.  250,  and  Re  Wood  3  Myl.  Sf  Cr. 
266,  overmled. 
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1855.       live  by  Lord  Brauffham  and  Lord  Lyndhur$t  on  Petitions 

^'^^^'^^      presented  in  this  Lunacy  in  1834  and  \91ibyReBlewitt{a\ 

Blbwitt.     and  by  Lord   Cottenham,  Re  Wood(b)f  the  case  was 

ordered  to  be  heard  by  the  full  Court  of  Appeal.    The 

following  is  a  short  statement  of  the  facts. 

By  Indenture  dated  the  5th  September  1789,  the  will 
of  John  Bleivitt  the  uncle  of  the  Petitioner  and  of  the 
Lunatic,  and  Indentures  of  Lease  aud  Release  dated  the 
30th  September  and  1st  October  1800,  the  JJantamam 
Abbey  estate  was  settled  on  Edward  Blewitt  the  bro- 
ther of  John  Blewitt  for  life,  with  remainder  to  the 
first  and  other  sons  of  Edward  Blewitt  in  tail  male,  with 
remainder  to  the  daughters  of  Edward  Blewitt  in  tail 
general,  with  remainder  over  to  collateral  relations  of 
John  Blewitt. 


Edward  Blewitt  died  on  the  8th  March  1832,  leaving 
him  surviving  his  eldest  son  E.  F.  Blewitt  the  Lunatic, 
R,  J.  Blewitt  his  second  son  the  Petitioner,  and  a 
daughter  F*  A.M.  Bletoitt  who  subsequently  in  June 
1834  married  M.  B.  Dowling.  Edward  Blewitt  had 
a  third  son  Edmund  Blewitt  who  died  in  his  lifetime 
leaving  one  daughter  Amelia  Rase  Blewitt;  he  had 
besides  two  daughters  who  also  died  in  his  lifetime 
infants  and  unmarried. 

By  an  Inquisition,  dated  the  10th  April  1832,  E.  F. 
Blewittf  who  was  tlien  the  tenant  in  tail  in  possession 
of  the  Llantamam  Abbey  estate,  was  found  to  be  a 
person  of  unsound  mind. 

In  March  1834  the  present  Petitioner,  R.J.  Blewitt^ 
as  the  first  tenant  in  tail  in  remainder  of  the  estate, 

presented 

(a)  3  Myi,  if  K.  250.  (6)  3  MyL  *  Cr.  266. 
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presented  a  Petition  to  the  Lord  Chancellor,  praying        1855. 
that  his  Lordship  would  consent  to  such  a  disposition  of      ^-^^v*^^ 
the  estate  by  the  Petitioner  as  would  enable  him  to  ac«      Blbwitt. 
quire  an  estate  in  fee  simple  therein  saving  only  the  right 
of  persons  in  respect  of  estates  prior  to  the  estate  tail 
tested  in  the  Petitioner.    The  Lord  Chancellor  (Lord 
Brougham)  refused  to  make  any  order,  observing  that, 
''according  to  the  inclination  of  his  opinion,  the  Act  of 
Parliament  did  not  give  him  any  authority  to  inter- 
pose in  such  a  case ;  but  even  assuming  that  be  pos- 
sessed such  authority,  he  did  not  think  that  any  suffi- 
cient ground  had  been  stated  in  the  petition  to  induce 
him  to  exercise  a  discretionary  jurisdiction  in  the  present 
instance/'    It  appeared  that  in  1835  the  Petitioner 
presented  another  Petition  for  a  similar  object  to  Lord 
Chancellor  Lyndhurst,  but  it  was  withdrawn  without 
AQy  order  being  made  upon  it. 

By  Indentures  of  Lease  and  Release,  dated  the  15th 

find  I6th  May  1834,  duly  enrolled  in  Chancery,  and 

.made  between  the  Petitioner  of  the  one  part  and  W. 

lioherti  of  the  other  part,  the  Llantamam  Abbey  estate 

^lui  with  other  estates  granted  and  released,  subject  to 

*  ^he  estate  in  tail  male  therein  of  the  Lunatic,  to  such 

^^  as  the  Petitioner  should  by  deed  appoint,  and  in 

<ielault  of  such  appointment  to  the  use  of  the  Petitioner 

^^  his  assigns  during  his  life  without  impeachment  of 

waste,  with  remainder  to  the  use  of  W.  Roberts  his 

^xecntors  and  administrators  during  the  life  of  and  in 

trust  for  the  Petitioner^  with  remainder  to  the  use  of  the 

hAn  and  assigns  of  the  Petitioner  for  ever. 

The  Petitioner  subsequently  executed  various  mort^ 
gages  of  his  interest  in  the  estate.  On  the  1st  May 
1865  these  mortgages,  amounting  to  above  120,000^, 
were  Tested  in  the  Official  Managers  of  the  Monmouth^ 

shire 
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1855.  shire  and  Olamorganahire  Banking  Company^  of  which 
^'^^^'^^  the  Petitioner  had  been  a  managing  director,  and  which 
Blewitt.  ^^3  being  wound  up  under  the  provisions  of  the  Joint 
Stock  Companies  Winding-up  Acts.  The  Lunatic  was 
a  bachelor  and  of  the  age  of  fiflty-six  years,  and  was  be- 
lieved to  be  in  a  hopeless  state  of  unsoundness  of  mind  : 
the  Petitioner  was  fifty-five  and  had  for  some  time  lived 
separate  from  his  wife,  who  was  fifty  years  of  age  and 
had  no  children.  Mr.  and  Mrs.  Dowling  had  two  chil- 
dren, a  son  and  a  daughter,  of  the  ages  of  fifteen  and 
seventeen  years  respectively  (their  other  children  having 
all  died  in  infancy) :  the  interest  of  the  parties  entitled 
in  remainder,  namely,  Anne  Pumpkrey,  Margaret  Afac- 
namara,  Jane  Reece  and  Frances  Vaughan,  was  vested 
as  to  the  three  first  in  William  Hearn  the  devisee  of 
their  heir  at  law,  and  as  to  the  last  in  Thomas  Vaughan. 

Under  these  circumstances,  an  Agreement  in  writing, 
dated  the  1st  May  1855,  was  entered  into  between  the 
Official  Managers  of  the  Banking  Company  of  the  first 
part,  the  Petitioner  of  the  second  part,  and  Mr.  and  Mm. 
Dowling  of  the  third  part :  after  reciting  that  questions 
had  been  raised  as  to  the  effect  of  the  disposition  made 
by  the  Petitioner  of  the  Llantamam  Abbey  estate  by 
the  Indentures  of  the  15th  and  16th  May  1834,  and  that 
it  was  contended  by  and  on  behalf  of  Mr.  and  Mrs. 
Dowling  and  of  their  infant  children  that  at  the  time 
of  such  disposition  the  Lord  Chancellor  by  reason  of 
the  unsoundness  of  mind  of  E.  F.  Blewitt  was  in 
respect  of  the  estate  in  tail  male  of  E.  F.  Blewitt  pro- 
tector of  the  settlement  by  which  that  estate  in  tail 
male  and  the  estate  in  tail  male  of  the  Petitioner  was 
created,  and  that  the  Lord  Chancellor  not  having  as 
such  protector  consented  to  the  disposition,  but  having 
as  such  protector  refused  his  consent  thereto,  the  dis- 
position did  not  bar  or  affect  the  estate  in  tail  general 

of 
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of  Mrs.  Dawling  in  remainder  expectant  on  the  estates        1855. 
in  tail  male  respectively  of  the  Lunatic  and  the  Petitioner      ^^s-^^ 
respectively,  or  the  ultimate  remainder  in  fee  simple      Blewitt. 
absolute  o(  Anne  Pumphrey  Frances  Vauglian  Margaret 
JUacnamara  and  Jane  Reece,  and  passed  only  a  base 
fet  in  remainder  expectant  on  the  estate  in  tail  male  of 
-^lie  Lunatic  to  continue  so  long  as  the  Petitioner  should 
baye  issue  inheritable  or  who  but  for  his  disposition 
'i^ould  have  been  inheritable  under  his  estate  in  tail  male, 
and  that  it  was  contended  by  or  on  behalf  of  the  Official 
Managers  and  the  Petitioner,  that  the  Lord  Chancellor 
was  not  protector  of  the  settlement,  and  that  such  con- 
tention was   supported  by  the  opinions  expressed  or 
i*eported  to  have  been  expressed  by  Lord  Brougham  and 
Lord  Lyndhurst  respectively  on  the   occasions   above 
'^ferred  to,  and  that  it  was  further  contended  by  or  on 
behalf  of  the   same   parties  that  the  said  disposition 
operated  to  bar  not  only  the  Petitioner's  estate  in  tail 
^^e  but  the  estate   in  tail   general  in   remainder  of 
^^B.  Bowling  and  the  estates  in  fee  simple  in  remainder 
^f  Anne  Pumphrey  Frances  Vaughan  Margaret  Mac^ 
^»iara  and  Jane  Reece  respectively,  and  to  pass  the 
^^ntamam  Abbey  estate  and  the  fee  simple  and  in- 
heritance thereof  immediately  expectant  on  the  estate 

• 

^^  tail  male  of  the  Lunatic  absolutely  and  indefeasibly 

V>  the  uses  limited  and  expressed  of  and  concerning  the 

saioe  by  the  Indenture  of  the  16th  May  1834,  but  that 

it  Was  insisted  by  or  on  behalf  of  Mr.  and  Mrs.  Doxoling 

^   their   infant    children   that    Lord   Brougham    or 

Lord  Lyndhurst  respectively  on  the  occasions  before 

referred  to  did  not  nor  did  either  of  them  determine 

the  question  whether  the  Lord  Chancellor  was  or  was 

not  protector  of  the  settlement ;   and  further  reciting 

that  it  was  apprehended  that,  if  the  Lord  Chancellor 

was  such  protector  the  securities  of  the  Official  Managers 

so  far  as  the  same  consisted  of  a  mortgage  or  charge 

of  or  on  the  Llantarnam  Abbey  estate  would  fail  and 

determine 
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1866.  determine  if  the  Petitioner  should  die  without  issue 
^^T^^^^  male  and  without  having  enlarged  the  said  base  fee 
Blbwitt.  into  a  fee  simple  absolute^  and  that  such  enlargement 
could  not  be  effected  during  the  life  of  the  Lunatic  in 
case  he  should  so  long  continue  of  unsound  mind  with- 
out the  consent  of  the  Lord  Chancellor,  and  that  it  was 
uncertain  whether  such  consent  would  be  or  would  not 
be  given  if  opposed  by  or  on  behalf  of  Mr.  and  Mrs. 
DowUng  and  their  infant  children  or  any  of  them  or 
by  any  future  children  of  Mrs.  Dawling,  and  that  it  was 
apprehended  that  if  the  Lord  Chancellor  was  not  such 
protector  the  estate  in  tail  general  of  Mrs.  Dowling 
might  have  been  absolutely  barred  and  defeated  and 
that  she  and  her  husband,  and  their  infant  children  and 
the  future  children  if  any  of  Mrs.  Dowling  or  any  of 
them  could  not  derive  any  benefit  from  the  Llantamam 
Abbey  estate  in  respect  of  the  estate  in  tail  general  of 
Mrs.  Dotolinff,  and  that  it  was  further  apprehended  that 
if  the  Lord  Chancellor  was  such  protector  the  base  fee 
which  in  that  case  was  considered  to  have  been  created 
by  the  Indentures  of  the  15th  and  16th  May  1834  in 
the  Llantamam  Abbey  estate  might  after  the  decease 
of  the  Lunatic  be  so  enlarged  by  the  Petitioner  or  his 
issue  male  if  any  into  a  fee  simple  absolute  for  the 
benefit  of  the  Official  Managers  to  the  extent  of  their 
charge  thereon  and  subject  thereto  for  the  benefit  of 
the  Petitioner  his  heirs  and  assigns  to  the  exclusion  of 
Mr.  and  Mrs.  Dowling  and  the  issue  of  Mrs.  Dcwling  ; 
and  further  reciting  that  it  was  considered  doubtful 
whether  the  estate  tail  in  remainder  of  Mrs.  Dowling  in 
the  Llantamam  Abbey  estate  was  bound  by  the  cove- 
nant to  settle  after  acquired  property  contained  in  the 
marriage  settlement  of  Mr.  and  Mrs.  Dowling  therein 
referred  to,  and  that  under  the  circumstances  before 
mentioned  it  was  considered  by  the  several  parties  to 
the  Agreement  that  it  would  be  for  their  mutual  benefit 

and 
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c3  advantage  and  for  the  benefit  and  advantage  of  the        1866. 

n^lant  children  and  of  the  future  children  if  any  of  "^^^^^ 

IVI  rs.  Dowling  if  the  aforesaid  questions  and  every  or  Blewitt. 


question  if  any  which  could  or  might  be  raised 
pecting  the  several  estates  rights  or  interests  of  the 
eral  parties  thereto  in  the  Llantamam  Abbey  estate 
were  compromised    upon   the   terms   thereinafter  ex- 
pressed :  these  terms,  so  far  as  it  is  necessary  to  notice 
then,  in  substance  were,  that  the  parties  to  the  Agree- 
ment should  join  in  conveying  and  assuring  the  Llan- 
^omcm  Abbey  estate  to  trustees  for  an  estate  in  fee 
^ioiple  absolute,  subject  only  to  the  estate  in  tail  male 
^f  the  Lunatic  but  fr^ed  ^and  discharged  from  the  se- 
coiities  of  the  Official  Managers,  upon  trust,  after  the 
decease  of  the  Lunatic  in  case  he  should  die  without 
'^ving  issue  male,  to  raise  36,000Z.  and  to  pay  the 
^tQie  to  the  Official  Managers,  and  subject  to  raiding 
^^t  sum  to  settle  the  estate  upon  the  trusts  of  the 
"^triage  settlement  of  Mr.  and  Mrs.  Dowling. 

The  present  Petition  was  thereupon  presented  by 

^   J,  Blewittj  praying  that  the  Lord  Chancellor,  as 

protector  of  the  settlement  and  in  lieu  of  the  Lunatic, 

^^uld  consent  to  a  disposition  of  the  Llantamam  Abbey 

^^te,  and  also  certain  Bank  Annuities  to  which  it  is 

unnecessary  more  particularly  to  refer,  upon  the  terms 

of  the  Agreement  of  the  1st  May  1866,  and  that,  if 

necessary,  it  might  be  referred  to  one  of  the  Masters  in 

Lunacy  to  inquire  and  state  whether  it  would  be  fit  and 

proper  that  such  consent  should  be  given,  or  that  an 

ioqairy  as  to  the  propriety  of  giving  such  consent  on 

behalf  of  the  persons  under  disability  or  not  in  esse, 

might  be  made  in  a  suit  to  be  instituted  for  that  purpose 

under  the  direction  of  the  Lord  Chancellor. 

The  Solicitor-Genera/f  with  whom  was  Mr.  Lewiuy 
in  support  of  the  Petition. 
V0I.VL  O  D.M.G.        He 
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1866. 

In  re 
Blewitt. 


He  stated  the  facts  of  the  case,  and  in  reference 
to  the  decision  of  Lord  Brougham  observed  that,  ac- 
cording to  the  report,  the  matter  had  been  very  imper- 
fectly presented  to  his  Lordship,  the  counsel  for  the 
Petitioner  having  so  stated  the  effect  of  the  Act  of  Par- 
liament as  to  make  it  almost  apparent  that  the  Lord 
Chancellor  had  no  jurisdiction.  With  regard  to  the 
other  Petition  presented  in  1835  to  Lord  Lyndhurst,  he 
was  able  to  state  that,  notwithstanding  what  appeared 
in  the  report,  the  fact  really  was,  that  it  had  been  with- 
drawn without  undergoing  any  discussion.  In  the  case 
of  Re  Wood  {a),  Lord  Cottenham  appeared  on  the  point 
of  jurisdiction  to  have  simply  followed  the  decision  in 
Re  Blewitt^  without  giving  much  attention  to  the  subject. 
Taking  then  the  case  as  unaffected  by  decision,  and 
looking  at  the  language  of  the  twenty-second  section  of 
the  Act  (6),  it  was  submitted  that  the  words  ''  prior  to 

the 


(a)  3  MyL  4-  Cr.  266. 

(6)  The  following  is  the  sec- 
tion of  the  Act  above  referred  to. 

"XXII.  And  be  it  further 
enacted,  that  if  at  the  time  when 
there  shall  be  a  tenant  in  tail  of 
lands  under  a  settlement,  there 
shall  be  subsisting  in  the  same 
lands,  or  any  of  them,  under  the 
same  settlement,  any  estate  for 
years  determinable  on  the  drop- 
ping of  a  life  or  lives,  or  any 
greater  estate  (not  being  an  estate 
for  years),  prior  to  the  estate  tail, 
then  the  person  who  shall  be  the 
owner  of  the  prior  estate,  or  the 
first  of  such  prior  estates,  if  more 
than  one,  then  subsisting  under 
the  same  settlement,  or  who 
would  have  been  so  if  no  absolute 
disposition  thereof  had  been  made 
(the  first  of  such  prior  estates,  if 
more  than  one,  being  for  all  the 


purposes  of  this  Act  deemed  the 
prior  estate),  shall  be  the  pro- 
tector of  the  settlement  so  far  as 
regards  the  lands  in  which  snch 
prior  estate  shall  be  subnstt^g, 
and  shall  for  all  the  purpoees  of 
this  Act  be  deemed  the  owner  of 
such  prior  estate,  although  the 
same  may  have  been  charged  or 
incumbered,  either  by  the  owner 
thereof  or  by  the  settlor,  or  other- 
wise howsoever,  and  although  the 
whole  of  the  rents  and  profits  be 
exhausted  or  required  for  the  pay- 
ment of  the  charges  and  incum- 
brances of  such  prior  estate,  and 
although  such  prior  estate  may 
have  been  absolutely  disposed  of 
by  the  owner  thereof,  or  by  or  in 
consequence  of  the  bankruptcy 
or  insolvency  of  such  owner,  or 
by  any  other  act  or  default  of 
such  owner;  and  that  an  estate 
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the  estate  tail"  there  used  did  not  refer  to  the  first        1865. 
estate  tail  as  such,  bat  to  the  estate  tail  intended  to  be      ^^^^^ 
barred,  and  therefore  that  the  words    '^  any  greater     Blswitt. 
estate  prior  to  the  estate  tail"  must  be  held  to  compre- 
hend any  estate  whatever,  whether  for  life  or  in  tail* 
This  reading  was  consistent  with  the  general  intention 
of  the  Act,  which  was  to  substitute  more  simple  modes 
of  assurance  for  fines  and  recoveries,  the  consent  of  the 
protector  standing  in  the  place  of  the  concurrence  of 
tbe  tenant  to  the  immediate  freehold.     Assuming  that 
the  Court  was  of  opinion  that  the  case  was  within  the 
Act,  it  was  submitted  that  the  circumstances  showed 
that  the  Lord  Chancellor  would  be  fully  justified  in 
acting  under  the  thirty-third  and  forty-eighth  sections 
and  in  assent'mg  to  the  arrangement  proposed. 

Mr.  MaUns  and  Mr.  Cfreene,  for  the  Official  Managers 
of  the  Banking  Company,  also  supported  the  Petition. 

Mr.  O.  M.  Giffard  appeared   for   Mr.   and   Mrs. 

Ihser  Lordsbips,  without  expressly  deciding  the 

point  of  law,  directed  the  case  to  stand  over,  in  order 

that  the  Petition  might  be  served  on  the  parties  interested 

^  lemainder  or  some  of  them,  observing  that  they  ought 

to  have  the  opportunity  of  being  heard  on  the  point  of 

whether  the  discretion,  which  the  Court  was  asked  to 

^^erdse  on  behalf  of  the  Lunatic,  ought  to  be  exercised 

''^  fte  manner  proposed. 

The 


hy  the  curteiy,  in  respect  of  the  that  an  estate  by  way  of  resulting 

^^^tetail,  or  of  any  prior  estate  use. or  trust  to  or  for  the  settlor 

^'^cvted  by  the  same  settlement,  shall  be  deemed  an  estate  under 

^^  be  deemed  a  prior  estate  tbe  same  settlement  within  the 

^er  the  same  settlement  within  meaning  of  this  clause." 

^  meaning  of  this  clause ;  and 

02 
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1855.  The  Petition  was  again  brought  on. 

In  re  The  Solicitor- General  shortly  restated  the  facts. 

Blewitt. 

Dec.  18.  Mr.  Nelson,  for  W,  Heame,  the  devisee  of  the  heir- 

at-law  of  three  of  the  parties  entitled  in  remainder. 

Admitting  that  the  Lord  Chancellor  was  the  protector, 
it  was  still  submitted  that  the  consent  asked  ought  not 
to  be  given.  In  cases  like  the  present,  the  Court  always 
held  an  even  hand  between  the  heir-at-law  and  next  of 
kin  of  a  lunatic,  and  there  was  no  instance  in  which  the 
Court  had  ever  gone  so  far  as  it  was  now  asked  to  do. 
In  the  case  of  Re  Newman  (a),  the  Lord  Chancellor, 
Lord  Cottenham,  said, — "As  protector  of  the  settle- 
ment, the  only  duty  of  the  Court  is  to  see  what,  with 
reference  to  the  interests  of  the  family,  it  would  be 
proper  for  the  tenant  for  life  to  do ;  and  the  object  must 
be  rather  to  protect  the  objects  of  the  settlement,  than 
to  give  any  benefit  to  one  member  of  the  family  to  the 
exclusion  of  the  others.  Now,  if  nothing  is  done,  one- 
sixth  will  go  to  this  daughter,  and  her  children,  if  she 
has  any,  and  if  not,  to  the  eldest  son  of  the  testator  as 
his  right  heir:  and  I  am  asked  to  consent  to  that  which 
will  take  it  away  from  the  eldest  son,  and  take  it  away 
from  the  family,  by  giving  it  to  the  husband  of  the 
daughter.  That  would  be  anything  but  protecting  the 
settlement :  it  would  be  destroying  the  settlement;  giving 
the  estate  to  a  person  not  a  member  of  the  family, 
namely,  the  husband  of  the  daughter.  I  should  not 
consider  that  it  would  be  a  proper  act  for  the  tenant  for 
life  to  concur  in  a  deed  of  disposition  to  that  effect.*' 
(He  cited  Grant  v.  Yea{b),  Be  Blewitt  (c),  and  Re 
Gray  don  (rf).)    The  object  of  every  settlement  was  to 

keep 

(fl)  2   Myl  4-  Cr.  112;    see  (c)  3  MyL  4"  K,  250. 

p.  116.  \d)  1  Mac.  4- G.  655. 

(b)  3  MyL  4-  K.  245. 
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keep  the  incumbrances  of  each  succeeding  tenant  in  tail        1866. 
at  bay  by  postponing  the  enlargement  of  the  estate       ^^^^^ 
tail  to  the  furthest  possible  period.      In  the  present  in-      Blewitt. 
stance  the  Lunatic  would  be  the  last  person  to  sanction 
the  course  of  proceeding  which  the  Court  in  his  place 
was  now  invited  to  adopt;  and  if  the  Lunatic  should 
recover,  it  would  be  impossible  to  restore  him  to  his 
rights. 

The  Lord  Chancellor  said, 

That  he  entertained  very  little  doubt  upon  the  ques- 
tion before  the  Court ;  that  it  was  necessary  to  look 
at  the  provisions  of  the  Act,  for  if  they  were  clear,  the 
decisions  which  had  been  referred  to  and  which  ap- 
parently were  in  conflict  with  them,  would  become  im- 
material.— (His  Lordship  then  read  the  twenty-second 
section  of  the   Statute,   and   observed,  that  a  tenant 
in  tail  in  remainder  was  within  the  very  words  of  the 
claiwe.) — When  a  similar  Petition  in  this  matter  was 
hefore  Lord  Brougham  in  1834,  the  argument  used  was, 
^at  the  Lunatic  being  tenant  in  tail  in  possession  the 
^uity  of  the  Act  might  be  f  xtended  in  favour  of  the 
I^etitioner :  that  argument  might  or  might  not  have  been 
a  good  one  if  the  case  had  not  been  within  the  very 
words  of  the  Act,  but  it  did  not  apply  under  the  actual 
circumstances.    Looking  at  the  law  as  it  stood  previously 
to  the  abolition  of  fines  and  recoveries,  and  to  the  object 
of  the  Act,  he  (the  Lord  Chancellor)  did  not  entertain 
the  least  doubt  on  the  point,  but  he  would  not  attempt 
to  reconcile  his  own  opinion  with  the  decision  of  Lord 
jBrougham.      It   was   said   that   the    matter    came    a 
second  time  before  Lord  Lyndhurst,  but  this  was  not 
correct,  the  fact  being  that  the  Petition  was  withdrawn. 
With  respect  to  the  decision  in  Re  Wood  (a),  which 

'  had 

(a)  3  Mjfl.  Sf  Cr.  266. 
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1866.       bad  also  been  relied  on,  it  was  to  be  observed  that  Lord 
^^^'^^^^       Cottenham  did  not  go  into  the  qaestion^  but  merely 
Blbvitt.     followed   what   had    been   previously  done    by   Lord 
BroiAgham. 

The  Court  must  therefore  assume  that  the  Lunatic 
in  this  case  was  the  protector  of  the  settlement; 
and  the  question  then  was,  whether  under  the  circum- 
stances,  and  the  matter  being  entirely  for  the  discretion 
of  the  Court,  that  discretion  ought  to  be  exercised.  It 
was  quite  clear  what  the  Lunatic,  if  sane,  would  have 
done,  having  regard  to  what  his  sister  might  be  entitled 
to.  The  arrangement  contemplated  by  the  Petition 
seemed  to  be  a  most  reasonable  one ;  and  as  to  there 
being  no  precedent  for  thus  interfering  with  the  rights 
of  the  Lunatic  where  the  Lunatic  had  been  such  for 
above  twenty  years  and  the  next  in  remainder  was  his 
brother,  it  was  enough  to  say  that  the  arrangement  was 
just  what  the  Lunatic  himself  would  have  made ;  and  the 
interests  of  the  ultimate  remaindermen  were  so  extremely 
remote  that  they  could  not  be  taken  into  consideration. 

His  Lordship  then  adverted  to  the  state  of  the  Lunatic's 
family,  and  said  that  the  proposed  Settlement  must  pro- 
vide for  the  children  of  the  Lunatic  if  he  should  have 
any,  and  there  must  be  a  reference  to  the  Master  in 
Lunacy,  who  would  take  care  that  the  Settlement  was  in 
conformity  with  the  proposed  arrangement. 

The  Lord  Justtcb  Turnbr  observed,  that  the  Court 
had  expressed  no  opinion  as  to  whether,  if  the  Lunatic 
was  not  protector  of  the  Settlement  within  the  pro-* 
visions  of  the  twenty-second  section,  the  case  was  not 
one.  in  which  the  Court  might  exercise  a  discretion 
under  the  thirty-third  section  :  the  case  might,  in  the 

event 
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event  alluded  to,  be  held  to  fall  within  the  latter  clause 
of  that  section  (a). 


1855. 


In  pursuance  of  the  Order  carrying  out  the  fore- 
going decision^  F,  Barlow  Esq.,  the  Master  to  whom 
t.he  matter  was  referred,  made  his  Report  dated  the 
&th  February  1856,  whereby,  after  reciting  the  Order, 
cind  that  he  had  been  attended  by  counsel  and  soli- 
o iters  for  the  different  parties,  and  that  there  had 
been  laid  before  him  the  drafts  of  a  conveyance  and 
of  a  settlement  for  carrying  out  the  arrangement  (de- 
soribing  each  of  them  shortly),  and  that  he  had 
in  the  presence  of  counsel  and  solicitors  so  attending 
r-^ad  and  considered  the  said  two  drafts  of  conveyance 
^nd  settlement  and  what  was  alleged  by  them  respec- 
tively, He  certified  that  he  had  settled  and  approved  of 

the 


In  re 
Blewitt. 


(a)  Tbe  following  is  an  outline 
of  the  Order  made  in  conformity 
^ith  tbe  above  decision  :— • 

Whereas  &c.  Now  upon  hear- 
ing the  aaid  Petition  &c.  And 
being  of  opinion  that  We,  as  the 
|«rwmi  entrusted  by  tbe  Queen's 
Sign  Manual  with  tbe  care  and 
commitment  of  the  custody  of  the 
persons  and  estates  of  persons 
fiinnd  lunatic  idiot  or  of  unsound 
miad,  are  protectors  in  lieu  of  the 
said  Edward  Franeit  Bkwitt  the 
Lunatic  of  tbe  Settlement  made 
by  &c.,  in  the  Petition  mentioned, 
and  that  the  arrangement  in  the 
Petition  mentioned  with  respect 
to  the  estates  settled  is  a  proper 
one  to  be  entered  into  on  behalf 


of  tbe  said  Lunatic,  Do  order  that 
it  be  referred  to  the  Masters  in 
Lunacy  to  settle  and  approve  of 
a  proper  deed  or  deeds  for  carry- 
ing into  effect  the  said  arrange- 
ment :  And  we  do  order  that  the 
reasonable  and  proper  costs  and 
expenses  of  tbe  said  WiUiam 
Hearne  of  appearing  upon  this 
application  be  taxed,  and  that  the 
amount  there<^  to  be  certified  by 
the  Taxing  Master  be  paid  by  the 
Petitioner  Reginald  Jama  BlewUt 
&c.  And  we  do  reserve  all  further 
directions  until  after  tbe  Master's 
certificate  of  approval  of  the  said 
deed  or  deeds  shall  have  been 
made. 
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1856. 

In  re 
Blewitt. 


the  said  drafts  of  conveyance  and  settlement  as  proper 
deeds  for  carrying  into  effect  the  arrangement. 


1856.  The  Petition  was  again  placed  on  the  Paper  of  the 

Feb,  8.        Lords  Justices. 

The  form  of  the  proposed  deeds,  which  had  been 
engrossed,  was  stated  to  their  Lordships  by  the  Counsel 
for  the  Petitioner  in  the  presence  of  the  Counsel  for  the 
Official  Managers  and  for  Mr.  and  Mrs.  Dowling. 


Thbir  Lordships  directed  the  drafts  of  the  proposed 
deeds  to  be  left  with  them,  and  stated  that  they  would 
look  over  them,  and  intimate  their  approval  or  disap- 
proval thereof  at  a  future  time  (a). 


(a)  The  Lords  Justices  accord- 
ingly made  an  Order,  dated  the 
26th  February  1856,  in  the  fol- 
lowing terms :— • 

We  do  order  that  the  aforesaid 
Order  of  the  1 8th  day  of  December 
1855  be  varied  so  far  as  the  same 
approves  of  the  arrangement  in 
the  said  Petition  mentioned  And 
as  protector  of  the  Settlement  in 
the  place  of  the  said  Lunatic  under 
and  by  Tirtue  of  the*  above-men- 
tioned Act  of  Parliament  of  the 
estates  and  Bank  Annuities  com- 
prised in  the  parchment  writings 
now  produced  to  us  and  marked 
with  the  letters  A,  and  B.  of 
which  estates  and  annuities  the 


said  Lunatic  is  tenant  in  tail  in 
possession  We  do  think  fit  to  and 
do  hereby  consent  to  the  said  Pe- 
titioner Reginald  Jamet  BlewUi 
barring  his  estate  tail  and  the  re- 
mainders over  in  the  said  estates 
and  annuities  for  the  purpose  of 
enabling  the  said  estates  and  an* 
unities  to  be  limited  and  settled 
to  the  uses  and  upon  the  trusts 
to  be  created  and  declared  by 
deeds  to  be  executed  according 
to  the  said  parchment  writings 
produced  to  us  as  aforesaid  And 
we  do  declare  the  aforesaid  con- 
sent to  be  limited  to  the  purpose 
aforesaid  and  to  giving  full  effect 
to  the  said  deeds. 
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1856. 


In     the  Matter  of  E.   H.   DALTON  an   Infant,  by 
E.  DALTON  her  father  and  next  fnend. 

And 

I'i  tlie  Matter  of  The  Act  for  enabling  Infant's  with  the 
approbation  of  the  Court  of  Chancery  to  make 
binding  Settlements  of  their  Real  and  Personal 
Estate  on  Marriage  (18  &  19  Vict.  c.  43). 

July  30. 

T^HIS  was  a  Petition  by  E.  H.  Dalton,  an  Infant  of    Before  !Z%e 
the  age  of  twenty  years,  by  E.  Dalton  her  father    ^^^^  Lord 
^^d  next  friend,  praying  that  it  might  be  referred  to  the   Cranworth. 
^uambers  of  Vice-Chancellor  Stuart  to  approve  of  what  P"  «  Petition 

^^  ^  b y  a  female 

^^3  a  proper  settlement  to  be  made  by  the  Infant  of  infant  under 
*^«r  property  previously  to  her  intended  marriage  with  *^®  ^9^  ^^  ^ 
*^*  Twmer^  and  that  the  Infant  might  be  at  liberty  and  praying  a 
directed   to   execute  such   settlement  after  the   same  II!!!^"!®  ^ 

,  approve  of  a 

Should  have  been  duly  approved  and  settled  by  or  under  proper  seule- 
^e  direction  of  the  Court  statlngThat 

the  intended 
marriage  had 

The  Petition  stated  an  Indenture  of  Settlement  made  the  sanction 

,  .  and  approba- 

^n  the  marriage  of  the  father  and  mother  of  the  Infant  tion  of  the  in- 
^«rfer  which  the  Infant  was  entitled  after  the  death  of  ^"Jj^  ^V^^^' 

I  — ^The  Lord 

^^r  fother  to  a  sum  of  15,052/.  16^.  Consols  standing  Chancellor 
^^  the  names  of  trustees  on  her  attaining  twenty-one  "^^J  without 
Of  dying  under  that  age  leaving  lawful  issue,  the  will  directing  any 
of  a  deceased  uncle  of  the  Infant  under  which  she  was  to  the  pro- 
entitled  to  have  paid  to  her  part  of  a  sum  of  400/.  P"etyofthe 

*  *  marriage. 

during      The  pro- 
visions of  the 
Act  do  not  impose  on  the  Coart  any  other  duty  than  that  of  looking  to  the  propriety 
of  the  settlement,  though  this  may  sometimes  lead  to  an  inquiry  as  to  all  the  circum- 
ttmces  connected  with  the  marriage. 
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1856.  during  her  minority  and  the  remainder  on  her  at- 
^^'^^'^^^  taining  twenty-one,  and  the  will  of  another  deceased 
Dalton.  uncle  under  which  she  was  entitled  to  a  sum  of  8002. 
(since  invested  in  870/.  Consols)  on  attaining  twenty- 
one  or  marrying  under  that  age  with  the  consent  of  her 
father:  it  then  stated  that  a  marriage  had  with  the 
sanction  and  approbation  of  the  Infant's  father  been 
lately  agreed  upon  and  was  intended  to  be  very  shortly 
had  and  solemnized  between  the  Infant  and  A.  Turner, 
and  that  upon  the  treaty  for  the  intended  marriage  it  was 
arranged  and  agreed  that  the  two  sums  of  15,052/.  16f. 
and  870/.  stock,  and  the  sum  of  200/.  pait  of  the  400/., 
should  previously  to  the  solemnization  of  the  intended 
marriage  be  settled  and  assured  upon  and  become  sub- 
ject to  the  trusts  of  an  Indenture  of  Settlement,  the 
terms  and  provisions  whereof  had  been  fully  considered 
and  discussed  and  (subject  to  the  approbation  of  the 
Court)  agreed  on  by  the  intended  parties  to  such  In- 
denture, that  the  draft  of  an  Indenture  of  Settlement 
embodying  such  terms  and  provisions  had  been  drawn 
and  had  been  perused  and  approved  of  by  counsel  on 
behalf  of  the  Infant,  that  the  Petitioner  was  desirous 
that  the  same  should  be  finally  settled  and  approved  by 
and  under  the  direction  of  the  Court,  and  that  the  Peti- 
tioner should  under  the  provisions  of  the  above-men- 
tioned Act  with  the  sanction  and  approbation  of  the 
Court  previously  to  her  intended  marriage  make  and 
execute  a  valid  and  binding  settlement  of  her  said  pro- 
perty. 

The  Petition  came  on  before  Vice-Chancellor  Stuart 
on  the  18th  July  1856,  when  his  Honor  made  an  Order 
that  the  matter  of  the  Petition  should  be  adjourned  to 
Chambers,  in  order  that  the  Chief  Clerk  might  inquire 
and  certify  whether  it  was  fit  and  proper  and  for  the 
benefit  of  the  Infant  that  any  and  what  settlement  should 

be 
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be  made  of  her  property  previously  to  her  proposed  1856. 

marriage  with  A.  Turner,  and  whether  the  proposed  ^-•^v^^^ 

marriage  was  a  fit  and  proper  marriage  having  regard  Dalton. 
to  the  character  and  fortune  of  A,  Turner. 


The  case  was  then  brought  by  way  of  appeal  before 
the  Lords  Justices,  it  being  submitted,  on  the  part  of 
the  Petitioner,  that  under  the  provisions  of  the  Act  no 
reference  as  to  the  fitness  of  the  marriage  ought  to 
have  been  directed.  Their  Lordships,  however,  re- 
garding the  question  as  one  of  general  importance 
regulating  the  construction  to  be  put  on  the  Act, 
suggested  that  the  matter  should  be  mentioned  to  the 
Lord  Chancellor,  and  it  now  came  on  before  his  Lord- 
ship accordingly* 

The  first  section  of  the  Act,  being  that  under  which  the 
application  was  made,  is  as  follows  i-^"  From  and  after 
the  passing  of  this  Act  it  shall  be  lawful  for  every  Infant, 
upon  or  in  contemplation  of  his  or  her  marriage,  with 
the  sanction  of  the  Court  of  Chancery,  to  make  a  valid 
and  binding  settlement  or  contract  for  a  settlement  of 
all  or  any  part  of  his  or  her  property,  or  property  over 
which  he  or  she  has  any  power  of  appointment,  whether 
real  or  personal,  and  whether  in  possession,  reversion, 
remainder  or  expectancy ;  and  every  conveyance,  ap- 
pointment and  assignment  of  such  real  or  personal 
estate,  or  contract  to  make  a  conveyance,  appointment 
or  assignment  thereof,  executed  by  such  Infant  with 
the  approbation  of  the  said  Court  for  the  purpose  of 
giving  effect  to  such  settlement,  shall  be  as  valid  and 
effectual  as  if  the  person  executing  the  same  were  of 
the  full  age  of  twenty-one  years    .     .     . 


ff 


Mr.  MdRns  and  Mr.  Roxburgh,  in  support  of  the 
Petition. 

The 
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1856.  The  Vice-Chancellor's  construction  of  the  Act  was, 

j^  ^^  that  any  application  under  it  by  an  Infant  for  the  pur- 
Dalton.  pose  of  obtaining  the  sanction  of  the  Court  to  enable  a 
valid  settlement  to  be  made,  constituted  the  Infant  a 
ward  of  Court  and  imposed  upon  the  Court  the  obliga- 
tion to  inquire  also  as  to  the  propriety  of  the  marriage, 
as  otherwise  the  Court  might  be  called  on  to  approve  a 
settlement  on  a  highly  improper  marriage.  We  submit, 
on  the  other  hand,  that  an  inquiry  into  the  propriety  of 
the  marriage  is  wholly  foreign  to  the  purpose  of  the 
Act.  The  construction  of  the  Vice-Chancellor  will  in 
effect  make  the  Act  a  dead  letter ;  and  the  result  in  the 
present  instance  would  be,  that  the  proposed  marriage, 
having  the  entire  approbation  of  the  Infant's  father, 
would  be  solemnized  without  the  parties  availing  them- 
selves of  the  benefit  contemplated  by  the  Act. 

7%«  Lord  Chancellor. 

I  take  it  that  the  only  meaning  of  the  Act  was, 
that  the  Court  should  be  satisfied  that  there  is  a  proper 
settlement.  I  do  not  think  the  meaning  of  the  Act 
was,  that  parties  who  are  Infants  could  not  marry  with- 
out the  sanction  of  the  Court.  As  soon  as  the  Chief 
Clerk  has  approved  of  the  settlement,  I  will  myself 
look  into  it,  in  the  place  of  the  Vice-Chancellor. 

His  Lordship,  on  being  informed  that  the  Lords 
Justices  apparently  differed  in  opinion  as  to  the  con- 
struction to  be  put  upon  the  Act,  added,  that  as 
at  present  advised  he  was  of  opinion  that  it  was  not 
within  the  scope  or  intention  of  the  Act  that  an  ap- 
plication under  it  should  constitute  the  applicant  a 
ward  of  Court;  that  the  inquiry  in  the  present  case 
would  therefore  be  limited  to  the  propriety  of  the  set- 
tlement, though  he  should  not,  on  the  occasion  of  any 

similar 


CASES  IN  CHANCERY. 

sicnilar  application  in  future,  consider  himself  bound  to 
adopt  the  same  form  of  order. 


206 


1856. 


In  re 
Dalton. 


^The  Lord  Chancbllor  mentioned  the  case  again,  and 
that  he  had  considered  the  provisions  of  the  Statute, 
was  of  opinion  it  was  not  intended  to  impose  on  the 
•tirt  any  other  duty  than  that  of  looking  to  the  pro- 
priety of  the  settlement,  though  what  in  each  particu- 
case  might  be  a  proper  settlement  must  sometimes 
to  an  inquiry  as  to   all  the  circumstances  con- 
neoted  with  the  marriage. 


Augutt5, 


WILKS  V.  GROOM. 

And 
In  the  Matter  of  The  Trustee  Acts  1850  and  1852. 


Aug,  5, 


T^HIS  was  the  Petition  of  John  Joad,  a  purchaser     Before  The 
under  the  Decree  in  the  suit,  and  it  raised  a    celhr  Lokd 
S^estion  of  general  importance  on  the  construction  of  Cranworth. 
^^  above  Acts.    The  following  short  statement  will  4  t^tator  de- 

^     I  .  vised  lands  in 

^^plam  the  facts  of  the  case,  and  the  point  submitted  trust  to  sell 

^^^  the  opinion  of  the  Court.  ^^^  *^/5^:. 

'^  ment  of  debts : 

the  trustees 

^ohn  Hooper,  by  his  will  dated  the  2nd  December  andtheheir-at- 

*^7,  devised  and  bequeathed  all  his  real  and  personal  la^  cowW  not 
(u,i  .    ^  *  ,1111      be  found:  the 

^Hite  to  trustees,  upon  trust  to  sell  and  to  apply  the  Uuds  were  sold 

Proceeds  in  payment  of  his  debts,  and  subject  thereto  Y^^^^  *  ^®*^'*® 

for  administra- 
tion, and  an 
^der  was  obtained  under  the  Trustee  Act  1 850  appointing  the  vendor's  solicitor  to 
P^^ey  to  the  respective  purchasers : — Held,  by  the  Lord  Chancellor,  on  the  question 
^ii^  raised  by  one  of  the  purchasers,  that  the  provisions  of  the  9th  and  20th  sections 
^  the  Trustee  Act  1850  applied  to  the  case  and  that  the  order  which  had  been  made 
'•■correct. 
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1866*  for  other  purposes  which  he  specified.  The  testator 
died  on  the  17th  July  1851,  and  by  a  deed  poll  dated 
the  5th  May  1852  the  trustees  disclaimed  the  trusts  of 
the  will.  On  the  30th  June  1852,  the  present  suit  was 
instituted  for  the  purpose  of  administering  the  estate, 
and  by  a  Decree  made  by  Vice-Chancellor  KindersUy 
on  the  16th  April  1853|  a  sale  was  directed.  Under 
this  Decree  the  testator's  estates  were  put  up  to  sale  at 
difierent  times;  and  on  the  15th  July  1854,  part  of  the 
property,  consisting  of  two  freehold  houses  at  Ramigate^ 
was  purchased  by  John  Joad  for  500/.  It  not  being 
known  who  was  the  testator's  heir-at-law,  the  usual 
proceedings  had  been  adopted  for  the  purpose  of  ascer- 
taining if  possible  who  that  person  was ;  and  the  Chief 
Clerk,  by  his  certificate  dated  the  25th  February 
1854,  found  that  there  was  no  heir-at-law  ex  parte 
paterna  living  at  the  time  of  the  testator's  death,  but 
that  no  evidence  had  been  laid  before  him  whereby  he 
was  enabled  to  state  whether  the  testator  left  any  heir- 
at-law  ex  parte  matern&  him  surviving. 

Shortly  after  the  sale  to  J,  Joad^  the  Plaintiff  in  the 
suit,  who  was  the  administratrix  with  the  will  annexed 
of  the  testator  and  one  of  the  persons  interested  under 
the  trusts  of  the  will,  presented  a  Petition  in  the  suit 
and  in  the  matter  of  the  Trustee  Act  1850,  stating  the 
above  facts,  and  praying  that  W.  W.  Gabriel  might  be 
appointed  trustee  for  the  purpose  of  granting  and  con- 
veying the  estates  of  the  testator  to  the  respective  pur- 
chasers thereof;  and  on  this  Petition  an  Order  was  made 
by  Vice-Chancellor  Kindersley,  dated  the  2nd  AugmU 
1854,  in  the  following  terms:  —  ''This  Court  doth 
order  that  Mr.  William  Wallace  Gabriel  the  solicitor 
of  the  Petitioner  be  appointed  to  convey  the  freehold 
lots  numbered  respectively  1  and  2,  ....  to  the 
respective  purchasers  thereof  their  heirs  and  asugns 

BQCh 


CASES  IN  CHANCERY.  207 

such  conveyances  to  be  settled  by  the  Judge  to  whose       1856. 
Oourt  this  cause  is  attached  in  case  the  parties  differ 
about  the  same." 

In  pursuance  of  an  Order  made  in  the  cause  dated 
tlie  3rd  August  1864,  J.  Joad  paid  his  purchase-money 
ioto  the  Bank  and  was  let  into  possession  of  the  pre- 
mises purchased  by  him,  being  lot  2  referred  to  in  the 
Order  of  the  2nd  August  1864. 

A  question  was  then  raised  as  to  the  form  of  the 
conveyance  to  be  given  to  J.  Joady  the  Plaintiff  pro- 
posing that  the  conveyance  should  be  made  by  W.  W. 
Crahriel  under  the  Order  of  the  2nd  August  1854,  but 
«/^  Joad  objecting  to  this  on  the  ground  that  he  was 
advised  that  the  proposed   conveyance  would  be  in- 
operative to  vest  in  him  any  legal  estate.    The  present 
I^etition  was  then  presented  by  J.  Joad  for  the  purpose 
^f^  determining  this  question  :  it  stated  the  above  facts, 
and  prayed  the  appointment  of  new  trustees  of  the  will 
^^  the  testator,  and  that  they  might  be  directed  to  convey 
^  the  Petitioner  the  premises  sold  to  him. 

The  Petition  came  on  before  Vice-Chancellor  Kin* 
^^^sley  on  the  11th  July  1866,  when  his  Honor,  con- 
sidering the  question  to  be  one  of  general  importance 
^^  the  construction  of  the  Trustee  Acts,  declined  to 
^Hke  any  order,  and  suggested  that  the  matter  should 
^  brought  under  the  notice  of  the  Lord  Chancellor. 

The  ninth  and  twentieth  sections  of  the  Trustee  Act 
i860,  on  which  the  decision  of  the  question  thus  raised 
depended,  are  as  follow : — 

"  IX.  And  be  it  enacted,  that  when  any  person  solely 
seised  or  possessed  of  any  lands  upon  any  trust  shall  be 
oat  of  the  jurisdiction  of  the  Court  of  Chancery,  or 

cannot 
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cannot  be  found,  it  shall  be  lawful  for  the  said  Court  to 
make  an  order  vesting  such  lands  in  such  person  or  per- 
sons  in  such  manner  and  for  such  estate  as  the  said 
Court  shall  direct;  and  the  order  shall  have  the  same 
effect  as  if  the  trustee  had  duly  executed  a  conveyance 
or  assignment  of  the  lands  in  the  same  manner  and  for 
the  same  estate." 


*'  XX.  And  be  it  enacted,  that  in  every  case  where 
the  Lord  Chancellor  entrusted  as  aforesaid,  or  the  Court 
of  Chancery,  shall,  under  the  provisions  of  this  Act,  be 
enabled  to  make  an  order  having  the  effect  of  a  con- 
veyance or  assignment  of  any  lands,  or  having  the 
effect  of  a  release  or  disposition  of  the  contingent  right 
of  any  person  or  persons  bom  or  unborn,  it  shall  also 
be  lawful  for  the  Lord  Chancellor  entrusted  as  aforesaid, 
or  the  Court  of  Chancery  (as  the  case  may  be),  should 
it  be  deemed  more  convenient,  to  make  an  order  ap- 
pointing a  person  to  convey  or  assign  such  lands,  or 
release  or  dispose  of  such  contingent  right;  and  the 
conveyance  or  assignment,  or  release  or  disposition  of 
the  person  so  appointed  shall,  when  in  conformity  with 
the  terms  of  the  order  by  which  he  is  appointed,  have 
the  same  effect  in  conveying  or  assigning  the  lands,  or 
releasing  or  disposing  of  the  contingent  right,  as  an 
order  of  the  Lord  Chancellor  entrusted  as  aforesaid,  or 
the  Court  of  Chancery,  would  in  the  particular  case 
have  had  under  the  provisions  of  this  Act.     .     .     .'* 

Mr.  Wickens,  for  Mr.  Joad,  and  in  support  of  the 
objection  to  the  proposed  form  of  conveyance. 

He  stated  that  the  doubt  as  to  the  sufficiency  of  the 
proposed  conveyance  by  W.  W.  Gabriel  had  been  raised 
by  very  competent  persons  by  whom  the  purchaser  had 
been  advised  that  the  case  of  an  unknown  heir  of  a 
person  seised  of  lands,  not  as  trustee  but  beneficially 

in 
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in  his  own  rights  although  those  lands  might  have  been        1866. 

sold  for  the  payment  of  debts  under  the  Decree  of  the 
Court,  was  not  provided  for  by  the  Trustee  Acts,  that  J," 

the  Order  of  the  2nd  August  1854  could  not  be  sup-  Groou. 
ported,  and  tbat  the  proper  course  for  obviating  the 
difficulty  was  to  obtain  the  appointment  of  new  trustees 
wlb  pTayed  by  the  present  Petition,  to  have  the  legal 
estate  vested  in  them,  and  afterwards  to  cause  them  to 
convey  to  the  purchaser.  (He  referred  to  the  ninth  and 
-twentieth  sections  of  the  Trustee  Act  1860.) 

Mr.  Saily  and  Mr.  G.  W.  Collins,  for  the  Plaintiff. 

They  submitted  that  the  Order  of  the  2nd  August 
1 854  was  correct,  and  that  the  present  case  fell  within 
tb€  terms  of  the  sections  of  the  Act  to  which  reference 
bad  been  made. 

The  LoBD  Chanoslloe  said, — 

That  he  did  not  see  the  difficulty  suggested  on  behalf 

^^  the  purchaser.     It  was  hardly  possible  to  make  the 

'^^^tter  clearer  than  it  was  made  by  the  language  of  the 

^^t  itself.     Applying  the  terms  of  the  ninth  section  to 

'^^  case,  there  was  here  a  person  solely  seised,  the  heir- 

^law  of  the  testator,  (the  trustees  appointed  by  the  will 

^ng  disdaimed,)  and  there  had  been  a  Decree  made 

the  suit  in  his  absence.    The  heir  was  thus  in  fact  a 

MBtee  who  could  not  be  found ;  and  under  these  cir- 

instances  the  Court  had  power  to  make  an  order 

^«ting  the  property  in  such  person  or  persons  in  such 

^nner  and  for  such  estate  as  the  Court  might  direct 

^^n  under  the  terms  of  the  twentieth  section,  wherever 

^«  Court  might  have  made  a  vesting  order  it  might 

'^'tke  instead  an  order  appointing  a  person  to  convey. 

*-  nere  did  not  seem  to  be  any  difficulty  ;  and  his  Lord- 

^^ip  thought  that  the  Act  applied  to  the  present  case, 

^^  that  the  Order  of  the  2nd  August  1864  was  right 

Vol.  VI.  P  D.M.G. 
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WICKENDEN  v.  RAYSON. 

NofoemberlO, 

Before  The    fTIHIS  was  an  appeal  by  the  Defendant  G.  B.  Acworth 

ctUor  Lord  ^""^"^  ^^  order,  made  on  further  directions  by  Vice- 

Cranworth.    Chancellor  Stttart,  so  far  as  it  directed  him  to  concur  in 

•t*frti^ad-  ^  ®^'^  ^^  ^^^  property  ordered  to  be  sold  in  the  cause, 
minittratioQ  of  and  made  him  in  a  certain  event  specified  liable  to  pay 

wbj^*t^a       ^^^  costs  of  the  suit. 

mortgage 

having  priority       _,,  .       .  .  ,  ,.  *.        i  i     •    • 

to  the  claims  ^he  suit  was  instituted  by  creditors  for  the  adminis- 
of  creditor!,  a  tration  of  the  real  and  personal  estate  of  Henry  James 
estate  free  from  Bayson,  who  died  on  the  8th  December  1851,  leaving 
caniiot^*<S^  ^  ^^"  ^y  which  he  gave  his  property  to  his  wife  Mary 
rected  without  Ray  son  for  life,  and  after  her  death  to  his  two  daughters 

the  mortgagee,  ^^^  ^^^  ^'f®  of  Thomas  Henley y  and  Mary  Rayson: 
whether  he  is    ^he  widow  was  appointed  executrix. 

a  party  to  the  ■  * 

suit  or  not 

thJmirt^^''^e  ^"  ^^^  ^^^^  ''^^^  ^^^2'  ^^^  ^'^^^  ^"^  ^^^  daughters 
is  a  party  to      and  the  husband  of  the  married  daughter  mortgaged 

direcdon  will  ^^^  property  to  the  Defendant  G.  B,  Acworth  to  secure 
not  be  made  in  400/.  and  further  advances,  which  advances  were  subse^ 

the  common  rnr\/\i  •       n     r\      t.     tn  i_ 

alternative        quently  made  to  the  amount  of  700/.  m  all.  Uu  the  19tn 

thTth"*™^'^'  «/m?i€  1852,  the  same  parties  transferred  the  equity  of  re- 
perty  shall  be    demption  to  trustees  in  trust  to  sell,  to  invest  the  pro- 

Ws  sex^rity^if  ^^®^^  ®"^  '^old  them  in  trust  for  the  widow  for  life,  and 
he  concurs  in  after  her  death  for  her  sons  J,  H.  Rayson  and  Edward 
subject  to  it  if   Hayson,  her  son  in  law  the  said  Thomas  Henley,  and  her 

he  does  not  g^jd  daut^hter  Mary  Rauson  in  equal  shares.  On  the 
concur;  but  °  .7  .7  -1 

the  Court  will    24th  July  1852,  the  widow  and  T.  Henley  mortgaged 

require  the  ^j^  j  interests  under  this  settlement  to  the  Defendant 
mortgagee  to 

elect  at  once      G.  B.  Acworth  to  secure  150Z.  advanced  by  him  to 

Su wncwor  ^-  Henley;  and  on  the  20th  August  1862,  the  widow 
not.  and 
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and  J.  H.  Rayson  made  a  similar  mortgage  to  the  De- 
fendant O,  B.  Acworth  to  secure  150/.  advanced  by 
him  to  J.  H.  Rayson. 

Shortly  after  the  execution  of  the  lastly  mentioned 
mortgages  the  present  suit  was  instituted :  G.  B.  Ac" 
worth  was  not  made  a  party  to  it,  as  the  bill  did  not 
seek  to  impeach  his  mortgage  for  700/.,  but  asked  that 
directions  might  be  given  for  redeeming  it,  the  Plaintiffs 
in  fact  having  no  knowledge  of  the  other  mortgages. 
After  the  answers  had  been  put  in  which  disclosed  the 
existence  of  the  two  mortgages  for  160/.,  G.  B.  Acworth 
was  made  a  party  by  amendment,  and  the  bill  as 
amended  prayed  that  the  settlement  of  the  24th  July 
1852  and  the  mortgages  made  under  it  might  be  de- 
clared fraudulent  and  void  as  against  the  creditors,  but 
it  did  not  impeach  the  mortgage  for  700/.  The  grounds 
on  which  the  mortgages  for  150/.  were  impeached  need 
not  be  stated  for  the  purpose  of  the  present  report. 

After  various  proceedings,  the  cause  came  on  before 
Vice-Chancellor  Stuart   on   further  directions,   when 
his  Honor  decided  that  the  settlement  and  the  mort- 
gages made  under  it  were  void  as  against  the  creditors, 
and  ordered  a  sale  of  the  devised  estates,  directing  that 
the  700/.  and  interest  should  in  the  first  place  be  paid 
out  of  the  proceeds  of  the  sale,  and  then  the  Plaintiffs' 
debt  and  costs,  and  that  if  the  proceeds  of  the  sale  were 
iDsaflBcient  for  that  purpose  the  Defendants,  including 
the  Defendant  G.  B.  Acworth,  should  pay  the  Plain- 
tiffs' costs.     The  question  as  to  costs  was  argued,  but 
the  point  as  to  whether  the  property  should  be  sold 
free  from  the  700/.  mortgage  was  not  discussed. 

Before  the  decree  had  been  passed  and  entered,  the 
defendant  G.  B.  Acworth  applied  on  motion  before 

P2  the 


1865. 

WiCKBMDBH 

Ratsov. 
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1865.  ^^  Vic&^Chancellor  to  vary  the  minates  as  to  the  sale, 
by  substituting  the  usual  direction  that  the  property 
should  be  sold  subject  to  his  mortgage  of  7OO/4  iF  he 
Ratios.  should  not  concur  in  the  sale^  and  free  from  it  if  he 
should  concur.  His  Honor,  howerer,  refused  the  ap- 
plication, holding  that  as  G.  B.  Acwcrth  was  a  party 
to  the  suit,  the  Court  had  jurisdiction  to  compel  him  to 
concur  in  the  sale.  The  decree  was  therefore  drawn  up 
in  the  form  originally  directed,  and  the  present  appeal 
was  brought  by  the  Defendant  G.  B^  Acwarik. 

Mr.  Craig  and  Mr.  Bevir,  for  the  Defendant  O.  B. 
Acworth,  supported  the  appeal. 

They  contended  that,  according  to  the  long  settled 
practice  of  the  Court,  no  sale  could  as  against  a  mort- 
gagee claiming  by  a  title  paramount  whether  a  party  to 
the  suit  or  not  be  ordered  without  his  consent  except 
subject  to  his  mortgage,  Langton  v.  Langton  (a) ;  and 
here  the  mortgagee  did  not  consent.  The  Vice-Chan- 
cellor  seemed  to  have  thought  that  the  forty-eighth 
section  of  the  Act  15  8c  16  Vict.  c.  86  applied,  but  that 
section  was  in  express  terms  confined  to  suits  for  fore- 
closure. They  also  submitted  that  the  direction  as  to 
costs  was  wrong.  They  cited  Tipping  v.  Power  (b)^ 
Hepwcrtk  v.  Heslop^c);  and  referred  to  Harvey  ?. 
Tebbutt  (rf). 

Mr.  W.  D.  Ltwiiy  who  Was  with  Mr.  Malins,  for  the 
Plaintiffs,  submitted  that  the  decree  was  right. 

He  contended  that  the  case  of  Langton  v.  Langton(a) 
was  distinguishable  from  the  present,  for  there  the  mort- 
gagee had  been  improperly  made  a  party,  the  attempt  to 
impeach  his  security  having  failed,  so  that  he  might 

fiurly 

(d)  8  Equity  Reports,  394.  (e)  3  Hare,  485. 

(6)  1  Hart,  405.  (d)  IJ./^W.  187. 
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fairly  be  treated  as  not  before  the  Court ;  but  here  the 

mortgagee  was  properly  a  party  to  the  suit.     As  to  the 

costs  they  were  originally  in  the  discretion  of  the  Court, 

and  ought  not  to  form  the  subject  of  an  appeal.     He 

insisted  that  the  present  application  was  frivolous  and 

unreasonable,  the  property  being  roore  than  sufficient 

to  pay  off  the  first  mortgage,  so  that  under  the  decree 

as  it  stood  the  Appellant  would  get  everything  that  he 

was  entitled  to. 


IB56. 


WiCKENDBN 
RATfQir, 


Without  calling  for  a  reply, 


The  Lord  Chancellor  said, — 

That  there  could  be  no  doubt  about  the  case,  and 
the  Vice-Chancellor  could  never  have  meant  to  inter- 
fere with  the  clear  rule  of  the  Court,  that  a  sale  cannot 
be  directed  against  a  mortgagee  without  his  consent. 
The  only  difference  in  practice  in  cases  of  this  kind  was, 
that  where  the  mortgagee  was  a  party  to  the  suit,  the 
^Qrt  would  not  make  the  order  in  the  usual  alternative 
form,  but  would  put  it  at  once  to  the  mortgagee  whether 
he  would  consent  to  a  sale  or  not.  If  there  was  not  a 
Precedent  for  doing  this,  one  might  now  be  made,  in 
the  present  ease  the  mortgagee  by  his  counsel  had  de- 
clined to  consent  to  a  sale,  and,  therefore,  acting  upon 
the  general  rule,  the  decree  made  ought  to  be  varied 
"*U8,-.the  Defendant  G.  B,  Acworih  not  consenting 
to  a  sale  of  the  property,  let  the  same  be  sold  subject 
to  his  mor^ge.  As  to  the  costs  nothing  need  be  said 
^Qt  them  until  the  result  of  the  sale  was  known. 
I^urtber  directions  and  costs  would  therefore  be  re- 
Wnred.  With  regard  to  the  present  appeal,  there 
should  be  no  costs,  and  the  deposit  should  be  re- 
turned. 
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1856. 


June  4. 
July  5,  9. 


FARINA  V,  SILVERLOCK. 


Before  The  HpHIS  was  an  appeal  by  the  Defendant  H.  Silver- 

cellar  Lord  ^^^  seeking  to  set  aside  an  order,  made  by  Vice- 

Cbanwobth.  Chancellor  Wood  on  the  hearing  of  the  cause,  making 

tur^^hobas  P^T^^"^'  ^^  injunction  restraining  him  the  Defendant, 

admited  a  from  printing  or  selling  or  exposing  for  sale  or  pro- 

desbnate  some  curing  to  be  printed  or  Sold  any  labels  similar  to  those 

particular  in  use  by  the  Plaintiff  as  in  the  bill  mentioned  or  con- 

article  as  made  ... 

bv  him  has  a  taining  copies  of  the  signature  or  address  or  flourish 

right  to  the  g^     j.  gta^ips  or  other  marks  invented  and  used  by 

assistance  of  '                                                                                -^ 

the  Court  to  the  Plaintiff  as  in  the  bill  mentioned  or  any  signature 

^^^m^  ^^  address  or  flourish  seal  or  other  marks  invented  and 

using  the  used  by  the  Plaintiff  as  in  the  bill  mentioned  or  any 

similar  mark  signature  address  flourish   seal   or  other  mark  merely 

as  to  induce  colourably  differing  thereform  or  any  papers  or  labels  so 

purchasers  to  •'            .    °                                         ... 

believe,  con-  printed  or  contrived  as  to  be  colourable  imitations. 

trary  to  the 

fact,  that  they 

are  buying  The  Plaintiff,  Johann  Maria  Farina,  claimed  to  be 

artick  to  which  ^^  owner  of  a  valuable  secret  in  the  manufacture  of 

the  mark  was  Eau-de-Cologne:   he  stated  by  his  Bill,  that  for  the 

originally  ap-  f    .        .     .          .       "^ 

plied.  purpose  of  distinguishing  his  Eau-de-Cologne  from  that 

howe^r***'  ^^  others,  he  had  invented   a  particular  form  of  label 

where  the  which  he  pasted  on  the  bottles  which  he  sold ;    that 

sisted  of  a  ^^^  Defendant  had  printed  and  sold  labels,  being  either 

label  in  a  cer*  copies  of  or  only  colourably  differing  from  this  label ; 

tain  form,  and  ,,,                               ..,,.           rt        ,     ^ 

it  was  shown  that  thereby  great  quantities  of  spurious  Eau-de-Co- 

that  in  very  /          „,ade  to  resemble  the  Plaintiff's,  had  been  sold 

many  m-  ^     '           ^                                                         ' 

stances  labels  as  the  Plaintiff's ;  and   that  thereby  the  Plaintiff  had 

simiU™to1t  ^"^  ^®^"  greatly  injured.     The  Bill  prayed  an  injunction 

might  be  sold  against  the  printing  and  selling  of  the  labels, 

for  a  legiti-  • 

mate  purpose,  *** 
the  Court,  in  the  absence  of  any  proof  of  actual  fraud,  refused  to  restrain  the  printing 
and  sale  of  such  labels  until  the  manufacturer,  who  alleged  that  they  were  used  for  a 
fraudulent  purpose,  had  established  his  cose  by  an  action  at  law. 
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Id  June  1855,  Vice-ChaDcellor  Wood^  on  an  inter-        1856. 
locutory  motion,  granted  an   injunction  in   the  terms 
above  stated,  the  evidence  and  the  facts  of  the  case  «. 

being  then,  in  all  substantial  paiticulars,  the  same  as  at  Silvbblock. 
the  subsequent  hearing.  A  full  report  of  the  case,  as 
brought  before  the  Court  in  June  1855,  will  be  found  in 
the  1st  Volume  of  Messrs.  Kay  Sf  Johnson^ s  Reports, 
page  509;  and  as  the  facts  are  also  noticed  in  the  judg- 
ment of  the  Lord  Chancellor,  it  becomes  unnecessary  to 
^Dter  into  any  further  detail  of  them  for  the  purpose 
of  the  present  Report. 

Mr.  Daniel  and  Mr.  Hetkerington,  for  the  Plaintiff, 
supported  the  order  made  by  the  Vice-Chancel  lor. 

It  was  alleged  by  the  Defendant,  that  the  Plaintiff 
l^ad  no  right  to  the  trade-mark,   but  this   right  was 
crlearly  established.     The  Vice- Chancellor  had   thus 
s^4ited  his  view  on  this  part  of  the   case  (a),  "  Then 
ith  respect  to  the  evidence :  there  never  was  a  case, 
should  think,  in  which  the  right  to  the  use  of  a  trade- 
ark  was  so  clearly  established  as  it  is  by  the  Plaintiff 
this  case.    I  do  not  know  when  such  a  right  can 
^er  be  established  if  it  is  not  here."     The  Defendant 
^  alleged  that  he  had  a  right  to  print  and  sell  the 
|_^^*-hel,  because  it  was  not  shown  that  it  affected  the 
laiDtiff*8  property :  the  Defendant  was  however  clearly 
abling  a  fraud  to  be  committed  on  the  Plaintiff;  he 
^ts  printing  not  the  real  label  but  a  colourable  imita- 
^3n  of  it;  and  it  was  submitted,  that  the  Court  would 
^^t  wait  to  interfere  until  it  was  shown  that  the  fraud 
*^^  been  actually  completed.     (They  referred  to  J9e- 
^^^^re  V.  Shaw  (6),  and  Crossley  v.  Beverley  (c).) 

Mr.  WUlcack  and  Mr.  Buxton,  for  the  Defendant 
appealing. 

The 

(«)  1  Kiry  ^  J.  517.        (6)  2  Sim.  237.         (r)  1  Ruu.  ^  MyL  166. 
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Silts  RLocK. 


The  Bill  does  not  coDtain  any  facts  oo  which  to  foond 
the  equity  asserted  by  the  Plaintiff.  In  order  to  main- 
tain-that equity,  one  or  other  of  four  states  of  circum- 
stances must  exist;  either  the  Plaindff  must  show  m 
legal  right,  or  the  Defendant  must  be  proved  to  stand 
in  a  Bduciary  position  towards  the  Plain tifT,  or  there 
must  be  something  amounting  to  a  contract,  or  there 
must  be  clear  evidence  of  fraud.  With  respect  to  the 
Plaintiff's  legal  right,  it  is  well  settled  that  there  is  no 
property  in  a  trade-mark  distinct  from  its  use :  thus  in 
JBUtiichard  v.  Hill  (a).  Lord  Hardwicke  says,  "  Every 
particular  trader  has  some  particular  mark  or  stamp, 
but  I  do  not  know  any  instance  of  granting  an  injunc- 
tion here  to  restrain  one  trader  from  using  the  same 
mark  with  another,  and  I  think  it  would  be  of  mischiev- 
ous consequence  to  do  it ;"  and  on  the  same  principle. 
Sir  Z.  SAadwellf  in  Delondre  v.  Shaw  (6),  says,  *^  I 
cannot  intend  a  fraud  where  none  is  alleged."  The 
cases  of  Motley  v.  Downman  (c),  Perry  v.  Truefitt  (d), 
Croft  V.  Day{e)y  Rodgers  v.  Nowill{f),  and  Clark  ▼• 
Freeman  (g),  are  all  to  the  same  effect.  The  present 
is  quite  distinguishable  from  the  cases  of  Morison  v. 
Moat  {h),  and  Knott  v.  Morgan  (i),  Che  former  of  which 
was  a  case  of  breach  of  confidence,  and  the  latter  was 
one  of  fraud,  the  Master  of  the  Rolls  there  saying, 
''  They  (the  Plaintiffs)  have  a  right  to  call  upon  thb 
Court  to  restrain  the  Defendant  from  fraudulently 
using  precisely  the  same  words  and  devices  which  they 
have  taken  for  the  purpose  of  distinguishing  their  pro- 
perty." The  Bill  here  contains  no  allegation  that  the 
Defendant  sold  the  labels  as  the  labels  of  the  PlaintifF, 
but  this  is  an  essential  ingredient  in  all  cases  like  the 

present, 

(fl)  2  Jek.  484.  (/)  6  Hart,  326. 

(6)  2  Sim.  237,  210.  (g)  U  Beav.  112. 

(c)  3  Myl.  6f  Cr.  1.  (h)  9  Hare,  211. 

(d)  6  Beav,  66.  (i)  2  Keen,  213. 

(e)  7  Beav.  Sit. 
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present,  where  the  interference  of  the  Court  is  invoked.        1856. 
The  presumption  of  fraud  is  further  rebutted   by  the       ^^^^ 
fact  of  the  Plaintiff  being  himself  the  purchaser  from  «. 

the  Defendant.     A  man  may  legitimately  sell  poison    Silvmlock. 
tnd  not  be  responsible  for  the  consequences.    (The 
cases  of  Sykes  v.  Sykes(q),  and  Canham  y,  Jones  (b), 
were  also  mentioned  in  the  course  of  the  argument.) 

Mn  Daniel  replied. 

The  suggested  case  of  selling  poison  has  no  analogy 

(o  the  present,  because  the  vendor  there  is  not  disposing 

of  other  men*s  goods.     He  referred  to  the  observations 

of  Vice-Chancellor  Knight  Bruce  in  Prince  Albert  v. 

Strange  {c). 

The  Lord  Chancbllor^  after  stating  the  general 
object  of  the  appeal,  said, — 

The  Plaintiff's  equity  is  founded  on  the  jurisdiction  of 
tbis   Court  to  give  relief  in  the  shape  of  preventive 
justice  in  order  to  make  more  effectual  a  legal  right, 
the  legal  right  here  being  a  right  to  have  a  particular 
trade-mark  to  designate  a  commodity.   This  right  cannot 
be  properly  described  as  a  copyright,  it  is  in  fact  a 
right  which  can  be  said  to  exist  only  and  can  be  tested 
only  by  its  violation,  it  is  the  right  which  any  person 
designating  his  wares  or  commodities  by  a  particular 
trade-mark,  as  it  is  called,  has  to  prevent  others  from 
selling  wares  which  are  not  his  marked  with  that  trade- 
mark in  order  to  mislead  the  public  and  so  incidentally 
to  injure  the  person  who  is  owner  of  the  trade-mark. 
The  principle  applicable  to  such  cases  has  been  often 
discassedy  and  although  there  may  be  one  or  two  in- 
stances in  the  books  in  which  a  little  difficulty  may 
occur  in  the  application  of  it,  there  is  no  difficulty  in 
l^aowing  what  the  principle  is.     Judges  may  occasion- 
ally 

(•>»B.J^C.541.         (6)  2r.4-B.2i8.  (f)  2DeG,SfS.0o2. 
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1856.       ally  have  erred  in  the  application  of  the  law  to  particular 
facts ;  but  I  apprehend  that  the  law  is  perfectly  clear, 
o.  that  any  one,  who  has  adopted  a  particular  mode  of 

SiLVERLocK.  designating  his  particular  manufacture^  has  a  right  to 
say,  not  that  other  persons  shall  not  sell  exactly  the 
same  article,  better  or  worse,  or  an  article  looking 
exactly  like  it,  but  that  they  shall  not  sell  it  in  such  a 
way  as  to  steal  (so  to  call  it)  his  trade- mark,  and  make 
purchasers  believe  that  it  is  the  manufacture  to  which 
that  trade-mark  was  originally  applied. 

The  principle  I  have  just  described  is  the  foundation 
of  the  present  Bill.  The  Plaintiff  t/b^aTin  Maria  Farina 
(whether  descended  from  a  line  of  ancestors  who  for  a 
hundred  and  fifty  years  have  manufactured  the  article 
or  not  is  utterly  unimportant  to  the  case)  is  the  well- 
known  manufacturer  of  Eau-de-Cologne ;  and  what  he 
says  is,  that  since  the  year  1832  the  article  manufactured 
by  him  has  been  known  throughout  Europe  and  in  this 
country  by  a  particular  trade^mark,  a  certain  flourish 
with  his  name  of  '^Johann  Maria  Farina  gegeniiber 
dem  Julichs  Platz**  written  in  a  particular  way  with 
certain  marks  and  dots  about  it :  he  says,  that  that  is 
the  mode  by  which  he  designates  his  Eau-de-Cologne^ 
and  that  the  Defendant,  who  is  a  printer  and  sells 
labels  for  patent  medicines  and  articles  of  that  descrip- 
tion, has  been  in  the  habit  of  printing  spurious  labels, 
either  exactly  the  same  as  or  only  colourably  differing 
from  his,  and  selling  them,  whereby  he,  the  PlaiotifF, 
has  been  defrauded,  because  the  labels  are  applied  to 
other  Eau-de-Cologne  than  that  manufactured  by  him. 

The  facts  seem  to  be  clear,  that  a  person  employed 
by  the  Plaintiff,  on  a  given  day  in  January  or  February 
last  year,  went  to  the  shop  of  the  Defendant,  who  is 
undoubtedly  to  a  very  large  extent  the  printer  of  these 
labels,  and  purchased  one  hundred  labels  for  this  JSau- 

de-Cologne 
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de-Cologne  for  which  he  paid  eighteen-pence,  and  they  1856. 

are  the  same  or  nearly  the  same  as  those  which  are  the  ^^^^^^ 

genuine  trade^mark  of  the  Plaintiff.    Having  purchased  ^^ 

these  hundred  labels,  the  Plaintiff  filed  his  Bill  to  restrain  Silvbrlock. 
the  Defendant  from  continuing  to  print  or  sell  such  labels, 
and  obtained  the  decree  that  is  now  sought  to  be  reversed. 

There  is  one  view  of  this  case  which  I  doubt  very 
much  whether  it  was  quite  present  to  the  mind  of  the 
Vice-Chancellor,  who  seems  to  have  taken  great  pains 
in   bis  judgment,  and  I  never  differ  from   his  Honor 
inrithout  hesitation.     It,  however,  seems   to  me   clear, 
tiiat  any  man   who  had   got   the  Eau-de-Cologne  of 
mJohann  Maria  Farina  but  had  not  got  a  label,  might 
employ  any  printer  he  thought  fit  to  print  or  engrave 
for  him  a  label  which  should  be  an  exact  counterpart  of 
^hat  which  was  used   by  Johann  Maria  Farina  ;  for 
*^ere  is  no  copyright  in  it.     All  that  the  law  restrains  a 
^person  from  doing  is,  selling  the  article  which  is  not  the 
snanufacture  of  Johann  Maria  Farina  with  the  label  of 
Johann  Maria  Farina  upon  it ;  but  if  it  be  the  article 
'^vhich  has  been  manufactured  by  Johann  Maria  Farina^ 
it  can  be  no  ground  of  complaint  by  Johann  Maria 
JFarina  that  the  person  sells  it  with  something  upon  it 
%o  represent  his  trade-mark,  though  it  is  not  a  genuine 
^rade-mark.    The  gist  of  the  case  in  an  action  at  law 
^ould  be  this,  that  he  had  sold,  as  and  for  the  manu- 
fiaicture  of  the  Plaintiff,  something  that  was   not  his 
manufacture,  and  that  the  supposed  spurious  label  was 
put  on  in  order  to  make  it  more  apparent  that  it  was  so. 
I  think  it  clear  therefore  that  any  man  would  be  at 
liberty,  if  it  was  writing  instead  of  printing,  to  write,  or 
if  he  was  capable  of  printing  and  engraving,  to  print  and 
engrave  for  himself,  a  label  being  a  colourable  imitation 
of  or  a  copy  of  the  Plaintiff's  label,  and  to  put  it  on  Eau- 
^Cologne  being  the  Eau-de-Cologne  of  the  Plaintiff. 

The 
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The  case  of  the  Defendant  is  pat  in  a  very  rambling 
way,  and  he  has  gone  into  circumstances  that  are  entirely 
irrelevant,  about  who  was  the  inventor  of  the  Eau-^de* 
Cologne ;  but  I  think  I  collect  his  defence  is  this,  or  at 
least,  this  among  other  things,  namely,  that  there  are 
persons  in  this  country  who  want  these  labels  for  legitt* 
mate  purposes.  He  says  in  the  last  paragraph  of  his 
first  affidavit,  ''  I  believe  that  the  PlaintiflP  is  well  ac- 
quainted with  the  fact  and  custom  of  supplying  to  retail 
dealers  the  labels  and  wrappers  with  which  their  goods 
are  sold,  and  that  such  practice  is  not  only  a  most  ex- 
pedient and  convenient  course  of  commerce,  but  also 
indispensable  for  the  convenience  of  retail  dealers"  (that 
is,  the  retail  dealers  in  the  genuine  article),  ''  who  are 
obliged  frequently  in  the  course  of  their  trade  to  change 
the  wrappers  and  labels  which  accompany  the  articles  in 
which  they  deal,  and  to  replace  those  which  are  soiled  or 
spoiled  by  being  exposed  in  their  respective  shops  and 
warehouses  for  long  periods  before  they  are  sold."  The 
same  statement  is  repeated  in  two  or  three  other  affidar 
vils,  and  it  amounts  to  this,-*-that  there  are  persons 
selling  Johann  Maria  Farina! s  Eau-de-Cologne  all  over 
tlie  country  who  are  continually  in  want  of  these  labels, 
they  get  it  perhaps  in  a  large  bottle  and  find  it  move 
convenient  to  retail  it  in  smaller  bottles,  and  thus  a  num- 
ber of  wrappers  are  required,  and  there  is  a  continual  de- 
mand for  them.  I  cannot  say  that  I  think  that  tliis  state- 
ment is  at  all  contradicted ;  it  is  true  that  the  Plaintiff 
sa^s  that  he  is  not  aware  that  there  is  such  a  demand, 
but  he  does  not  contradict  it.  I  think  this  a  material 
ingredient  in  considering  the  equities  in  this  case;  be- 
cause if  the  Defendant  may  legitimately  for  some  pur- 
poses print  and  sell  these  labels,  the  question  thencomen 
to  be  considered,  whether  the  decree  can  be  right  which 
at  once  restrains  him  from  printing  and  selling  them  to 
anybody,  and  compels  him  to  deliver  up  the  blocks  and 
:all  the  stock  which  he  has  on  hand.  The 
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The  Yiee-Chancellor  put  the  case  in  a  manner  which        1856. 
struek  me  forcibly  at  first,  but  I  confess  I  cannot  quite      ^JT^^*^^ 

f  AltiN  A 

go  along  with  him.     He  says,  that  where  a  person  may  «. 

be  making  and  selling  something  for  a  lawful  purpose, 
or  may  be  making  and  selling  it  for  an  unlawful  pur- 
pose, it  will  not  do  for  him  to  say  that  he  is  making  it 
to  use  for  a  lawAil  purpose,  but  he  must  show  in  some 
way  or  other  that  it  is  not  to  be  used  for  an  unlawful 
purpose.     I  think  I  can  imagine  cases  where  that  rea- 
soning would  very  properly  apply :  if,  for  instance,  the 
mticle  here  was  one  the  demand   for  which  perhaps 
woald  be  of  rare  occurrence,  and  there  was  only  one 
dealer  in  it  in  this  metropolis  and  the  Defendant  was  a 
person  who  was  selling  thousands  of  these  labels,  in  such 
a  ease,  having  reference  to  the  article  manufactured,  it 
would  be  a  very  fair  observation  to  say  that  as  there 
could  be  but  one  person  who  could  lawfully  give  an 
order  for  the  labels  it  could  not  be  imagined  that  the 
Defendant's  purpose  was  lawful,  and  then  the  Court 
might  interfere.     If  however  there  are  dispersed  over 
tii€  ooantry  a  hundred,  or  five  hundred,  or  a  thousand 
pefS0D8>  for  whom  these  labels  might  be  legitimately 
made,  I  cannot  think  it  reasonable  to  say,  that  the  De- 
fendant's stock  shall  be  destroyed  and  his  trade  stopped, 
because  he  may  sell  to  some  person  to  whom  he  has  no 
rigfct  to  sell,  there  being  a  large  number  of  persons  to 
whom  be  may  legitimately  sell.    But  it  is  said  that  this 
IS  iKiere  imagination,  that  persons  do  not  buy  labels  here 
"®t  get  all  the  labels  for  the  Eau-de-Cologne  from  the 
^•f^ufactory.     That  is  indeed  rather  insinuated  than 
stated,  but  it  appears  to  me  to  be  a  question  of  fact 
"^^^  must  be  investigated  in  the  particular  case,  because 
if  tile  truth  be  as  is  suggested,  that  these  labels  are  sold 
^c^y  extensively  to  persons  to  whom  they  are  legiti- 
mately sold,  I  cannot  think  it  is  any  subject  of  com- 
plaint, that  the  Defendant  sells  them  to  persons  without 

further 
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1866.        further  inquiry  on  the  subject.    The  case  of  the  country 

Z^^^~^      bankers'  notes  appears  to  me  to  illustrate  what  would 
Farina  '  ^ 

V,  be  the  extreme  on  the  other  side,  for  it  can  hardly  be 

SiLVBBLocK.  imagined  that  for  any  legitimate  purpose  anybody  but 
the  bankers  would  want  them,  and  the  inference  would 
be  perhaps  irresistible,  that  a  person  selling  an  article  of 
that  sort  could  not  be  selling  it  for  lawful  purposes.  I 
have  alluded  to  this  because  it  was  an  illustration  adopted 
by  the  Vice-Chancellor.  What,  however,  appears  to  me 
to  be  really  in  dispute  in  this  case  is,  the  fact,  whether 
or  not  it  is  true  that  there  are  a  great  number  of  per- 
sons who  may  legitimately  purchase  and  do  ordinarily 
legitimately  purchase  the  labels  in  question,  because  if 
there  are,  I  confess  that  then  I  cannot  concur  in  the 
decree  which  has  been  made  by  the  Vice-Chancellor, 
Once  arrive  at  the  point  that  the  use  of  this  label  is 
an  infringement  of  the  PlaintiflP's  right,  and  I  quite 
agree  with  what  the  Vice-Chancellor  has  laid  down, 
for  this  Court  would  stop  anybody  from  selling  an 
article  which  should  enable  the  perpetration  of  that 
fraud,  just  as  it  would  stop  the  use  of  the  label  itself; 
but  the  Vice-Chancellor  has,  as  it  appears  to  me,  taken 
a  course  which,  though  it  will  stop  the  fraudulent  use, 
may  also  stop  the  legitimate  use  of  the  label. 

What,  therefore,  I  propose  to  do  is  this: — I  shall 
dissolve  the  Injunction  and  order  the  Bill  to  be  retained 
for  a  twelvemonth,  with  liberty  to  the  Plaintiff  to  bring 
any  action  which  he  may  be  advised.  The  action  will 
necessarily  raise  the  whole  case ;  but  until  such  an  ac- 
tion has  been  tried,  I  do  not  think  the  case  is  ripe  for 
decision  in  this  Court. 
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1854. 
Dec.  21. 

STEVENS  V.  BENNING.  jJ^f^/2. 

rWlHIS  was  an  appeal  from  the  decision  of  Vice-Chan-  Before  The 

"^    cellor  Wood  refusing  a  motion  for  an  injunction  to  ^^^^^  •'^*" 

■^strain    the    publication    by    the   Defendant    William  pj,i,]ia|,erg 

'!^^anger  Benning  of  a  third  edition  of  *^  Forsyth  on  agreed  with  an 

tac  Law  of  Composition  with  Creditors."  reprint  and*" 

publish  a  work 

JBy  an  agreement  dated  the  4th  of  December  1840,  their  own  risk, 
a^de  between  Mr.  Forsyth,  the  author  of  the  work,  of  °"  ^^®  *®""* 
tm^  one  part,  and  Robert  Saunders  and  William  Benning ,  equally  with 
.ullishers,  of  the  other  part,  Mr.  Forsyth  agreed  with  j'h^t  ther^^^ 
tfc^  said  Robert  Saunders  and  William  Benning  that  the  might  be  after 

d  Robert  Saunders  and  William  Benning  should  print,  expenses :  and 

rint  and  publish  the  work  on  the  following  conditions,  ^^^\  '^®J^  *^® 

copies  should 

to  -which  they  also  agreed  : — That  the  said  William  For-  be  sold  and 

n/^h  should  fully  prepare  the  whole  of  the  said  book  for  ^^^^  g^^^^^^^^ 

the  press  on  or  before  the  first  day  oi  June  1841,  and  required,  the 

that  he  would  correct  the  proof  sheets  and  superintend  ^atg^^j  ^ 

*^e  printing  thereof,     ^ndly.  That  the  said  Robert  Saun-  cessary  alter- 

^*^*  and  William  Benning  should  direct  the  mode  of  ditions,  and 

printing  the  said  book,   and  should  bear  and  pay  all  the  publishers 

.%         °  *  *^  -^  should  print 

^«e  charges  thereof  and  of  publishing  the  same  (except  and  publish  a 
^  thereinafter  mentioned),  and  should  take  all  the  risk  g^sequcu? 

of  editions  on  the 

same  terms. 

f^^er  the  publication  of  the  first  edition  the  firm  of  the  publishers  was  changed,  and  the 

^terestof  the  old  firm  in  the  work  was  expressed  to  be  assigned  to  the  new  firm.    The 

ll^tbor  prepared  and  the  new  firm  publishea  a  second  edition  without  any  new  agreement 

^g  entered  into.    Afterwards,  a  partner  in  the  new  firm  (the  only  remaining  member 

^^e  old  firm)  became  bankrupt,  and  his  assignees,  with  the  solvent  partner,  sold  and 

^'^gned  to  other  law  publishers  all  the  interest  of  the  firm  in  the  work  and  all  the 

^luoid  copies  : —  Held,  that  the  purchasers  had  no  share  in  the  copyright  of  the  work, 

^^  were  not  entitled  to  an  injunction  to  restrain  the  publication  of  a  third  edition  by 

■bother  publisher  with  the  author's  concurrence,  the  agreement  being  held  to  be  of  a 

^Tj^al  nature  on  both  sides,  and  the  benefit  of  it  not  assignable  by  either  party 

'^ottlthe  other's  consent. 

Vol  VI.  .  Q  D.M.G. 
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1855.       of  the  publication  on  themselves.     3rdly.  That  the  said 
Robert  Saunders  and  William  Benning  should,  out  of  the 
produce  of  the  sale  of  the  said  book,  in  the  first  instance, 
Bennino.      be  refunded  all  the  costs  and  expenses  which  they  should 
have  incurred  respecting  the  said  book,  after  which  the 
profits  should  be  equally  divided  between  the  said  William 
Forsyth  and  the  said  Robert  Saunders  and  William  Beu" 
ning.     4thly.  That  the  accounts  should  be  made  up  at 
the  end  of  every  year,  and  the  profits,  if  any,  be  then 
divided.     5thly.   That  the  said  Robert   Saunders  and 
William   Benning   should    account  for  all   the  copies 
which  they  should  sell  of  the  said  book  at  the  wholesale 
booksellers'  price,  deducting  therefrom  a  commission  of 
7Z.  10^.,  they  taking  the  risk  of  all  credit  which  they 
should  give  on  the  same.    6thly.  That  all  alterations  and 
corrections  in  the  proof  sheets,  and  revises,  which  should 
exceed  the  charge  of  eight  shillings  per  sheet,  should  be 
borne  and  paid  by  the  said  William  Forsyth,  and  should 
be  deducted  out  of  his  share  of  the  profits.    7thly.  That 
in  case  all  the  copies  of  the  said  books  should  have  been 
sold  off,  and  a  second  or  any  subsequent  edition  of  the 
said  book  be  required  by  the  public,  the  said  William 
Forsyth  should  make  all  necessary  alterations  and  addi- 
tions thereto,  and  the  said  Robert  Saunders  and  William 
Benning  should  print  and  publish  the  said  second  and 
every  subsequent  edition  of  the  said  book  on  the  above 
conditions.     8thly.  That  in  case  all  the  copies  of  any 
edition  of  the  said  work  should  not  be  sold  off  within 
five  years  after  the  time  of  publication  the  said  Robert 
Saunders  and  William  Benning  should  be  at  full  liberty 
to  dispose  of  the  remaining  copies  so  unsold  either  by 
public  auction  or  private  sale,  or  in  such  manner  as  they 
might  deem  most  advisable,  so  that  the  account  might  be 
finally  settled  and  closed. 

In  1841  the  first  edition  of  the  work  was  published. 

Afterwards, 


Stevens 
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Afterwards,  the  partnership  between  Robert  Saunders  1855. 
and  William  Benning  was  dissolved  by  the  retirement  of 
the  former,  and  a  new  partnership  was  formed  between 
William,  Benning  and  John  Kirton  Gilliat  under  the  Bbnnino. 
firm  of  "  William  Benning  &  Co.,"  whereupon  the  in- 
terest of  the  former  firm  in  the  work  in  question  (among 
others)  was  expressed  to  be  transferred  to  and  vested  in 
the  new  firm. 

In  1849  Mr.  Forsyth  prepared  a  second  edition  of  the 
work,  which  was  printed  and  published  by  the  firm  of 
fFUUam  Benning  k  Co.  without  any  fresh  agreement 
having  been  entered  into. 

In  1851  the  partnership  of  William  Benning  &  Co. 
dissolved  by  the  bankruptcy  of  William  Benning. 


By  an  indenture  dated  the  17th  July  1852  Mr.  Gil- 

%  in  consideration  of  6,500/.,  assigned  to  the  Plaintifis 

Vf  essrs.  Stevens  and  Norton,  law  publishers,  all  Mr. 

GHJUafs  interest  in  the  copyright  or  shares  of  copyright 

of  the  works  specified  in  a  schedule  to  the  deed  (which 

comprised  Mr.  Forsyth's  work)  with  the  MSS.  and  un- 

iold  copies  of  the  several  works  then  in  the  possession 

of  Mr.  Gilliat,  and  all  things  pertaining  to  the  copyright 

*^d  shares  of  copyright  of  which  the  late  firm  of  William 

^^ftning  &  Co.  were  possessed  of  or  interested  in  and 

^tt  which  Mr.  Gilliat  had  any  power  of  disposition, 

^t,  80  far  only  as  Mr.  Gilliat  could  lawfully  grant  the 

same. 

On  the  16th  of  August  1854,  a  further  deed  of  assign- 
i^t  was  executed  by  Mr.  Gilliat  and  the  assignees  of 
Mr.  Benning  J  whereby  they  assigned  to  the  Plaintifis  all 
fte  copyright,  parts  or  shares  of  copyright,  agreements 
and  other  rights  and  privileges  in  any  publications,  and 

Q2  all 
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1S55.  all  agreemeou  with  any  authors,  editors  or  proprieton 
cf  books  and  publications  of  or  to  which  the  late  firm  of 
William  Bemnutg  &  Co,  were  at  the  time  of  the  bank- 
nipicv  of  Mr.  Bemming  possessed,  entitled  or  in  any 
manner  interested. 

Pursuant  to  these  deeds  all  the  stock  in  trade  of  the 
firm  of  William  Benning  &  Co.  was  delivered  to  the 
Plaintiffs,  including  the  unsold  copies  of  the  secood 
edition  of  "  Forsyth  on  Composition  with  Crediton," 
of  which  the  Plaintiffs  had  still  400  on  hand. 

In  1854  the  Defendant  William  Granger  Bennhgt  ^ 
son  of  Mr.  William  Bemning^  published  a  third  edidoi^ 
of  the  work  edited  by  Mr.  Forsgih,  whereupon  th^ 
present  suit  was  instituted,  and  the  motion  for  an  injunc^ 
tion  made,  from  the  refusal  of  which  the  present  appetl 
was  brought.  The  case  is  reported  below  in  the  first 
volume  of  Messrs.  Kay  and  JohntOfCs  Reports  (a). 

Mr.  Rolt^  Mr.  J.  T.  Humphrey  and  Mr.  Cavrfu^  foi 

the  Appellants. 

First,  the  agreement  in  this  case  is  in  substance  an 
assignment  of  the  copyright.  By  it  one  who  has  an  ex- 
clusive right  to  print  a  work  gives  to  others  the  right  o: 
printing  and  reprinting  it.  That  is  an  assignment  of  f 
copyright.  It  is  not  necessary  that  the  word  '^  copy- 
right" should  be  used,  and  in  fact  that  term  is  not  em- 
ployed at  all  in  the  Act  8  Anne^  c.  19,  which  first  createc 
the  right  The  words  of  the  statute  are  the  **  sole  libert] 
of  printing.'* 

Secondly.  If  the  Court  should  not  think  that  the  copy 
right  was  assigned,  then  the  agreement  was  one  for  i 

partaership 

(a)  Page  168. 
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partnership,  which  determined  on  the  bankruptcy  of  one        1855. 
of  the  partners.     His  assignees  and  one  of  the  solvent      ^•^^'^^^ 

.         ,     ,    .     .  .       ,  ,  .  Stevens 

partners  assigned  their  interest  in  the  partnership  pro-  v. 

perty,  as  upon  a  dissolution  they  had  a  right  to  do.    The      Benninq. 

remaining  partner  could  not  be  permitted  to  appropriate 

to  himself  or  destroy  the  partnership  property.     [The 

Lord  Justice  Knight  Bruce.    But  the  bill  does  not 

ask  for  the  appointment  of  a  receiver,  nor  does  the  notice 

of  motion  state  that  application  will  be  made  for  one.] 

That  might  have  been  the  correct  course  if  the  sales  of 

the  new  edition  had  been  a  proper  exercise  of  the  powers 

4)f  one  of  the  partners  in  the  late  partnership.    But  it  was 

^together  an  improper  proceeding. 

Lastly,  we   submit  that,  even   if  neither    of  these 
"^ews  could  be  supported,  and  the  contract  ought  to  be 
x^garded  as  the  Vice-Chancellor  has  considered  it,  in 
^Iie  light  of  one  of  agency,  still  the  agents  here  had  con- 
tracted to  take  all  the  risk  of  loss  upon  themselves,  and 
*^e  principal  could  not  after  entering  into  such  an  agree- 
ment bring  out  an  edition  in  competition  with  that  which 
^^3  the  subject  of  such  an  agreement.     If  he  could,  the 
*^oksellers  might  have  incurred  all  the  expense,  and 
''^thin  a  week  lose  all  the  benefit.    [  The  Lord  Justice 
^^iGHT  Bruce.     Would  you  permit  one  of  your  ser- 
^^nts  to  assign  his  place?]     If  he  had  paid  me  for  it  I 
cotUd  not  give  his  profits  to  another.     But  the  cases  we 
8tt^niit  are  not  at  all  analogous.     [The  Lord  Justice 
K-KiQHT   Bruce.      Suppose  the  agreement  had  been 
assigned   to  a  music  publisher  ?]      That  might  have 
afforded  possibly  an  equity,  but  in  this  case  the  pur- 
chasers of  the  benefit  of  the  agreement  are  as  com- 
petent to  execute  their  part  as  the  original  publishers 
were,  when  it  was  entered  into,  and  no  complaint  is  or 
could  be  made  of  them.     [Tlie  Lord  Justice  Turner. 
What  remedy  would  Mr.  Forsyth  have  against  Messrs. 

Stevens 
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1855.  Stevens  and  Norton  if  they  would  not  publish  a  new 

^^^''^^^  edition  according  to  the  agreement?]     Such  a  refusal 

V.  might  also  possibly  give  an  equity,  but  no  such  case  has 


Bennino. 


ansen. 


They  referred  to  Millar  v.  Taylor  (a);  Power  v. 
Walker  (b) ;  Power  v.  Walker  (c) ;  Donaldson  v. 
Beckett  {d) ;  Morris  v.  Colman  (e) ;  Rundell  v.  Mur- 
^^y  (/) ;  Street  V.  Cator  (g) ;  Lumley  v.  Wagner  (A). 

Their  Lordships  took  time  to  consider  whether  they 
would  call  upon  Mr.  W.  M,  James,  Mr.  Piggott  and  Mr. 
Hindmarch,  who  appeared  for  the  Respondents. 


1855. 
Jan.  12.  The  Lord  Justice  Knight  Bruce. 

This  application  was  one  by  way  of  appeal  from  the 
refusal  of  a  motion  made  by  the  Plaintiffs  before  the 
Vice-Chancellor  Wood  for  an  injunction.  It  was  an  in* 
junction  alone,  not  a  receiver,  that  he  and  ourselves  were 
asked  to  grant.  Indeed,  a  receiver  is  not  prayed  by  the 
bill,  and  the  motions  were  interlocutory  merely. 

In  acceding  as  I  do  to  the  propriety  of  the  course  taken 
by  the  Vice-Chancellor,  I  consider  it  as  perfectly  con- 
sistent with  the  notion  that  the  Plaintiffs  may  have  some 
ground  of  claim  under  the  agreement  of  December  1840, 
on  which  their  bill  is  founded; — maybe  entitled  to  have  an 
account  or  to  maintain  an  action  or  actions  against  one  or 
both  of  the  Defendants.  The  only  question,  I  repeat,  with 
which  we  are  dealing  is  one  of  granting  or  not  granting 

an 

(a)  4  Burr,  230.3.  (e)  18  Ve$.  437. 

(6)  4  Campb.  8.  (/)  Jacob,  311. 

(c)  3  Man.  Sf  S,  7.  (g)  11  Sim.  572. 

(d)  2  Bro.  P.  C.  129.  (A)  1  De  G.,  Afar.  4  G.  604. 


SXEVENg 
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an  interlocutory  injunction ;  and  for  that  purpose  it  must       1855. 
be  observed  that  such  interest,  if  any,  in  the  copyright  of 
Mr.  FarsytKs  work  on  "  Composition  with  Creditors," 
as  the  other  parties  to  the  agreement  acquired  under  it,     Bemnino. 
they  acquired,  I  apprehend,  not  exclusively  of  Mr.  For- 
sythf  but  by  way  of  joint  adventure  with  him  or  of  part- 
nership with  him,  in  respect  and  for  the  objects  of  which 
he  undertook  the  fulfilment,  by  himself  personally,  of  cer- 
tain duties  to  them,  and  they  undertook  the  fulfilment  by 
themselves  personally  of  certain  duties  to  him ;  nor,  on 
either  side,  without  the  consent  of  the  other,  could  there 
be' a  vicarious  performance,  a  performance  by  deputy  or 
by  assignee,  of  the  duties  thus  undertaken.     At  least,  so  I 
understand  the  instrument  and  the  matter ;  nor  do  I  see 
that  the  duties  were  on  either  side  of  such  a  nature  as 
that  their  performance  specifically  could  have  been  en- 
:^orced  by  a  Court  of  equity.     My  impression,  therefore, 
%,  that,  had  Messrs.  Saunders  and  Senning,  parties  to 
^e  agreement  of  1840,  retained  their  original  position 
sod  rights  under  it,  they  could   not  successfully  have 
talced  an  injunction  against  Mr.  Forsyth,  such  as  that 
P^'s^yed  by  the  bill  before  us. 

M{  this  opinion  is  correct,  the  present  Plaintiffs  clearly 
C£^x:^not  do  so,  but  if  incorrect,  it  does  not  of  necessity 
follow  that  such  an  injunction  ought  to  be  granted  to 
tV^^m.    For  in  them,  however  trustworthy,  Mr.  Forsyth 
bas  not  agreed  or  intended  to  place  confidence: — with 
iHem,  however  respectable,  he  has  not  consented  to  asso- 
ciate himself.     In  the  way  of  specific  performance,  there 
t^^st  be  at  least  as  much  difficulty  between  him  and  them 
^  between  him  and  the  other  parties  to  the  agreement 
of  1840. 

I  do  not  assert  that  the  Plaintiffs  have  not,  or  that  they 
have,  been  wronged.     If  wronged,  they  may  proceed  for 

damages 
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1855.       damages  or  compensation,  or  an  account,  but  any  such 
^■^'["^'^      injunction  as  that  now  sought  seems  to  roe  plainly  im- 

oTEVCNS 

V,  possible.     The  appeal,  not  supported  in  my  judgment  by 

Benmno      Morris  y.  Colman(a),   or  Lumley  v.  Wagner  {b),  (cases 

which  I  do  not  question)  appears  to  me  opposed  by  a 

great  body  of  binding,  authority,  as  well  as  by  principle, 

and  one  of  course  to  be  dismissed  with  costs. 

J7ie  Lord  Justice  Turner. 
The  question  in  this  case  arises  upon  a  motion  for  an 
injunction  to  restrain  the  publication  of  a  book.     The 
Plaintiffs*  case  was  rested  wholly  on  the  agreement  of  the 
4th  of  December  1840.     [His  Lordship  read  iL] 

Three  points  were  raised  in  argument.  First,  that  the 
agreement  amounted  to  a  valid  assignment  of  the  copy- 
right of  the  work.  Secondly,  that  if  it  did  not  amount  to 
an  assignment,  it  constituted  a  partnership  between  Mr. 
Forsyth  and  Messrs.  Saunders  and  Benning  in  the  copy- 
right, and  that  the  Plaintiffs  are  the  assigns  of  the  interest 
of  Messrs.  Saunders  and  Benning.  Thirdly,  it  was  said, 
that  if  it  were  neither  an  assignment  nor  a  partnership, 
still  there  was  a  personal  equity  against  Mr.  Forsyth 
which  would  operate  against  the  other  Defendant  claiming 
under  him,  to  protect  the  unsold  copies  of  the  second 
edition  of  the  book  in  question. 

It  is  clear,  on  looking  at  the  agreement,  that  it  does 
not  amount  to  an  assignment  of  the  copyright.  All  its 
provisions  have  reference  to  the  printing  and  publishing 
the  work,  and  to  the^mode  of  paying  the  expenses  to  be 
incurred.  Clauses  1  and  2  of  the  agreement  provide  that 
Mr.  Forsyth  shall  prepare  the  book  for  the  press,  and 
correct  the  proof  sheets,  and  that  Messrs.  Saunders  and 
Benning  shall  direct  the  printing  and  publishing,  and 
bear  all  the  charges  and   expenses.      The  end   of  the 

second 

(«)  18  Vet.  437.  (6)  1  Dc  G-,  Mac.  Sg  G.  604. 
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Xt  was,  however^  said  that  there  was  a  personal  equity 

A^a-inst  Mr.  Forsyth  operating  in  this  mode ;  that  Mr. 

^OT^syth  could  not,  as  between  him  and  Messrs.  Saunders 

aad  Benning^  have  permitted  a  third  edition  of  the  work  to 

be   issued  whilst  copies  of  the  second  remained  unsold 

utidcr  the  agreement.     How  the  case  would  have  stood 

K  ^lessrs.  Saunders  and  Benning  had   remained  in  a 

position  to  perform  their  part  of  the  agreement,  I  need 

not  give  any  opinion,  but  if  there  was  a  personal  equity 

on  one  side,  there  must  also  be  one  on  the  other.     If 

Messrs.  Saunders  and  Benning  are  not  in  a  situation  to 

perform  their  personal  part  of  the  contract,  neither  in  my 

view  of  the  case  could  they  in  equity  enforce  as  against 

Mr.  Forsyth  any  contract  which  he  had  entered  into  with 

them, 


Stevens 


second  clause,  and  the  four  succeeding  clauses,  relate  to        1855. 
the  expenses  and  the  mode  of  sale.     The  seventh  clause 
relates  to  the  conditions  upon  which  a  second  and  subse-  v' 

quent  editions  of  the  work  are  to  be  published,  and  these  Benning. 
conditions  refer  back  again  to  the  mode  of  printing  and 
publishing,  and  the  mode  in  which  the  expenses  are  to 
be  paid.  The  eighth  clause  provides  for  the  closing  of 
the  account  in  a  particular  event.  That  clause  shows 
that  the  agreement  was  not  intended  to  operate  as  an 
assignment  of  the  copyright,  %s  it  merely  contains  a 
provision  for  closing  the  account  between  them  in  respect . 
of  the  interest  in  the  copies  of  the  work,  and  making  no 
xeference  to  the  copyright.  I  think,  therefore,  that  the 
Agreement  is  not  an  assignment  of  the  copyright. 

Next,  if  there  was  a  partnership,  then  if  the  agreement 

does  not  affect  the  copyright,  the  partnership  was  not  in 

the  copyright,  but  in  the  copies  printed  under  the  licence 

contained  in  the  agreement.     In  that  case  the  Court  has 

notliing  to  do  with  the  question  of  partnership,  except  as 

^ards  the  unsold  copies. 
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1855.  them,  and  I  think  that  the  Plaintifis,  who  are  the  assigns 

^^^'''^^  of  Messrs.  Saunders  and  Senning,  can  be  in  no  better 

V.  position  than  Messrs.  Saunders  and  Benning. 


Bennino. 


It  is  quite  clear  that  the  view  taken  by  the  Vice-Chan- 
cellor  is  the  correct  view  of  the  case,  and  that  the  appeal 
motion  must  be  dismissed  with  costs.  The  costs  of  the 
proceedings  before  the  Vice-Chancellor  will  be  costs  in 
the  cause. 


1854. 

^^2L  ^^'  HART  V.  CLARKE. 

Before  The     npHIS  was  an  appeal  of  the  Plaintiff  from  a  decree  of 

Lords  Jus-        I 

TICKS.  the  Master  of  the  Rolls,  declaring  that  a  joint  adven- 

An  adventurer  ture  between  the  Plaintiff  and  Defendants,  called  '^  The 
ki  a  Mining  Qoldscope  Mining  Company,"  was  concluded,  so  far  as 
rules  of  which  the  Plaintiff  was  concerned,  on  the  31st  of  May  1850, 
any  provision"  *^^  directing  an  account  to  be  taken  of  what  was  due  to 
for  the  forfei-  and  from  the  Plaintiff  on  that  day  for  the  value  of  his 
on  non-pay-      interest  in  the  monies,  machinery,  stock,  mines  and  pro- 

ment  of  calls,  nerty  of  the  adventure ;  and  if  it  should  appear  that  any 
received  notice  *^      -^  i  /».  , 

from  his  co-      balance  was  due  to  the  Plaintiff,  then  that  an  account 

SJFc^l'J^es  ^^^^^^  ^^  ^^^^^  ^^  ^^^  subsequent  profits  (if  any)  of  the 
of  the  mines,     adventure,  and  declaring  that  in  such  case  the  Plaintiff 

that  unless  his 

arrears  of  calls  ^BS 

were  paid  up, 

his  shares  would  he  forfeited  on  a  specified  day.  He  replied  hy  denying  tlie  ri^ht  to 
forfeit  his  shares.  A  resolution  extending  the  time  for  payment  was  then  communicated 
to  him,  to  which  he  replied  by  denying  the  right  to  deprive  him  of  his  share  in  the  lease. 
Some  months  after  the  extended  time  had  expired^  he  received  from  the  co-adven- 
turers another  application  for  payment  of  his  arrears,  of  which  he  took  no  notice 
until  more  than  six  months  had  elapsed,  when  he  claimed  to  be  still  a  partner.  Two 
years  afterwards  he  filed  a  bill  for  an  account : — Heldf  that  he  was  entitled  to  be  still 
considered  a  partner. 

Although  mining  partnerships  differ  in  many  respects  from  others,  and  it  would  be 
often  unjust  to  allow  a  partner  to  participate  in  the  success  of  such  a  speculation  who 
had  omitted  to  contribute  to  it  while  doubtful,  it  would  be  scarcely  less  unjust  to  allow, 
in  all  cases,  the  partners  who  have  paid,  as  against  one  who  has  not,  to  take  the  law 
into  their  own  hands  and  appropriate  to  themselves  the  whole  profits. 

Every  such  case  depends  on  its  own  circumstances,  and  particularly  on  the  question 
whether  there  has  been  a  purpose  of  abandonment  on  the  part  of  the  partner  in  default. 


Clarke. 
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was  entided  to  so  much  of  such  profits  of  the  adventure        1854. 

as  bad  been  occasioned  by  or  were  attributable  to  that        „ 

balance,  as  forming  a  portion  of  the  capital  of  the  said  v. 

adventure,  or  to  interest  on  such  balance  at  the  rate  of 

4f/.  per  cent,  per  annum  at  the  option  of  the  Plaintiff*. 

The  hearing  below  is  reported  in  the  19th  volume  of 

Mr.  BeavarCs  Reports,  p.  349.     The  material  facts  of 

the  case,  as  regards  the  decision  upon  the  appeal,  were 

in  substance  the  following,  as  stated  in  the  judgment  of 

the  Lord  Justice  Turner. 

The  adventure  in  question  originated  in  an  agreement, 
dated  the  14th  of  November  1848,  whereby,  in  considera- 
tion of  1^100/.  to  be  paid  by  the  Plaintiff*  to  one  William 
ClemencCj  William  Clemence  sold  to  the  Plaintiff  all  his 
interest  in  **  the  Ooldscope  Mines,"  in  the  parish  of 
CrostAwaithe,  in  Cumberland,  with  all  other  lodes  or 
mineral  veins  found  within  a  sett  made  to  William  Cle- 
mence by  General  Wyndham,  lord,  of  the  manor  of  Cros- 
thwaite,  with  the  buildings,  tramways,  machinery,  tools 
and  appurtenances.  This  agreement  was  entered  into  by 
the  Plaintiff*  in  pursuance  of  an  arrangement  which  had 
previously  been  made  between  him,  George  William 
Horn,  and  the  Defendants  Andrew  Richard  Clarke  and 
Charles  Nicholas  Patrick  Chapman. 

On  the  16th  of  November  1848,  a  meeting  took  place 
between  the  Plaintiff  and  Defendants  and  George  William 
Horn,  at  which  they  determined  to  adopt  the  agreement; 
and  resolutions  were  passed  to  the  following  effect: — 
That  the  agreement  should  be  adopted ;  that  the  mines 
should  be  worked  on  the  cost-book  system,  as  recognized 
in  Cornwall,  or  such  other  system  as  the  directors  there- 
inaffer  named  should  deem  more  expedient;  that  meetings 
should  be  held  monthly,  and  three  proprietors  do  form  a 
quorum ;  that  the  society  should  be  called  the  Goldscope 

Mining 
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1854.  Mining  Company^  and  that  the  sum  of  1,500Z.  should 
be  raised  in  six  shares  of  2501.  each,  payable  by  instal- 
ments^ the  said  number  of  shares  being  agreed  to  be  held 
as  thereinafter  mentioned  (that  was  to  say),  Mr.  Andrew 
Richard  Clarke  two  shares,  Mr.  Charles  Nicholas  Pa- 
trick Chapman  two  shares,  Mr.  George  William  Som 
one  share,  and  Mr.  Thomas  Hart  one  share;  that  an 
instalment  of  50/.  per  share  should  be  then  made  payable 
at  Messrs.  Willis^  Percival  &  Co.,  to  the  credit  of  the 
Goldscope  Mining  Company;  that  all  cheques  on  behalf 
of  the  Company  should  be  drawn  at  a  meeting  of  the 
committee,  and  signed  by  two  of  the  directors  present ; 
that  the  Plaintiff  should  be  appointed  manager,  to  act 
gratuitously  under  the  direction  of  the  committee  until 
the  funds  should  exhibit  an  actual  profit  to  the  Company 
of  1,000/.,  from  which  time  the  Plaintiff's  services  were 
to  be  paid  for  at  the  rate  of  100/.  per  annum. 

On  the  12th  of  January  1840,  Mr.  Oeorge  William 
Horn  having  signified  his  intention  to  withdraw  from 
the  Company,  it  was  resolved  that  the  one-sixth  share  in 
the  Goldscope  Mining  Company,  late  in  his  possession, 
should  be  taken  by  Messrs.  Clarke^  Chapman  and  Hart, 
in  the  proportion  of  one-third  part  to  each  proprietor. 

These  resolutions  were  entered  in  the  cost-book  of 
the  Company  by  the  Plaintiff,  and  at  the  foot  of  the  entries 
was  the  following  memorandum,  signed  by  the  PlaintiflT 
and  Defendants:— "6th  ilfarcA  1849.  We,  the  under- 
signed, hereby  engage  to  fulfil  the  conditions  before  re- 
cited, but  limit  our  responsibility  for  payment  of  costs,  as 
also  our  claims  to  advantage,  to  the  extent  of  the  number 
of  shares  held  by  us  in  the  Goldscope  Mining  Company, 
according  to  the  principles  of  the  cost-book  system  as 
recognized  in  Cornwall  and  Devonshire'' 

No 
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No  other  articles  of  partnership  were  executed.  1864. 

After  the  retirement  of  Mr.  Hom^  General  Wyndham 
granted  a  lease  of  the  mines  to  the  Plaintiff  and  the 
Defendants    for  the   term    of    twenty-one  years   from 
Christmas  1 848.     Upon  the  commencement  of  the  under- 
taking the  Plaintiff^  in    pursuance  of  the  partnership 
agreement,  took  upon  himself  the  management  of  the 
concern,  and  he  continued  to  act  as  manager  down  to  the 
month  of  November  1849.     Upwards  of  2,000Z.  had  at 
^his  time  been  expended  on  the  mines,  and  it  appeared 
^at  still  further  expenditure  would  be  required,  and  that 
^e  Plaintiff  was  unable  to  meet  his  proportion  of  it  other- 
^^se  than  by  a  sale  of  a  portion  of  his  interest  in  the 
:mines.    A  scheme  appeared  to  have  been  about  this  time 
set  on  foot  for  disposing  of  part  of  the  mines  in  shares, 
aind  ii  advanced  so  far  that  the  Plaintiff  agreed  to  sell  a 
^considerable  number  of  the  shares  to  which  he  would 
liave  been  entitled  under  the  scheme,  with  a  view  to  meet 
l)is  share  of  the  expenses  of  the  mines ;  but  before  this 
scheme   was  carried  into  effect,  the  Defendants  raised 
objections  to  it,  and  it  ultimately  fell  to  the  ground. 

A  correspondence  took  place,  of  which  the  following 
were  the  material  parts : — 

Clarke  io  Hart^  26th  November  1840. 

"  I  regret  exceedingly  you  cannot  obtain  a  customer  for 
at  least  some  of  your  shares,  and  although  I  cannot  hold 
out  any  hopes  to  you,  you  still  have  my  best  wishes  of 
success.  It  is  most  unfortunate,  as  it  places  both  Mr. 
Chapman  and  myself  in  a  painful  and  most  unpleasant 
position.  You  are  well  aware  of  the  demands  here,  and 
that  those  demands  must  be  met,  although  they  are  great 
losses.  It  is,  I  assure  you,  a  difficulty  on  my  part  to 
spare  so  large  an  amount  out  of  my  business,  particularly 

at 
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1854. 


at  this  season  of  the  year.    I  therefore  urge  you  most 
seriously  to  obtain  your  share." 

Hart  to  Clarke,  27th  November  1840. 

''  I  am  sorry  to  say  I  have  not  yet  succeeded  in  finding 
a  purchaser  for  any  of  my  shares^  but  I  am  still  in  nego- 
tiation to  effect  a  sale,  and  will  endeavour  again  to  see  the 
party  from  whom  I  hope  to  get  cash  for  Friday ,  as  I  care 
less  about  the  loss  of  money,  than  I  do  in  being  in  the 
state  I  am.  You  may  be  quite  sure  I  will  leave  nothing 
untried  which  will  assist  me  in  my  present  dilemma ;  it 
is  not  what  '  I  ought  to  do/  but  it  is  *  what  can  I  do' — 
there  is  no  use  in  mincing  the  matter.  If  I  can  get  the 
money  you  shall  have  it,  if  I  am  obliged  to  sacrifice  a 
couple  of  hundred  pounds  to  get  it.  But,  supposing 
with  all  my  exertions,  I  cannot  get  it,  what  then  ?  I  am 
quite  as  much  disposed  to  meet  my  claims  as  you  are, 
but  if  I  cannot  immediately  find  the  means,  how  can  I 
do  so  r 


*'  I  hope  you  will  soon  be  in  London  again,  that  some- 
thing may  be  definitively  arranged  respecting  my  position 
in  the  Company.  If  I  cannot  pay  my  calls,  my  shares  in 
Goldscope  will  be  adverted  to  in  our  next  meeting,  and 
when  notice  has  been  given  of  the  intention  of  the  Com- 
pany, they  will  be  forfeited  unless  the  money  be  paid. 
This  is  the  usual  mode  of  proceeding,  and  which  I  shall 
endeavour  to  avoid." 

Chapman  to  Hart,  26th  March  1850. 

"  My  dear  Sir, — Mr.  Clarke,  together  with  myself,  is 
still  much  annoyed  that  you  have  not  ere  this  made  some 
arrangement  for  the  payment  of  your  arrears  of  calls, 
leaving  to  us  the  responsibility  of  working  the  proper^ 
with  our  own  advances,  whilst,  in  consideration  for  such 
advances,  during  your  alleged  inability  to  pay,  there  has 

not 


n 


Hart  to  Chapman,  27th  March  1850. 

**  Your  request  to  have  the  moiety  of  my  shares  is  not 
"^^^^onable  in  my  opinion,  and  I  will  venture  to  say  is  un- 
precedented ;  consequently,  this  I  cannot  accede  to.     If 
^  ^tn  to  consider  this  as  a  purely  business  affair,  what 
^^st  my  thoughts  be  when  I  find  a  considerable  sum  of 
^oney  which  I  have  already  expended  for  profit  kept  in 
ab^jance,  while  Mr.  Clarke  is  catching,  probably,  at  the 
^ha.dow,  and  losing,  for  certain,  the  substance  ?     I  have 
^^■'^ady  pointed  out  the  course  which  should  be  pursued, 
^*^d  by  which  perhaps  not  only  should  we  get  back  our 
'^pital,  but  reap  a  most  advantageous  profit." 

Chapman  to  Hart,  3rd  April  1860. 

**  Sir, — I  am  instructed  to  inform  you  that  a  call  of  121, 
*^^  share  has  this  day  been  made  upon  the  shares  of  the 
^^^Idscope  Mining  Company,  and  to  request  that  such 
^^ll  (amounting  to  16/.  upon  your  shares),  as  well  as  all 

arrears 
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not  emanated  firom  yourself  an  offer  of  a  moiety  of  your        1854. 
shares  as  an  acknowledgment  or  equivalent  for  the  cost. 
With  all  good  feeling,  my  dear  Sir,  to  yourself,  we  are 
bound  to  treat  this  adventure  in  a  purely  business  manner, 
and,  whilst  we  regret  your  unfortunate  position  in  the 
concern,  yet  for  the  risk  incurred,  and  the  outlay  ex- 
pended, we  do  feel  that  for  you  to  come  in  and  enjoy  a 
profit  resulting  from  our  exertions,  in  the  face  of  an  un- 
paid debt,  is  not  what  either  of  us  would  exact  or  expect 
were  we  so  similarly  circumstanced.    I  therefore,  with  my 
friend's  consent,  thus  allude  to  what  at  least  appears  to  us 
^e  more  equitable  act,  of  your  handing  over  a  moiety  of 
jour  shares  until  such  time  when  you  can  discharge  the 
claim  and  put  yourself  on  your  old  footing  with  us ;  a 
proceeding  that  would  greatly  tend  to  restore  that  confi- 
dence and  unanimity  enjoyed  at  the  outset  of  our  enter- 
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Clarke. 
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arrears  due  at  this  date,  be  paid  to  the  credit  of  the  Com- 
pany at  their  bankers  immediately.  I  am  also  desired  to 
give  you  notice,  that  unless  the  above  call,  and  your 
arrears,  are  paid  on  or  before  the  30th  instant,  your 
shares  will  be  declared  forfeited  in  accordance  with  the 
Company's  agreement." 


On  the  other  side  of  the  sheet  containing  the  last 
letter  was  the  following  : — 

Chapman  to  Hartj  3rd  April  1850. 

"  My  dear  Sir, — In  handing  you,  on  the  other  side, 
a  notice  for  a  further  call,  to  enable  us  to  prosecute  our 
mining  operations,  I  cannot  omit  the  opportunity  of  ex- 
pressing the  regret  of  Mr.  Clarke  and  myself  at  your 
total  rejection  of  our  proposition  of  the  26th  ultimo, 
which  was  made  on  our  parts  in  the  true  spirit  of  equity, 
honour  and  justice.  For  myself,  I  can  only  assert  that, 
though  the  disappointment  and  large  expenditure  are  in 
themselves  matters  of  extreme  vexation,  yet  they  are 
comparatively  little  compared  with  the  annoyance  of 
finding  the  onus  of  the  adventure  thrown  upon  its  support 
in  an  unfair  proportion,  whilst  the  very  party  who  con- 
ducted the  management  up  to  last  November ^  when  the 
main  part  of  the  cost  was  made,  now,  in  the  face  of  large 
arrears,  infers  want  of  capability  to  our  management  and 
refusing  to  yield  any  compensation  for  our  advances.  I 
can  conclude  only  with  wishing  you  will  make  some 
speedy  settlement  of  this  unpleasant  business." 


Hart  to  Chapman^  6th  April  1850. 

"  My  dear  Sir, — I  beg  to  acknowledge  the  receipt  of 
your  favour  of  the  3rd  instant,  and  shall  be  glad  to  know 
when  I  can  see  the  cost  book  and  cost  sheets  from  last 
October:' 

Hart 
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Hart  to  Chapman,  8th  April  1850.  1854. 

**  My  dear  Sir, — I  shall  be  obliged  by  your  informing 

me  when  I  could  see  the  cost  book  and  cost  sheets  from 

October  last,  as  Mr.  Clarke  has  consulted  Mr.  Bragg 

upon  the  subject  of  our  engagements.    You  must  know, 

or  ought  to  know,  you  can  only  dissolve  our  partnership 

with  my  consent,  and  that  you  possess  no  power  to  forfeit 

my  shares,  of  which  you  are  desired  to  '  give  me  notice, 

unless,'  &c.;  consequently,  this    but  little  affects  me. 

You  object  to  be  associated  with  shareholders  whom  you 

don't  know,  and  thus  put  difficulties  in  the  way  of  con- 

"verting  my  property  into  cash  that  I  might  pay  you,  and 

then  threaten  me  with  the  forfeiture  of  my  shares  if  I 

did  not ;  perhaps  this  may  be  called  equity.    You  will 

not  buy  the  properly  yourselves,  and  prevent  my  selling 

it  to  others ;  this,  perhaps,  is  justice.    You  keep  the 

expenditure  a  secret  (part  of  which  I  am  requested  to  pay). 

I'^ou  take  possession  of  the  ores  raised,  of  which  no 

account   is   given.    You   make  discoveries  of  lead  in 

Yeu)thwaite,  and  leave  it  standing  until  my  shares  are,  as 

you  believe,  forfeited,  although,  for  ought  you  or  I  know, 

there  may  be  sufficient  to  pay  all  claims  upon  me ;  this 

you  call  honour." 

Chapman  to  Hart,  2nd  May  1850. 

**Dear  Sir, — Finding  that  your  arrears  of  calls  due  to 
ibe  GoUscope  Mining  Company  have  not  been  paid  at 
ibis  date,  the  Company  have  determined  on  convening  a 
H^eeting  at  this  office  to-morrow  evening,  at  half-past 
five,  p.m.,  for  the  purpose  of  forfeiting  your  shares  in  the 
property,  in  pursuance  of  their  notice  to  you  of  the  3rd 
ultimo." 

Hart  to  Chapman,  3rd  May  1850. 

*'  I  have  to  acknowledge  yours  of  yesterday's  date. 

As  I  do  not  intend  to  assign  any  part  of  our  joint  lease- 

Vol.  VI.  R  D.M.O.    hold 
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1854.  hold  property  in  Cumberland  without  I  get  paid  for  it^ 
nor  to  part  with  it  in  any  other  way  unless  I  get  an  equi- 
valent value  according  to  my  estimate  of  its  worth,  I  beg 
to  state  you  are  committing  another  act  of  folly  by  the 
course  you  are  pursuing,  and  feel  confident  you  will  regret 
having  done  so,  should  I  be  provoked  by  a  continuance  of 
this  absurdity.  I  have  before  told  you,  and  repeat  it, 
you  have  no  power  to  deprive  me  of  my  share  of  the 
leasehold  property  we  possess.  I  have  hitherto  shown 
forbearance  towards  you,  in  consequence  of  the  unfair 
proportion  of  money  you  have  been  obliged  to  pay  on  my 
account,  however  you  will  recollect  I  had  once  an  oppor- 
tunity to  sell  your  share,  as  also  my  own,  in  this  adven- 
ture, and  that  afler  we  had  seen  the  effect  of  working  in 
Goldscope ;  this  you  rejected,  and  thus  was  I  deprived  by 
yourself  of  the  chance  (for  the  first  time)  of  liquidating 
all  claims  on  me  in  this  undertaking. 

"After  three  limes  destroying  my  chance  of  paying  every 
fraction  due  to  you,  you  now  think  you  can  take  my  share 
from  me  by  force.  Is  this  the  course  of  justice,  honour 
or  equity  of  which  you  boasted  ?  I  shall  be  glad  to  have 
the  results  of  this  evening's  meeting ;  but  I  advise  you  to 
be  cautious  how  you  attempt  to  commit  an  act,  the  publi- 
cation of  your  names  attached  to  which  may  bring  dis- 
credit and  disgrace  upon  yourselves." 

Chapman  to  Hartj  4th  May  1850. 

"  Dear  Sir, — Your  letter  of  yesterday's  date  was  duly 
received  and  submitted  to  the  meeting  of  the  Company 
last  evening,  when  a  resolution  was  adopted,  of  which  I 
beg  to  hand  you  a  copy  on  the  other  side.  I  am  also 
instructed  to  express  a  hope  that  you  will  be  able  to 
settle  the  matter  by  the  15th  instant,  and  not  cause  your 
shares  to  be  then  and  there  forfeited. 

'  Extract 
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^Extract  from  the  Minutes  of  a  Meeting  of  the        1854. 
Gobbcope   Mining  Company,    held  at  JEuston 
Square,  3rd  May  1850. 

'  Read  letter  from  Mr.  Hart  of  this  date,  in  reply  to 
a  notice  given  him  for  the  forfeiture  of  his  shares. 

'  Resolved,  that  whilst  deprecating  the  tone  assumed 
bjMr.  Hart,  yet,  in  consideration  of  the  amount  he  has 
a^ady  expended  in  the  adventure,  the  Company  grant 
an  extension  of  time,  with  the  view  of  further  endeavour- 
ing to  facilitate  the  payment  of  his  arrears,  or  of  his 
making  some  satisfactory  settlement  with  the  Company, 
SQch  extended  period  to  cease  on  Wednesday  the  16th 
nistant'** 

Hart  to  Chapman,  6th  May  1850. 

**  My  dear  Sir, — ^Yours  of  the  4th  inst.  is  now  before 

'i'^     I  take  occasion  once  again  to  tell  you  I  think  the 

only  probable  chance  you  have  of  getting  from  me  certain 

sums  of  money,  which  you  claim,  is  by  the  sale  of  my 

{^portion  of  the  property  I  have  the  misfortune  to  pos- 

*c^  in  conjunction  with  yourself  and  Mr.  Clarke,    This 

I  have  oflfered  you  at  a  sacrifice  of  200/.,  which  you  have 

Alined.    Finding  you  would  neither  purchase  it  your- 

^ves,  nor  sufier  me  to  sell  it  to  others,  that  I  might  pay 

your  claims  (so  far  as  they  were  just),  I  offered  to  sub- 

^t  our  differences  to  arbitration,  and  abide  the  decision 

of  the  arbitrators.     This  also  you  rejected,  preferring — 

^  somewhat  anomalous  idea — I  should  give  you  what  I 

^  not  possess,  or  borrow  from  a  friend,  to  give  you,  a 

•^  of  money  I  might  never  have  the  power  to  return. 

^  it  is  rather  difficult  to  do  an  impossibility,  the  first 

Poposition  I  shall  not  attempt  to  accomplish,  and  as  the 

^^frowbg  of  money,  to  get  out  of  debt,  is  not  in  accord- 

^^  with  my  opinion  of  an  Englishman's  method  of  li- 

4^dating  a  claim,  I  shall  decline  it    If  a  loss  is  to  be 

R  3  sustained, 
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1854.  sustained,  let  such  loss  fall  on  those  through  whose  im- 
prudence these  losses  are  sustained.  I  shall  lose  500L 
and  you  3,000/.,  for  be  assured  you  must  either  buy  my 
interest,  and  thus  take  legitimate  possession  of  the  whole 
property,  or  dispose  of  the  mines  in  the  way  I  have  in- 
dicated, or  lose  the  money  which  has  been  risked  in  this 
undertaking.  The  first  plan,  to  me,  would  be  most  agree- 
able, as  I  should  thereby  get  rid  of  this  vexatious  annoy- 
ance ;  the  second  would  be  most  conducive  to  my  profit 
and  your  own ;  but,  should  you  adopt  the  third  course, 
the  fault  will  be  entirely  yours,  and  therefore  (as  is  but 
just)  you  will  have  to  bear  the  heaviest  loss.  My  600/., 
left  as  it  is  to  the  tender  mercies  of  the  great  proprietors, 
I  consider  in  a  most  pitiable  plight ;  but,  should  I  thus 
lose  it,  I  have  the  (negative)  consolation  of  knowing  I 
have  companions  in  my  misfortunes,  and  this  will  be  the 
only  solace  left  me  in  closing  my  account  with  the  Qoldr 
scope  Mining  Company.  But  should  you,  after  all,  (as 
is  my  opinion,)  take  the  wiser  course,  and  endeavour  to 
dispose  of  the  mines  in  shares  or  otherwise,  the  entire 
monies  raised  from  the  sale  of  my  proportion  of  the  pro- 
perty should  pass  into  your  hands,  until  the  whole  of  the 
claims  on  me  (with  interest)  be  paid  you ;  furthermore,  I 
promise  to  use  my  best  exertions  to  sell  your  shares 
(after  my  own  are  disposed  of),  you  allowing  me,  for  so 
doing,  twenty-five  per  cent,  on  all  sales  so  effected  by  me 
or  by  my  means,  directly  or  indirectly.  If  you  think  you 
can  do  better  than  this  by  your  'resolutions'  (you  know 
mine\  attempt  it,  and  take  the  consequence  to  yourselves. 
At  the  same  time,  I  am  bound  to  tell  you,  as  you  are 
inclined  for  peace  or  war,  so  you  will  find  your  most 
obedient  servant,  Thomas  Hart^ 

Chapman  to  Hart,  26th  Augttst  1850. 

"  My  dear  Sir, — Ever  since  I  wrote  you  on  the  4<h 
May  last,  relative  to  your  position  in  the  Ooldscope 

Mining 
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Mining  Company^  both   Mr.  Clarke  and  myself  have        1854. 
been  very  desirous  to  afford  ample  time  for  you  to  make 
arrangements  for  the  settlement  of  your  debt  to  the  Com- 
pany, and  as  we  have,  in  our  opinion,  afforded  you  every 
opportunity,  we  must  press  the  matter  more  particularly 
to  your  notice,  and  request  an  immediate  payment  of 
jour  liability.     Every  day  is  increasing  your  proportion 
of  cost  in  the  adventure,  which  we  think  you  should  be 
apprised  of,  and  not  let  the  affair  so  continue  without 
some  notice.    You  will,  perhaps,  recollect  that,  at  one  of 
our  meetings  in  the  early  part  of  this  year,  an  offer  was 
made  you  to  give7us  a  release  of  your  share,  and,  in  the 
event  of  the  adventure  being  successful,  we  should  not 
forget  yoipBelf  in  the  division  of  profits,  which  then  ap- 
peared far  more  probable  than  at  this  present  time,  when 
the  appearance  of  the  mines  looks  worse  than  ever.     The 
proposition  you  rejected ;  and  so  we  have  proceeded  on 
in  the  old  way,  paying  out  of  our  own  pockets  the  cost 
that  should  be  met  by  all  the  adventurers  pro  rat^.     We 
trust,  therefore,  you  will  be  able  to  make  us  some  pro- 
position, whereby  the  affair  may  be  settled,  and  the  irk- 
someness  of  all  our  positions  be  removed.     Mr.  Clarke^ 
^ho  is  at  the  mines,  promised  to  send  you  a  statement  of 
your  debt.    Has  he  done  so  ?  [for,  if  not,  I  will  urge  him, 
^hen  next  I  write,  to  do  it  at  once." 

No  answer  appeared  to  have  been  sent  to  this  letter, 
and  no  further  correspondence  took  place  till  the  15th  of 
April  1851,  when  Mr.  Hart  wrote  to  the  Defendants  as 
follows : — "  Gentlemen, — It  was  with  much  pleasure  I 
lieard  of  our  success  in  the  Yewthwaite  Mine,  the  de- 
tailed particulars  of  which  I  shall  be  obliged  by  your 
forwarding  to  me  at  your  earliest  convenience,  together 
with  the  amount  of  costs  incurred  in  this  mine  since  my 
last  payment,  as  also  the  returns  for  ores  sold." 


844 
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1854. 


No  reply  was  sent  to  this  letter,  and,  on  the  Slst  of 
October  1851,  Mr.  Hart  again  wrote  to  the  Defendants 
as  follows : — "  Gentlemen, — I  did  myself  the  pleasure  to 
address  you  on  the  15th  April  last,  requesting  the  parti- 
culars of  your  proceedings  in  our  joint  undertaking  in 
Cumberland.  Not  having  been  favoured  with  an  answer, 
I  have  now  to  state,  if  I  do  not  receive  a  reply  to  this,  I 
shall  take  the  earliest  opportunity,  suitable  with  my  con- 
venience, to  visit  the  mines,  and  thus  ascertdn  the  state 
of  affairs  there,  the  expense  of  which  journey  (on  the  set- 
tlement of  our  accounts)  will  necessarily  be  in  part  paid 
by  yourselves.  As  I  think  it  likely,  at  this  time,  s<MSe- 
thing  might  be  done  with  those  parts  of  our  property 
which  have  for  so  long  a  time  been  in  abeyaoM,  I  shall 
be  glad  to  know  whether  it  is  yet  your  intention  to  en- 
deavour to  recover  the  money  we  formerly  so  unprofit- 
ably  expended,  by  disposing,  in  some  way,  of  this  part 
of  our  land.  At  this  time,  I  think  it  might  be  for  our 
advantage  if  a  meeting,  for  the  purpose  of  business,  could 
take  place  between  us  in  London ;  but,  unless  there  be 
an  uniform  inclination  to  turn  to  account  the  interests  we 
possess  in  common,  so  far  as  the  mines  are  concerned, 
we  may  be  spared  the  trouble  of  meeting,  and  the  in- 
formation I  require  from  you  may  be  communicated  by 
letter.- 


The  following  correspondence  then  took  place : — 

Clarke  to  Hart,  1st  November  1851. 

"  In  answer  to  your  letter  of  the  31st  ultimo,  I  beg  to 
refer  you  to  Mr.  Chapman's  letter  of  the  4th  of  May 
1850,  and  also  to  call  your  attention  to  one  of  yours,  ad- 
dressed to  me  on  the  27th  November  1849.  Provided 
you  consider  yourself  entitled  to  any  further  information, 
all  I  can  say  is,  the  law  is  open  to  you,  and  the  sooner 
you  prove  it  the  better." 

Hart 
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Hart  to  Clarhe,  10th  November  1851. 

"  Sir, — Yours,  from  Keswick,  of  the  1st  instant,  posted 
from  Plymouth,  I  received  a  few  days  since.  When  I 
'wrote  you  last,  it  was  in  the  hope  that,  by  this  time,  you 
\rould  have  seen  the  folly  of  the  course  you  have  taken ; 
liowever,  as  it  appears  otherwise,  so  let  it  be.  We 
shall  all  be  out  of  pocket  until  success  (if,  &c.)  shall 
enable  us  to  repay  all  that  has  been  expended  in  this 
minfortunate  speculation.  Should  brighter  days  come, 
2uid  you  should  resist  the  payment  of  my  proper  propor- 
tion of  the  interest  I  hold  in  this  property,  I  shall  take 
advantage  of  the  kind  advice  you  have  so  gratuitously 
^ven,  and  let  the  law  render  me  that  justice  you  appear 
%o  be  so  fittle  acquainted  with ;  but  I  shall  not  be  dis- 
posed to  consult  the  Lord  Chancellor  until  our  mine  or 
vnines  jdeld  sufficient  to  pay  law  charges :  thus,  you  will 
observe,  you  will  remain  in  peaceful  possession  of  your 
"wrong-doing  until  I  find  your  intention  to  defraud  me  of 
my  right  is  manifest  by  the  fact,  and  then,  if  not  before, 
^ou  shall  hear  of  your  most  obedient,  ThomcLs  Hartr 


1854. 


No  further  communication  took  place  between  the  par- 
ties till  the  23rd  of  April  1853,  when  Mr.  HarCs  soli- 
citor wrote  to  the  Defendants  as  follows : — 


"  Gentlemen, — I  have  been  consulted  by  Mr.  Hart 
with  reference  to  his  interest  in  the  Goldscope  and  other 
nines,  purchased  by  him  in  conjunction  with  yourselves, 
and  am  directed  to  apply  to  you  for  an  account  of  costs 
and  expenses  incurred  in  working  the  mines,  as  also  an 
account  of  the  proceeds  of  the  ores  raised  from  them, 
from  November  1849  to  the  present  time.  I  will  also 
thank  you  to  inform  me  when  it  will  be  convenient  for 
you  to  produce  the  books  relating  to  the  mines,  for  the 
examination  of  myself  or  agent." 

Further 
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1854.  Further  correspondence  ensued,  which  continued  to 

the  month  of  July  1853.     In  the  month  oi  August  1853 
the  bill  was   filed.      It  contained  the  following  para- 


Hart 

17. 


Clarke.       graph : — 


"  The  Defendants  allege  that  the  Plaintiff  had  not 
paid  certain  calls  made  by  the  Company  on  his  shares 
therein,  and  that,  by  reason  thereof,  the  Defendants  had 
the  right  and  power  to  declare  his  said  shares  to  be  for- 
feited ;  and  that,  accordingly,  at  a  meeting  alleged  by  the 
Defendants  to  have  been  held  on  the  31st  day  of  May  1 850, 
at  which  the  Defendants  were  alone  present,  and  in  the 
absence  of  the  Plaintiff,  they  declared  the  Plaintiff's  said 
shares  to  be  forfeited;  and  they  allege  that^ thereupon, 
he  ceased  to  have  any  share  or  interest  in  the  said  part- 
nership, or  in  its  property  and  effects.     Whereas  the 
Plaintiff  charges  that,  even  if  he  were  in  arrear  of  any 
calls  duly  made,  which  he  by  no  means  admits,  the  De- 
fendants had  no  right  or  power  to  forfeit  his  shares  in 
the  said  Company,  for  by  the  cost-book  system,  as  re- 
cognized in  Cornwall^  a  company,  carried  on  on  such 
system,  have  no  right  or  power  to  forfeit  shares  for  non- 
payment of  calls  unless  there  is  a  special  provision  to 
enable  them  to  do  so  written  and  entered  in  the  cost- 
book  or  deed  of  settlement  of  such  Company,  and  there 
is  no  such  provision  written  or  entered  in  the  said  cost- 
book  of  the  said  Goldscope  Mining  Company,  or  in  any 
deed  of  settlement  thereof;  and  moreover,  the  Plaintiff 
charges  that  no  resolution  was  ever  duly  passed  by  the 
said  Goldscope  Mining  Company,  declaring  his  shares  to 
be  forfeited,  and  that  no  such  resolution  was  even  ever 
passed  by  the  Defendants  themselves,  either  on  the  said  ^ 
31st  day  of  May  1850  or  at  any  other  time,  and  no^ 
minute  of  any  meeting  of  the  said  Company  on  that  day^^ 
or  of  any  such  resolution  passed  on  that  day,  is  enterecEs 
in  the  said  cost  book  or  in  the  minute  book  of  the  saiov 

Company  — 
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Company;  and  the  Plaintiff  further  charges,  that  long  1854. 
after  the  said  Slst  day  oi  May  1850,  the  day  on  which 
the  Defendants  pretend  they  declared  the  Plaintiff's 
shares  to  be  forfeited,  the  Defendants  treated  the  Plaintiff 
as  being  still  as  partner  in  the  said  Company,  and  on 
the  26th  day  of  August  1850,  the  Defendant  Charles 
Nicholas  Patrick  Chapman  wrote  and  sent  a  letter  to 
the  Plaintiff,  in  which  he  stated  to  the  Plaindff  as  fol- 
lows:—  *  Every  day  is  increasing  your  proportion  of 
costs  in  the  adventure,'  and  by  the  words  *  the  said 
adventure,'  the  said  Charles  Patrick  Chapman  meant 
the  said  Ooldscope  Mining  Company." 

The  Defendants  by  their  answers  denied  these  alle- 
gations and  insisted  upon  the  forfeiture,  and  evidence 
Was  entered  into  on  both  sides,  as  to  there  being  or  not 
being  a  custom  in   mines,  worked  on  the  cost-book 
system,  as  recognized  in  Cornwall,  to  forfeit  the  interest 
of  shareholders  in  the  mines  for  nonpayment  of  calls. 

The  cause  was  heard  before  the  Master  of  the  Rolls 
on  the  9th  of  June  1854,  and  his  Honor  was  of  opinion 
tbat  the  alleged  custom  of  forfeiture  was  not  established, 
but  that  the  declaration  of  forfeiture  by  the  Defendants 
on  the  31st  of  May  1850,  brought  the  adventure  to  a 
c^ondusion,  so  far  as  the  Plaintiff  was  concerned.  The 
S^ounds  of  his  Honor's  decision  will  be  found  fully  stated 
ill  Mr.  BeavarCs  Report  above  referred  to. 

From  this  decision  the  Plaintiff  appealed. 

Mr.  R.  Palmer,  Mr.  Collier  and  Mr.  W.  W.  Cooper, 

^t\  support  of  the  appeal,  cited  Fereday  v.  Wightwick  (a) ; 

I>ale\,Hamilton{J))\  Clegg\.Fishtvick(c);  and  Collyer 

Partnership  (d). 

Mr. 

(a)  1  Rums.  Sr  Myl  45.  (c)  1  Mac,  Sf  Gor.  294. 

(6)  2  PhU.  266.  {d)  Page  784  (2nd  edit.). 
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1854.  Mr.  Boupell,  Mr.  Cochrane  and  Mr.  Tapping ^  for  the 

Defendant  Clarke,  and  Mr.  Follett  and  Mr.  S.  Thompson^ 
for  the  Defendant  Chapman,  cited  Norway  v.  Howe  (a) ; 
Prendergast  ?.  yMrto«(J);  Roberts  v.  Eberhardt(c)\ 
Wedderbum  v.  Wedderbum  {d) ;  Brown  v.  2)c  Tastet{e). 


Dec.  21.  7%«  Lord  Justice  Turner. 

The  Plaintiff  in  this  cause,  alleging  himself  to  be  a 
partner  in  a  mining  concern^  has  filed  this  bill  to  have 
the  partnership  dissolved,  the  accounts  taken  and  the 
property  realized  under  the  direction  of  the  Court 
The  Defendants,  the  co-adventurers  in  the  mines,  by 
their  answers  insist,  that  the  Plaintiff*s  shares  in  the 
mines  have  been  forfeited,  and  that  he  has  ceased  to  have 
any  interest  in  them. 

His  Lordship  then  stated  the  facts  of  the  case,  the 
correspondence  and  the  decree  at  the  Rolls,  and  pro* 
ceeded  thus: — The  Plaintiff  has  appealed  from  this  decree. 
I  fully  agree  with  the  Master  of  the  Rolls  in  thinking 
that  the  evidence  fails  to  establish  the  custom  of  for- 
feiture on  which  the  Defendants  have  insisted.  The 
right  of  forfeiture  is  one  strictissimi  juris,  and  the  evi- 
dence to  establish  such  a  right  ought  to  be  clear  and 
distinct,  but  the  evidence  on  the  part  of  the  Defendants 
upon  this  point  seems  to  me  to  be  far  from  satisfactory. 
The  bill  alleges  that  the  right  to  forfeit  exists  only  where 
there  is  a  special  provision  for  authorizing  it,  entered  in 
the  cost  book  or  deed  of  settlement  The  attention  of 
the  Defendants,  therefore,  was  distinctly  drawn  to  the 
point,  that  the  right  was  alleged  to  depend  upon  the 

agreement 

(fl)  19  Vet.  144.  (c)  1  Kay,  148. 

(6)  1   r./^C.  C.  a  98;  S.  C.  (d)  4  Myl.  Sf  Cr.  41. 

on  app.  13  Law  J.(N. S,)  Ch.  268.  (e)  1  Jacob,  284 ;  4  Ruts.  126. 
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agreement  contained  in  the  cost  book  or  deed  of  settle- 
menty  and  not  upon  custom^  independent  of  agreement, 
but  the  Defendants'  witnesses  are  silent  upon  this  dis- 
tmction.  They  state,  indeed,  that  it  is  a  principle  and 
usage  of  the  cost-book  system,  as  recognized  in  Com* 
wall  and  Devon,  that  the  Companies  have  power  to 
declare  shares  forfeited  for  nonpayment  of  calls,  but  this 
may  well  be  if  it  be  the  custom  in  those  counties  to 
msert  in  the  cost  book  or  deed  of  settlement  a  provision 
authorizing  such  forfeiture,  and  none  of  these  witnesses 
state  whether,  in  the  instances  deposed  to  by  them,  in 
which  forfeitures  have  been  declared,  such  a  provision 
existed  or  not.  On  the  other  hand,  the  witnesses  on 
the  part  of  the  Plaintiff  expressly  take  the  distinction 
between  the  cases  in  which  the  cost  books  or  deeds  of 
settlement  contain  provisions  authorizing  forfeiture,  and 
those  in  which  no  such  provision  is  contained,  and  wholly 
deny  the  existence  of  the  right  of  forfeiture  in  cases  of 
the  latter  class,  and  this  evidence  is  strongly  confirmed 
by  what  appears  to  be  the  practice  of  the  Stannaries 
Court,  in  which  the  course  is  not  to  declare  the  shares  of 
defaulters  forfeited,  but  to  sell  them  and  hand  back  to 
the  defaulters  the  surplus  proceeds,  after  payment  of  their 
calls  in  arrear. 


1854. 


I  feel  no  difficulty  therefore  upon  this  part  of  the  case, 
but  beyond  this  I  regret  to  say  that  I  am  unable  to  con- 
cur in  the  judgment  of  the  Master  of  the  Rolls.     His 
Honor  has  been  of  opinion  that  the  declaration  of  the 
forfeiture  worked  a  determination  of  the  adventure  so  far 
as  the  Plaintiff  is  concerned,  and  gave  the  Defendants  a 
right  to  take  the  Plaintiff's  interest  at  its  then  value,  ac- 
counting to  him  for  the  subsequent  profits  so  far  as  they 
may  have  been  derived  from  the  excess  of  the  value  above 
the  amount  of  the  calls  in  arrear.     I  should  have  been 

glad 
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1854.       glad  to  have  concurred  in  this  conclusion,  but  I  find 
myself  unable  to  do  so. 

This  is  an  adventure  in  which  as  to  the  material  part 
of  the  property  embarked  in  it  there  was  a  legal  interest 
vested  in  the  Plaintiff.  Up  to  the  moment  when  the 
alleged  declaration  of  forfeiture  was  made  the  Plaintiff 
had  beyond  all  question  a  joint  interest  in  the  adventure, 
and  it  is  difficult  to  see  how  the  alleged  declaration  of 
forfeiture,  which  there  was  no  authority  to  make,  could 
operate  to  destroy  that  interest,  or  to  alter  or  affect  it. 
The  decree  seems  to  have  proceeded  upon  the  ground 
that,  no  time  being  limited  for  the  duration  of  the  adven- 
ture, the  Defendants  had  full  power  to  determine  it ;  and 
that  it  was  determined  by  the  declaration  of  forfeiture. 
But  the  object  of  that  declaration  was  to  determine  the 
adventure,  not  as  to  all  the  adventurers,  but  as  to  the 
Plaintiff  alone,  entitling  the  Defendants  to  the  Plaintiff^s 
share ;  and  I  do  not  see  how,  in  the  absence  of  any  spe- 
cial provision  for  the  purpose,  the  Defendants  could  have 
the  right  so  to  determine  it. 

Assuming,  however,  that  the  declaration  of  forfeiture 
worked  a  determination  of  the  adventure  so  far  only  as 
the  Plaintiff  was  concerned,  does  it  follow  that  the  De- 
fendants were  entitled  to  take  the  Plaintiff's  share  at  its 
then  value.  In  ordinary  partnerships,  dissoluble  at  will, 
the  dissolution  of  the  partnership  must  be  followed  by 
the  winding-up  of  the  concern ;  no  partner  is  entitled 
to  take  to  himself  the  share  of  another  partner,  at  its  then 
estimated  value;  and,  without  going  the  length  of  holding 
that  mining  adventures  are  to  be  considered  in  all  respects 
as  trading  partnerships,  I  certainly  am  not  prepared  to 
hold  that  there  is  so  great  a  difference  between  them  as 
could  entitle  the  Defendants  so  to  take  the  Plaintiff^s 
shares.  Special  provisions  may  be,  and  no  doubt  gene- 
rally 
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rally  are,  inserted  in  agreements  for  carrying  on  mining  1854. 
adventures  to  provide  for  the  event  of  any  of  the  adven- 
turers making  default  in  payment  of  their  due  proportions 
of  the  expenses  of  the  concern ;  but,  if  there  be  no  such 
provisions  contained  in  the  agreements,  I  cannot  think 
that  the  adventurers  who  have  paid  up,  can  be  entitled 
to  take  the  law  into  their  own  hands  as  against  the  de- 
faulters. Resort  must  as  I  think  in  such  cases  be  had  to 
a  Court  of  justice  to  determine  what  is  right  to  be  done 
between  the  parties.  Possibly  the  course  adopted  in  the 
Stannaries  Court  may  be  thati.which  in  ordinary  cases  it 
would  be  right  to  pursue,  but  of  course  each  case  would 
be  governed  by  its  own  circumstances. 

It  was  said,  however,  that,  whatever  might  have  been 
the  Plaintiff's  rights  if  he  had  come  promptly  to  this 
Court  for  relief,  he  is  not  now  entitled  to  call  for  its  inter- 
ference.    That,  whilst  the  adventure  was  doubtful,  he 
permitted  the  Defendants  to  incur  expenditure  upon  the 
speculation,  and  that  he  has  only  come  forward  to  assert 
his  title  when  the  adventure  was  likely  to  be  attended 
irith  success.     His  letter  of  the  15th  of  April  1851,  cer- 
tainly gives  color  to  this  charge,  and  it  is  upon  this  part 
o£  the  case  I  have  felt  the  greatest  difficulty.     The  Court 
Has  leant  strongly  against  conduct  of  this  description, 
SLKid  with  great  justice. 

Adventures  of  this  nature  are  necessarily  speculative, 

^LM\A  it  is  unjust  that  parties,  who  have  refused  to  bear  the 

burthen  of  the  expenditure  whilst  the   speculation   is 

doubtful,  should  come  in  and  claim  the  benefit  of  it  when 

^^  has  turned  out  to  be  advantageous  ;  but,  on  the  other 

ft^and,  it  would  be  scarcely  less  unjust  to  lay  it  down  as  a 

S^neral  rule  that  no  shareholder  in  a  mine  shall  be  en- 

t.itled  to  relief  in  equity,  when  the  adventure  becomes 

l^Toductive,  unless  he  has  paid  up  his  calls  whilst  the 

adventure 
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adventure  continued  to  be  unproductive.  Persons  who 
enter  into  speculations  of  this  description  must  be  taken 
to  have  looked  to  the  means  of  those  with  whom  they 
embark  in  the  adventure,  and  to  calculate  upon  the  entire 
burthen  which  may  fall  upon  them  if  the  means  of  their 
co-adventurers  prove  inadequate  to  meet  the  expenditure* 
They  have  besides,  as  I  think,  the  right  to  resort  to  a 
Court  of  justice  to  determine  what  is  just  to  be  done  when 
their  co-adventurers  do  not  supply  their  due  proportions 
of  capital.  It  does  not,  therefore,  seem  to  me  that  it  would 
be  right  to  hold  that  the  adventurers,  who  continue  the 
concern,  should  in  all  cases  be  entitled  to  appropriate  to 
themselves  all  the  profits  of  the  adventure  when  it  turns 
out  to  be  advantageous  as  against  those  who  have  failed 
to  make  good  their  contributions. 


Each  case  of  this  description  must,  I  think,  be  go- 
verned by  its  own  circumstances,  and  what  is  mainly  to 
be  looked  at,  as  I  think,  is  whether  there  has  been  a  pur- 
pose of  abandonment  on  the  part  of  those  who  have  made 
default  in  their  contributions.  If  there  has  been  such  a 
purpose  of  abandonment,  that  purpose  cannot  be  recalled 
when  the  adventure  becomes  profitable.  If  there  has  no^ 
why  are  the  defaulting  parties  to  be  deprived  of  any  be- 
nefit which  may  result  to  them  from  the  other  adven- 
turers being  compelled  to  resort  to  a  Court  of  justice  for 
relief? 


Looking  at  the  present  case  in  this  point  of  view,  I  have 
(though  not  without  considerable  doubt)  arrived  at  the 
conclusion  that  the  Plaintiff  is  entitled  to  relief.  He 
distinctly  asserted  his  title,  and  gave  notice  to  the  De- 
fendants that  he  disputed  their  right  to  forfeit  his  shares 
before  the  forfeiture  was  declared.  His  title  was  recog^ 
nized  by  the  Defendant  Chapman  (under  whom  the  De- 
fendant Clarke  in  part  claims)  in  August  1850,  for,  not- 
withstanding 
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withstanding  what  is  said  in  the  answersi  I  think  that  the 
letter  of  that  date  cannot  be  regarded  otherwise  than  as  a 
recognition  of  the  Plaintiff's  title.  He  again  asserted  his 
title  in  April  and  October  1851 ;  and  in  November  1851 
lie  re-assertedy  and  in  effect  gave  notice  to  the  Defendants 
that  they  would  proceed  at  their  peril ;  and^  although  he 
made  no  further  assertion  of  title  till  Aprils  1853,  and  did 
not  file  this  bill  till  August  in  that  year,  I  think  he  may 
iairly  be  considered  to  have  rested  during  that  interval 
upon  the  notices  which  he  had  previously  given. 

I  am  the  more  satisfied  with  the  conclusion  at  which  I 
lave  arrived,  as  there  is  a  legal  interest  in  a  considerable 
part,  if  not  the  whole  of  these  mines,  remaining  vested  in 
the  Plaintifif^  and,  under  the  circumstances  of  this  case,  I 
certainly  cannot  see  my  way  to  declare  him  a  trustee  of 
that  interest  for  the  Defendant  Clarke^  which,  as  it  seems 
to  me,  would  be  almost  the  necessary  consequence  of 
holding  that  his  beneficial  interest  in  the  property  had 
ceased  ;  and  I  am  still  more  satisfied  with  the  conclusion, 
because  I  observe  that  the  Plaintiff  had  paid  up  more  than 
his  full  share  of  the  capital  originally  agreed  to  be  sub- 
scribed. It  appears,  I  think,  that  he  had  paid  somewhere 
about  400/.,  the  original  capital  which  was  agreed  to  be 
subscribed  being  1,500/.,  his  share  of  which,  taking  the 
<me-third,  and  the  one-sixth  of  the  one-third,  would  be 
less  than  the  amount  which,  by  the  answer  of  the  De- 
iendants  iq  paragraph  16,  is  stated  to  have  been  actually 
paid  by  him. 

Although,  however,  I  think  the  Plaintiff  is  entitled  to 
relief,  I  think  that  he  is  not  entitled  to  it  to  the  extent  to 
which  it  is  asked.  There  is  a  case  of  exclusion,  and  he 
b  therefore  entitled  to  a  declaration  that  the  adventure 
ought  to  be  determined,  but  the  expense  of  carrying  on 
this  mine  has  fallen  upon  the  Defendants,  and  the  conduct 

of 
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1854.  of  the  business  has  been  left  to  them.     I  think,  thereforei 

^^T"^^^  he  must  submit  to  their  being  allowed  interest  on  the  ex- 

V.  cess  of  their  expenditure  beyond  their  due  proportion, 

Clarke.  ^^^  ^^^^  y^e  put  upon  the  terms  of  not  questioning  any 

expenditure  bon&  fide  made  by  them  in  carrying  on  the 
mines. 

It  was  urged,  on  the  part  of  the  Defendants,  that  after 
the  declaration  of  forfeiture  they  could  not  have  claimed 
against  the  Plaintiff  as  a  partner,  and  that  he  ought  not 
therefore  to  be  permitted  so  to  claim  against  them,  but  the 
answer  to  this  argument  is  that  the  Defendants  are  pre- 
vented from  claiming  against  the  Pliuntiff  only  by  their 
own  unauthorized  act. 

Several  points  were  urged  on  the  part  of  the  Plaintiff 
to  which  I  have  not  thought  it  necessary  to  advert,  but  it 
may  be  as  well  to  add  that  I  think  this  case  very  clearly 
distinguishable  from  Prendergast  v.  Turton  (a),  and  that 
nothing  which  I  have  said  is  intended  in  any  way  to  detract 
from  the  authority  of  that  case,  in  which  I  fully  concur. 

Under  the  circumstances  of  the  case,  I  think  it  will  be 
better  to  reserve  the  question  of  sale,  and  that  the  proper 
decree  will  be — To  declare  that  the  adventure  ought  to 
be  determined ;  to  determine  it  accordingly ;  to  direct  an 
account  of  all  sums  of  money  paid,  laid  out  and  expended 
in  and  about  the  adventure,  and  of  the  sums  contributed 
by  the  Plaintiff  and  Defendants  respectively  for  that 
purpose ;  an  account  also  of  the  produce  and  profits  of 
the  mines  received  by  the  Plaintiff  and  Defendants  re- 
spectively; with  directions  that  in  taking  the  accounts 
the  Defendants  be  allowed  interest  at  five  per  cent,  on 
the  excess  of  their  expenditure,  and  the  Plaintiff  be  not 

allowed 

(a)  1  Y.ifC.  C.  C.  98,  affirmed  on  appeal 
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allowed  to  call  in  question  any  expenditure  bon&  fide  1854. 
made  in  carrying  on  the  mines ;  the  Plaintiff  undertaking 
to  pay  his  due  proportion  of  expenses  to  be  incurred 
beyond  receipts,  appoint  a  receiver  and  manager  to  carry 
on  the  mines  till  further  order,  with  liberty  to  each  party 
to  propose  himself;  reserve  the  question  of  sale  and 
further  consideration  ;  no  costs  to  the  hearing. 

7%e  Lord  Justice  Knight  Bruce. 

Though  there  are  difierences  between  Prendergast  v. 
Twrton  (a)  and  the  present  case— differences  favourable,  I 
think,  to  the  present  Plaintiff— I  am  not  sure  that  he  has 
not  so  acted  as  to  bring  him  within  reach  of  the  princi- 
ples on  which  that  decision  proceeded,  so  as  to  render  the 
dismissal  of  his  bill  a  correct  and  proper  course.  I  cannot, 
however,  but  recollect  that  he  seems,  under  the  grant  or 
set  made  by  General  Wyndham^  to  have  acquired  a  legal 
title,  which  legal  title,  if  acquired,  has  not  in  my  opinion 
been  defeated  or  afiected  by  anything  that  has  taken 
place.  It  seems  to  me  still  available  in  a  Court  of  law 
to  the  Plaintiff,  and  accordingly,  as  I  view  the  matter, 
if  he  were  to  bring  an  action  against  the  Defendant  Mr. 
Clarkef  or  against  both  the  Defendants,  founded  on  that 
grant  or  set,  and  their  disturbance  or  ouster  of  the  Plain- 
tiff, as  one  of  the  grantees  named  in  it,  the  action  would 
be  snccessfuli  and  execution  in  it  could  not  properly  be 
restrained  at  law  or  in  another  suit  here  on  any  ground 
appearing  in  the  evidence  before  us. 

This  consideration,  and  a  portion  at  least  of  the  De- 
fendants' conduct  with  reference  to  their  disputes  with 
^  Plaintiff,  have  made  me  doubt  the  propriety  of  dis- 
''^i^ing  his  bill,  a  doubt  increased  by  the  view  taken  of 

the 

(a)  1  Y.^C.  C.  C.  98, 
Vol.  VI.  S  D.M.O. 
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the  case  by  my  learned  brother;  and  on  the  whole  I 
think  that  I  may,  consistently  with  my  duty^  accede  to  the 
order  proposed  by  him,  which,  if  the  bill  ought  not  to  be 
dismissed,  is,  I  conceive,  the  right  order  to  make. 


THE  ATTORNEY-GENERAL  v.  THE  CORPO- 
RATION of  BEVERLEY. 

npHIS  was  the  appeal  of  the  Defendants,  the  Corpo- 
ration  of  Beverley ^  from  a  decree  of  the  Master  of 
the  Rolls  on  an  information  seeking  to  have  carried  into 
effect  certain  charitable  gifts  contained  in  the  will  of 
Dr.  Metcalfe,  dated  in  1652,  and  a  codicil  thereto.     The 


Nov.  10, 11. 
Dec.  13. 

1855. 
Jan.  17. 

Before  The 
Lords  Jus- 
tices. 

When  an  es- 
tate is  given 
upon  trust  to 
pay  to  a  cha- 
rity an  income  ^^^gg  jg   reported   below    in   the    15th   volume   of    Mr. 
exactly  equal  '^ 

to  the  then        Beavan^s  Reports  (a), 
rents,  the 
charity  is  enti- 
tled to  the 
benefit  of  any 
increase;  and 
umbUf  that 
the  same  rule 
would  be  ap- 
plied if  a  por- 
tion of  the  rents  not  given  to  the  charity  were  wholly  dedicated  to  the  exoneration  of 
rents  that  are  so  given  from  burdens  which  would  otherwise  fall  on  them ;  but  th« 
principle  does  not  apply  when  the  amount  given  to  the  charity  does  not  equal  the 
amount  of  the  rent  at  the  time. 

A  testator  in  1652  devised  to  a  corporation  a  farm,  which  he  described  as  yielding 
47/.  a  year,  in  trust  and  confidence  to  pay  three  annual  sums  of  20/.,  10/.  and  10/.  for 
certain  specified  charitable  purpo!>es,  but  subject,  as  to  the  20/.  per  annum,  to  a  life 
interest  which  he  gave  in  it  to  his  sister.  He  also  directed,  that  so  long  as  the  taxes 
for  the  maintenance  of  soldiers  should  continue,  what  the  corporation  could  not  "spare 
out  of  overplus  of  rent,  viz.  7/.,"  should  be  deducted  out  of  the  annual  sums  in  which 
his  sister  was  not  interested.  By  the  same  will  the  trustees  were  directed  to  purchase 
land  sufficient  to  produce  a  certain  income,  the  whole  amount  of  which  the  testator 
directed  to  be  applied  in  charity.     The  rents  having  increased — 

Heldt  that  the  whole  income  of  the  farm  was  not  given  to  charity. 

Hetdf  also,  that  the  corporation  was  not  entitled  to  the  whole  surplus,  but  that  the 
charity  was  entitled  to  40-47ths,  and  to  have  all  necessary  ordinary  expenses  of  taxe% 
repairs  and  costs  of  management  paid  out  of  the  remaining  7-47ths;  and  that,  subjeet 
thereto,  the  7-47th8  beloiijred  to  tiie  corporation  beneficially, 

iSer/i6/f ,  that  it  is  the  duty  of  an  appellate  jurisdiction  to  leave  undisturbed  a  decision 
in  which  it  is  not  thoroughly  persuaded  that  there  is  error. 

Where  the  Court  sees  clearly  the  intention  of  the  founder  of  a  charity,  no  argument 
founded  on  length  of  time  can  prevail  against  it. 


The  material  parts  of  the  will  were  the  following : — 

"  Whereas   I   have   purchased  a  messuage  or  farme 

called 

(a)  Page  540. 
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called   or  knowne    by    y*  name    of   Silliards    situate        1855. 
lying  and  being  in    Crilden  Murden  in  y*  County  of       \^!^^^ 
Cambridge  with  one  hundred  and  one  acres  of  arable     Attormbt- 
land  and  seven  acres  and  an  halfe  of  pasture  and  all      General 
other  the  appurtenances  thereto  belonging  (now  in  y*  The 

occupation  of  John  Cooper)  as  they  are  more  fully  speci-  ^^ 

fied  in  an  Indenture  of  Bargaine  and  Sale  to  mee  my     Beverley. 
heires  or  assignes  for  ever  bearing  date  y*  eight  day  of 
October  in  y*  yeare  of  our  Lorde  God  according  to  the 
computation  of  the  Church  of  England  one  thousand 
six  hundred  and  fifty-one  for  y*  purchase  of  w***  saide 
&rme  I   paid  the  iust  and  full  sume  of  eight  hundred 
and  forty  pounds  as  is  acknowledged  in  the  said  Inden- 
ture  besides   other   necessary  charges   it  yielding   the 
yearely  rent  of  forty  and  seven  pounds      I  doe  give  and 
bequeath  the  said  farme  called  Silliards  w*^  all  y*  said 
lands  and  appurtenances  thereto  belonging  to  y*  Maiour 
Aldermen  and  Burgesses  of  the  Towne  of  Beverlay  in 
Ywkshire  wherein  I  was  borne  and  to  their  successors 
for  ever   nevertheless  in  and   w***  this  trust   and  con- 
fidence in  them  reposed  y*  they  their  successors    and 
assignes  shall  employ  y*  yearely  rent  of  the  said  farme 
^ith  y*  lands  and  appurtenances  in  manner  and  forme 
following  and  not  otherwise  namely  y*  they  shall  well 
^*^cl  truly  pay  or  cause  to  be  paid  yearely  and  every 
y^are   for  ever  unto  y*  preacher  (as  he  is  commonly 
c^led)  or  lecturer  of  y*  said  Towne  of  Beverlay  and  his 
niccessors  y*  sum  of  ten  pounds  of  good  and  lawful 
^^^nej  oi  England  and  to  y*  schoolemaster  of  y*  said 
Towne  and  to  his  successors  in  like  manner  y*  sum  of 
ten  pounds  of  good  and  lawful  money  of  England  and  to 
™y  sister  Prudence  Metcalfe  now  dwelling  in  the  said 
Towne  of  Beverlay  during  her  naturall  life  y*  sum  of 
twenty  poundes  of  good  and  lawfull  money  of  England 
y^rely  and  every  yeare    And  after  y*  decease  of  my  said 
"*ter  Prudence  Metcalfe  y*  they  shall  well  &  truly  pay 
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1855.       or  cause  to  be  paid  the  said  twenty  pounds  yearely  an< 
every  yeare  for  ever  unto  three  poore  scholars  of 
Schoole  of  Beverlay  (coroonly  called  y*  Free  Schoole 
naturally  borne  in  y*  said  Towne  for  their  better 
tenance  at  the  University  of  Cambridge  viz^  to  every  oq< 
of  the  three   poore  scholars  the  sume  of  six  poua 
thirteen  shillings  &  fourepence  y*  said  three  poore  sch 
lars  to  be  appointed  and  approved  from  tyme  to  tynie 
y*  said  Maiour  Aldermen  &  Burgesses  and  their  su 
cessors  and  y*  lecturer  &  y*  schoolmaster  of  y* 
towne  &  their  successors    And  y*  said  maintenance 
be  continued  to  every  of  y*  said  poore  scholars  until! 
tyme  that  they  have  taken  y*  degree  of  Master  of  Art^  if 
they  so  long  continue  students  in  y*  University  A.:nd 
upon  condition  that  they  take  y*  said  d^ee  at  y*  Ask 
tyme  within  eight  yeares  after  their  admission  into      7* 
Universitie     But  if  there  be  not  allwaies  three  poor^ 
scholars  at  the  University  of  Camb  or  ready  to  goe      ^ 
the  University  who  shall  stande  in  need  of  that  maia^^ 
nance  &  be  poore  men's  sons  who  are  not  able  oth^^ 
wise  to  maintaine  their  children  there  (for  my  will      ^ 
that  no  son  of  any  of  the  Aldermen  or  of  any  other  w^ 
are  of  sufficient  ability  to  maintaine  their  children  at  cft^ 
University  shal  be  capable  of  that  maintenance)  theim    1 
ordaine  that  in  y*  interim  till  there  shal  be  such  poO^ 
scholar  or  scholars  poore  men's  sons  what  can  be  spaC^ 
of  the  said  twenty  poundes  (no  poore  scholare  havi^ 
above   six   poundes   thirteen    shillings   &  foure  peK3t^ 
yearely)  shal  be  distributed  amongst  y*  poorest  peop^ 
of  y*  said  towne  together  with  y*  money  w^^  in  this  ^^1 
will   I  shall  hereafter  mention    Moreover  my  will  •^ 
desire  is  that  so  long  as  y*  taxes  or  rates  to  y*  comm^''^ 
wealth  for  y*  maintenance  of  souldiers   shall  contioi*^ 
what  y*  said  Maiour  Aldermen  and  Burgesses  canO^ 
spare  out  of  y*  overplus  of  rent  viz^  seven  poundes  (f^ 
y  farme  is  now  as  was  formerly  signified  lett  for  fort/ 

seveo 
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seven  pounds  per  annum  and  so  hath  been  lett  heretofore)  1855. 

shal  be  deducted  equally  out  of  y*lwenty  poundes  per  ^^^v-^^ 

annum  w**  they  are  to  pay  to  their  lecturer  and  schoole-  attornbt- 

master  That  my  sister  may  have  twenty  pounds  yearely  Gbnbral 

&  every  yeare  wholy  and  intirely  paid  unto  her"  Thb 

COBPORATIOH 


OP 


**  I  give  and  bequeath  unto  y*  Towne  of  Burwell  in  Bevbrlet. 
y*  County  of  Cambridge  whereof  I  was  Vicar  y*  sume  of 
thirty  &  two  poundes  &  ten  shillings  therewith  to  pur- 
chase so  much  land  as  will  yield  yearly  &  every  yeare 
for  ever  y*  sum  of  thirty  shillings  Neverthelesse  in  & 
with  this  trust  &  confidence  in  them  reposed  that  they  & 
tbeir  successors  shall  by  their  assigne  or  assignes  dbtri- 
bate  y*  said  yearly  rent  of  thirty  shillings  yearely  every 
yeare  for  ever  amongst  y*  poorest  people  of  y*  said  Towne 
upon  the  twentieth  day  of  December  or  upon  the  day 
before  or  after  as  shal  be  thought  convenient  And  my 
will  is  that  y*  said  purchase  be  made  w^in  one  yeare  at 
y*  furthest  after  y*  said  money  shall  be  payd  unto  them 
by  my  executor** 

**  I  give  and  bequeath  to  y*  Maiour  Aldermen  &  Bur- 
gesses of  y*  Towne  of  Beverlay  aforesaid  in  Yorkshire  & 
^o   their  successors  y*  sume  of  foure  hundred  &  fifly 
poundes  for  y*  purchasing  of  so  much  free  land  as  will 
yield  yearely  &  every  yeare  the  rent  of  twenty  &  two 
poundes  &  tenn  shillings  Neverthelesse  in  and  with  this 
^I'Ust  and  confidence  reposed  in  them  y*  they  &  their 
^^ccessors  by  their  assigne  or  assignes  shall  distribute 
twenty  poundes  of  the  saide  rent  yearely  &  every  yeare 
^r  ever  amongst  y*  poorest  of  y*  people  of  their  Towne 
^pon  y*  twentyeth  day  of  December  or  y*  day  before  or 
^fter  as  shal  be  thought  most  convenient  by  y*  Maiour  & 
liCCturer  of  y*  towne  for  y*  tyme  being  And  my  will  is 
f  80  long  as  y*  taxes  and  rates  due  to  y*  Commonwealth 
for  maintenance  of  souldiers  shall  continue  y*  unless  they 

can 
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1 855.  can  spare  anything  out  of  t*  fifty  shillings  overplus  y*  8aid< 

^'^y^^  rates  be  defrayed  out  of  y*  said  twenty  pounds  yearel; 

Attobvct-  My  will  also  is  y*  this  purchase  shal  be  made  with! 

Gkxeeal  ^^g  yeare  &  an  halfe  after  y*  said  money  is  paid  to 

Tbb  said  Maiour  Aldermen  &  Burgesses  by  my  executor 

^^'^^   '®  the  furthest  w*^  I  hope  my  executor  will  see  to** 
Bbtbklbt. 

The  codicil  was  as  follows : — 


''  Whereas  in  y*  fifth  page  of  this  my  last  will  & 
tament  there  is  mention  made  of  a  gift  and  bequest  ^^f 
foure  hundred  &  fifty  pounds  to  y*  Maiour  Aldermen  ^ 
Burgesses  of  y*  Towne  of  Beterlay  in  Yorkshire  &  th^^^ 
successors  for  y*  purchasing  of  twenty  two  pounds  t^^ 
shillings  in  free  land  to  be  distributed  yearly  and  evi 
yeare  unto  y*  poorest  people  of  that  Towne  for  ever,- 
since  y*  roakeing  of  this  my  last  will  &  testament, 
purchase  is  made  by  me  in  Over  &  because  a 
part  of  y^  land  is  copyhold  so  y*  I  could  not  w%ut 
purchasing  of  a  court  dispose  of  it  according  to 
desire  and  intent  to  y*  use  of  my  last  will  and 
ment  I  also  purchased  a  court  to  inable  me  y^  my  heS 
might  have  nothing  to  doe  therein  And  y^  business  beim 
now  dispatched  my  will  is  y^  that  gift  &  legacy  be  disposer 
of  according  to  y*  true  intent  and  meaning  specified  i 
y^  saide  fifth  page  there  being  no  difference  in  anythim. 
but  only  y^  now  a  great  part  of  y*  lands  will  be  co 
hold." 


The  mayor,  aldermen  and  burgesses  of  Beverley  h 
been  possessed  of  the  estates  derived  under  the  devi 
since   the  death  of  the  testator.     The  estate  at 
Morden^  which  had  been  improved  by  an  inclosure 
open  lands,  was  let  to  a  yearly  tenant  at  the  annual  rei^^ 
of  130/.     The  estate  at  Over  was  let  to  a  yearly  tenant  ^ 
the  annual  rent  of  40/.     The  sum  of  10/.  a-year  was 
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gularly  paid  to  the  lecturer  of  Beverley ^  for  which  he        1855. 
preached  a  sermon  every  Sunday^  in  the  afternoon,  in  the       ^*^J^^^^ 
church  of  St.  Mary.     The  sum  of  10/.  a-year  was  paid     Attornbt- 
to  the  master  of  the  grammar  school  of  Beverley^  and      General 
yearly  exhibitions  of  6Z.  ISs.  Ad.  each  were  given  to  three         The 
scholars  at  the  university  of  Cambridge  when  there  were  ^^ 

applications  for  them  from  persons  of  the  description  Beverley. 
mentioned  in  the  will,  and  they  were  continued  to  the 
scholars  for  the  time  specified  in  the  will.  The  residue 
of  the  20/.  provided  for  exhibitions,  when  there  were  ex- 
hibitions vacant,  and  the  sum  of  20Z.  out  of  the  rents  of 
the  estate  at  Ov^,  were  distributed,  with  other  charitable 
funds  under  the  management  of  the  Corporation,  at 
Christmas^  among  poor  persons  inhabitants  of  the  town. 

The  Information  prayed  that  it  might  be  declared  that 

according  to  the  true  construction  of  the  said  will  and 

codicil  of  the  testator  the  surplus  of  the  rents,  after  satis- 

ijring  the  said  pecuniary  payments,  expressly  specified  in 

the  will  as  aforesaid,  ought  to  be  applied  to  charitable 

purposes,  and  that  the  mayor,  aldermen  and  burgesses 

ought  to  account  for  such  surplus,  and  that  the  mayor, 

A^ldermen  and  burgesses  might  account  for  and  pay  such 

^i:trplus  from  the  time  of  filing  the  information,  and  that  a 

Scheme  might  be  settled  for  the  administration  of  the 

^^liarity. 

By   the  decree  under  appeal  it  was   declared,   that 
^Hc  Defendants,  the  Corporation,  were  beneficially  en- 
titled to  so  much  of  the  increased  rents  of  the  charity 
^^tates  in    the   pleadings   mentioned   as    amounted    to 
^even  forty-seventh  parts  of  the  estate  at  Gilden  Mor- 
*fei»,  and  five  forty-fifth   parts   of  the  estate  at   Over^ 
*>ut  subject  thereout   to   defray    all  necessary  ordinary 
expenses   of  taxes,  repairs  and   costs   of  management 
of  the  charity  property;  and  it  was  declared  that  the 

charity 
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1855.       charity  was  entitled  to  the  residue  of  such  increased  rents* 

^*^^>^^      An  account  was  directed  to  be  taken,  and  a  scheme  to  be 
The 
Attokmby*    settled* 

GSMBRAL 

Tbb  The  Solicitor' General,  Mr.  Roupell  and  Mr.  T.  H. 

CoEFORATioK   ji^^n^  fo^  ^^e  AUomey-General. 

BEVEmusv. 

Mr.  Lloyd  and  Mr.  Cankrienf  for  the  Appellants. 

The  following  authorities  were  referred  to : — The  At^ 
tomey-Oeneral  v.  The  Drapers*  Company  (a) ;  The  At- 
tomey- General  v.  7%e  Skinners'  Company  (b);  The 
Attorney- General  v.  The  Coopers'  Company  {c);  Jat^ 
V.  Burnett  (rf) ;  The  Attorney*  General  v.  The  Mayor  of 
Bristol  {e)\  The  Attorney-General  v.  The  Corporation 
of  South  Molton (f);  Stubbs  v.  Sargon  (y) ;  JDatoson  v. 
Clark  {h) ;  Pratt  v.  Sladden  (t) ;  Walton  v.  Walton  (*) ; 
The  Attorney- General  v.  Gascoigne{r);  and  7%e  il^- 
torney- General  v.  2%e  Master,  ^c.  of  Catherine  Sail, 
Cambridge  (m). 


1855. 

Jan.  17. 


3^  Lord  Justice  Knight  Bruce. 

The  decree  in  this  cause,  as  drawn  up,  does  not  seem 
to  me  to  express  with  exact  accuracy  the  construction 
put  by  the  Master  of  the  Rolls  on  Dr.  Metcalfe*s  testa- 
mentary dispositions  as  to  the  estates  in  question,  but,  I 
think,  shows  with  sufficient  plainness  for  practical  pur- 
poses what  that  construction  was,  and  provides  intelligibly 

for 


(o)  2  Beav,  508. 
(6)  2  Rusi.  435. 
(c)  3  Beav.  29. 
(rf)  12C/.4-  Fin.  828. 
(e)  2J.!^IV.  294. 
(/)  14   Beav.  357  ;     and 
appeal,  5  H^qfL.  Ca$.  1. 


on 


(g)  2  Keen,  267;  3  Myl.  ^ 
Cr.  507. 

(A)  15  Fes.  409;  18  Fes.  247. 

(i)  14  Ve$.  193. 

{k)  14  Ves.  318. 

(/)  2  Jkry.  4-  K.  647. 

(//i)  Jac.  361 . 
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for  giving  effect  to  it.    This  remark  is  one  as  to  form        1855. 
merely.  ^T!^*^' 

'  The 

With  regard  to  the  substance  of  the  case,  considering      Geiii»al* 
the  language  of  the  testator  independently  of  the  autho-         J'* 
rities,  considering  it  also  in  connection  with  the  author!-  Cobpoeatiox 
ties,  and  considering  the  manner  in  which  (as  I  understand)     «    ^'^^ 
during  a  great  number  of  years  that  language  has  been 
practically  interpreted,  I  have,  after  much  attention  to 
the  matter,  found  myself  unable  to  free  my  mind  from 
doubt  whether   his   Honor  has  taken    the    view  that 
ought  to  be  taken  of  the   testator's    meaning.     But  I 
doubt  only.    Seldom    indeed,    or  never,  have  I   met 
with  a  case  to  my  apprehension  of  more  difficulty ;  and^ 
bad  the  cause  come  before  me  originally,  it  is  very  pos- 
sible that,  from  mere  inability  to  arrive  at  a  satisfactory 
conclusion,  and  from  the  opinion  that  in  such  circum- 
stances it  would  not  be  right  to  disturb  an  existing  state 
of  things,  I  should  have  dismissed  the  information. 

The  suit  is  however  before  us  under  other  eondiUons; 

iot  though,  in  a  sense,  we  are  rehearing  it,  yet,  in  a  sense 

and  according  to  ordinary  acceptation,  this  is  an  appeal, 

^d  the  pleadings  and  evidence  here  being  merely  those 

wfaich  were  before  the  Master  of  the  Rolls,  we  must  so 

^'®^  the  matter.     But  it  is,  I  apprehend,  generally  under- 

'^dto  be  the  duty  of  an  appellate  judge  to  leave  undis- 

^t^ed  a  decision  where  he  is  not  thoroughly  persuaded 

^^^  there  has  been  error.     It  is,  I  believe,  in  appeals  as 

^^^ch  a  rule  or  maxim  of  the  English  Court  of  Chancery, 

^'t  was  of  the  civil  law,  that  to  doubt,  to  entertain  grave 

^^    solid  doubt,  is  to  affirm;  because  to  reverse  is  to 

"i^^urb  an  existing  state  of  things.    Certainly,  it  has  not 

"**^  uncommon  for  judges  when  reversing  to  avow  that 

"^3^  have  hesitated,  and  to  express  distrust ;  nor,  con- 

'^^ring  that  sometimes,  or  perhaps  often,  the  judge  ap- 

P^^l^  from  is  a  man  lUH  less  likely  to  be  accurate  than 

the 
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the  judge  appealed  to,  and  how  often  reversals  and 
affirmances  are  alike  reversed^  does  it  appear  to  me  that 
this  can  justly  be  blamed.  But  still,  in  whatever  form, 
and  with  whatsoever  sincerity  terms  of  deference  and 
diffidence  may  be  used,  a  reversal  can  scarcely  proceed 
CoEPORATioN  fj.Qm  ^  judge  fit  for  his  office  without  a  conviction,  in  his 
Bbveklby.     own  mind,  that  he  is  right. 

I  must,  therefore,  be  for  affirmance,  wholly  or  sub- 
stantially, in  the  present  instance.  It  was,  unless  I 
mistake,  stated  at  the  bar  that  this  appeal  originated, 
mainly  or  solely,  in  a  recent  judgment  of  the  House  of 
Lords  pronounced  between  the  Attorney-General  and  the 
Corporation  of  South  Molton.  The  two  cases,  however, 
seem  to  me  materially  different,  and  the  decree  before  us 
can  well,  I  think,  stand  consistently  with  that  authority, 
an  authority  from  which,  even  if  we  were  not,  as  we  are, 
bound  by  it,  I  should  not  be  prepared  to  dissent. 

The  Lord  Justice  Turner. 

This  is  an  appeal  from  a  decree  of  the  Master  of  the 
Rolls,  and  the  question  arising  upon  it  is,  what  are  the 
rights  of  the  parties  in  the  surplus  income  of  an  estate 
made  subject  to  some  charitable  trusts  ? 

Robert  Metcalfe,  the  testator,  by  his  will,  dated  the 
9th  of  October  165^,  devised  as  follows.  [His  Lordship 
read  the  material  parts  of  the  will,  as  set  out  above.] 
The  testator  has  then  given  various  legacies.  By  a 
codicil  to  his  will — [His  Lordship  read  the  codicil.] 

The  Master  of  the  Rolls  has  been  of  opinion,  and  by 
his  decree  has  declared— [His  Lordship  read  the  decree.] 

The  Corporation  have  appealed  from  this  decree,  con- 
tending that  they  are  entitled  to  the  whole  surplus  in* 

come 
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come  of  the  Gilden  Morden  estate,  after  deducting  the        1855. 

40/.  per  annum  given  to  the  preacher,  schoolmaster  and 

poor  scholars ;  and  to  the  whole  surplus  income  of  the 

Over  estate,  after  deducting  the  20L  per  annum  given  to 

the  poor ;  and  the  corporation  having  thus  opened  up  the 

decree,  it  has  been  contended  before  us,  on  the  part  of  Corpobatiom 

the  Attorney-General,  that  the  charities  interested  in  the    Bevbrlet. 

respective  estates  are  respectively  entitled  to  the  surplus 

incomes  of  those  estates. 

It  will  be  convenient  first  to  consider  the  case  made 

on  the  part  of  the  Attorney-General.     It  is  now  well 

settled,  that  if  the  whole  amount  of  the  rents  and  profits 

of  an  estate  as  they  stand  at  the  time  be  given  to  a 

c:harity,  the  charity  is  entitled  to  the  benefit  of  any  in- 

cirease  in  those  rents  and  profits,  the  disposition  of  the 

^^¥bole  rents  and  profits  being  considered  to  amount  to  a 

disposition  of  the  estate,  and  (although  I  am  aware  of  no 

c:ase  to  that  effect)  I  presume  that  the  same  rule  would 

l>e  applied  if  a  portion  of  the  rents  and  profits,  not  given 

X.0  a  charity,  be  wholly  dedicated  to  the  exoneration  of 

^he  portion  of  rents,  which  is  so  given,  from  burdens 

^^hich  would  otherwise  fall  upon  it;  but,  if  the  whole 

xents  and  profits  be  not  given  to  or  for  the  benefit  of  the 

charity,  the  principle  on  which  the  rule  is  founded  ceases 

to  have  any  application ;  and  I  can  find  no  case  in  which 

in  such  a  state  of  circumstances  the  rule  has  been  held  to 

apply. 

Now  in  the  case  before  us  the  whole  rents  and  profits 
are  clearly  not  given  to  the  charity,  and  the  portion  of  the 
rents  and  profits  not  so  given  is  not  wholly  dedicated  to 
the  exoneration  of  the  portion  which  is  so  given ;  for,  as 
to  the  Gilden  Morden  estate,  the  will  shows  that  the  tes- 
tator must  have  contemplated  that,  at  some  future  time, 
the  portion  of  the  rents  not  given  to  the  charity  would 

exceed 
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1855.  exceed  the  taxes  upon  the  estate;  and  as  to  the  Over 
estate  he  is  wholly  silent  as  to  the  surplus  of  the  rents 
beyond  what  is  given  to  charity.  There  is  in  the  present 
case  also  this  circumstance  to  be  considered, — that  if  the 
increase  of  the  rents  had  taken  place  in  the  lifetime  of  the 
testator's  sister,  it  would  be  scarcely  possible  to  say,  that 
he  could  have  intended  the  charities  to  take  the  benefit 
of  the  increase ;  and  it  is  further  to  be  observed  that 
where  the  testator  intended  the  whole  income  to  go  to 
charity,  he  has  so  expressed  it,  as  in  the  case  of  the  dis- 
position in  favour  of  the  poor  of  BarwelL  I  think,  there- 
fore, that  the  claim  to  the  whole  increased  income  put 
forward  on  the  part  of  the  Attorney-General  on  behalf  of 
the  charities  cannot  be  maintained. 


As  to  the  case  of  resulting  trust,  which  has  been  sug- 
gested, this  record  is  not  I  think  properly  framed  to  raise 
that  question,  and  I  therefore  give  no  opinion  upon  it; 
but  I  desire  it  to  be  understood  that  in  being  silent  upon 
thia  point  I  am  not  to  be  considered  as  acquiescing  in  the 
opinion  that  such  a  case  could  ever  have  been  maintainedi 
and  much  less  in  the  opinion  that  it  could  now  be  suc- 
cessfully brought  forward. 

The  claim  of  the  Attorney-General,  on  behalf  of  the 
charities,  to  the  whole  income  being  disposed  of,-^the  re- 
maining question  upon  this  record  is,  whether  the  in- 
creased income  belongs  wholly  to  the  Corporation  or  is 
to  be  apportioned  between  the  Corporation  and  the 
charities,  according  to  the  declaration  contained  in  die 
decree.  This  question  seems  to  me  to  depend  upon  a 
short  point, — whether,  upon  the  true  construction  of  this 
will,  the  Corporation  was  intended  to  take  apportioned 
parts  of  certain  rents  or  the  residue  or  surplus  of  the 
rentS;  whatever  those  rents  might  be.   In  the  former  case 

7%€ 
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The  Attomey-Oeneral  v.  ITie  Drapers*  Company  (a),        1855. 
would  apply :  in  the  latter  the  case  would  be  governed 
by  South  MoUon  Corporation  v.  The  Attomey^Qene- 
ral(b\  as  decided  in  the  House  of  Lords*    We  roust 
consider,  therefore,  what  is  the  true  construction  of  this 
will,  and,  upon  examining  it,  I  am  satisfied  that  the  in-  ^oRfoKAnon 
tention  was,  that  the  Corporation  should  take  only  ap-    Bsvbelbt. 
portioned  parts  of  the  yearly  rents,  paying  out  of  the 
apportioned  parts  the  burdens  upon  the  estates  respeo- 
tively.    As  to  the  Crilden  Morden  estate  the  disposition 
commences  by  stating  the  then  yearly  rent  to  be  47/. 
The  testator  then  proceeds  to  devise  the  estate  to  the 
Corporation,  but  in  trust  that  they  shall  employ  the 
yearly  rent  which,  looking  at  the  context,  must  I  think 
be   understood  to  mean  the  then  yearly  rent,  the  47/., 
which  he  had  before  mentioned,  in  manner  following,  and 
no  otherwise.    He  then  proceeds  to  declare  the  trusts  for 
the  charities,  but  the  express  declaration  of  trust  does 
not  extend  beyond  40/.  a  year,  and  if  the  will  had  stopped 
9kt  this  point  there  would  have  been  ground  to  contend 
lliat  the  case  ought  to  be  governed  by  The  Attorney- 
Ceneral  v.  7%€  Mayor  of  Bristol  (c),  but  the  testator 
ttdds,  "  Moreover  my  will  and  desire  is  that  so  long  as 
^he  taxes  of  rates  to  the  Commonwealth  for  the  main- 
tenance of  soldiers  shall  continue,  what  the  said  mayor, 
^dermen  and  burgesses  cannot  spare  out  of  the  overplus 
of  rent,  viz.  7/.  (for  the  farm  is  now,  as  was  formerly  sig- 
nified, let  for  47/.  per  annum,  and  so  has  been  let  hereto- 
fore), shall  be  deducted  equally  out  of  the  20L  per  annum 
'irhich  they  are  to  pay  to  their  lecturer  and  schoolmaster, 
that  my  sister  may  have  201.  yearly  and  every  year  wholly 
mni  entirely  paid  unto  her,"  and  this  clause  shows  what 
the  Corporation  were  to  take.    They  were  to  take  the 
overplus  of  the  rent,  for  they  were  to  pay  the  taxes  out  of 
it;  but  then  the  clause  defines  the  amount  of  the  overplus 

which 

(a)  2  Beav.  508.    (()  5  H.  of  L.  Cai.  1.    (c)  2  Jac.  &  W,  294. 
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1855.        which  they  were  to  take,  viz.  7/.     If  the  intention  had 

^^^P'^^^       been  that  the  Corporation  should  take  the  overplus  of  the 

Attornet-    rent,  whatever  that  overplus  might  be,  there  would  have 

Gbmeral      Y)een  no  occasion  for  the  introduction  of  the  71.  under 

The         the  videlicet.     This  clause,  coupled  with  the  mention  in 

Qjf  the  previous  part  of  the  will  of  the  precise  amount  of  the 

Bbvbrlbt.    rent,  seems  to  me  plainly  to  show  what  was  the  intention 

of  the  testator  as  to  the  Gilden  Morden  estate,  and  1 

think  the  language  of  the  will  affords  no  less  plain  an 

indication  of  the  same  intention  as  to  the  Over  estate. 

In  the  argument  on  the  part  of  the  appellant  some  re- 
liance was  placed  upon  the  Bristol  case,  which  I  have 
already  mentioned,  but  in  that  case  the  surplus  referred 
to  was  not  of  a  certain  definite  amount,  a  circumstance 
which  entirely  distinguishes  it  from  the  present  case. 

The  Appellants'  main  reliance,  however,  was  upon  the 
South  Molton  case  as  decided  by  the  House  of  Lords, 
which  was  said  to  affect  the  authority  of  the  Drapers* 
Company's  case.  This  appeal  indeed  was  directly  at- 
tributed to  the  South  Molton  case,  bift  no  two  cases  can 
be  more  distinguishable  than  the  present  case  and  the 
South  Molton  case,  for  the  disposition  in  the  South 
Molton  case  was  plainly  of  the  residue  of  the  rents, 
whatever  that  residue  might  be.  There  is  nothing  which 
I  can  find  in  the  South  Molton  case  to  impeach  the  au- 
thority of  the  Drapers'  Company* s  case,  a  case  which 
certainly  does  not  stand  by  itself. 

The  Appellants  also  relied  upon  the  length  of  time, 
but  if  the  Court  clearly  sees  what  the  intention  of  the 
testator  was,  and  that  there  has  been  a  breach  of  trust  in 
the  nonobservance  of  that  intention,  1  apprehend  that 
no  argument  founded  on  the  length  of  time  can  prevail. 
Upon  the  whole  my  opinion  in  this  case  agrees  with  that 
of  the  Master  of  the  Rolls,  and  the  appeal  therefore  must 

be 
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be  dismissedy  but  as  the  question  was  certainly  open  to        1855. 

Tery  serious  doubts,  I  think  it  must  be  dismissed  without       ^^"^ 

The 
costs.  Attorney- 


General 

V. 


BEyERLEY. 


By  the  decree  made  on  the  appeal  the  declaration  con-  ^     '^"* 

1  1      rfc   11  /.  Corporation 

tained  in  the  decree  at  the  Rolls  was  varied  as  follows :  of 

—Declare  that  according  to  the  true  construction  of  the 
riil  forty  undivided  forty-seventh  parts  of  the  rents  and 
profits  of  the  estate  in  Gilden  Morden  were  applicable 
and  ought  to  be  applied  to  and  for  the  charitable  intents 
and  purposes  in  the  said  will  declared  concerning  the 
same,  without  any  deduction  therefrom  for  or  in  respect 
of  the  necessary  ordinary  expenses  of  taxes  and  repairs 
or  the  costs  of  management  of  the  said  estate,  and  that 
the  remaining  seven  undivided  forty-seventh  parts  of  the 
said  rents  and  profits  were  applicable  and  ought  to  be 
applied  in  the  first  place  in  payment  of  all  necessary  ordi- 
^^  expenses  of  taxes,  repairs  and  costs  of  management  of 
the  whole  estate,  and  subject  thereto  belonged  to  the 
said  Defendants  the  mayor,  aldermen  and  burgesses  of 
Ae  town  of  Beverley  for  their  own  use  and  benefit ;  and 
thai  forty  undivided  lorty-fifth  parts  of  the  rents  and  pro- 
fits of  the  estate  at  Over  were  applicable  and  ought  to  be 
applied  to  and  for  the  charitable  intents  and  purposes  by 
the  said  will  declared  concerning  the  same,  without  any 
deduction  therefrom  for  or  in  respect  of  the  necessary 
ordinary  expenses  of  taxes  and  repairs  or  the  costs  of 
oianagement  of  the  said  last-mentioned  estate,  and  that 
^^  remaining  five  undivided  forty-fifth  parts  of  the  said 
^'•^entioned  rents  and  profits   were  applicable  and 
^P^t  to  be  applied  in  the  first  place  in  payment  of  all 
'^^cessary  ordinary  expenses  of  taxes,  repairs  and  costs 
'Management  of  the  whole  of  the  said  last-mentioned 
**^e,  and  subject  thereto  belonged  to  the  said  Defend- 
^^  the  mayor,  aldermen  and  burgesses  of  the  town  of 
"^^eriey  for  their  own  use  and  benefit. 
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Dee.  2,  7,  8, 
11,  12. 

1855. 
Jan.  18. 

Before  The 
Lords  Jue- 

TICES. 


The  nature  of  the  arguments  adduced  on  the  appeal 
appear  sufficiently  from  the  judgment. 

Mr. 

(a)  Page  48. 


JORTIN  V.  The  SOUTH-EASTERN  RAILWAY 

COMPANY. 

npHIS  was  the  appeal  of  the  Defendants  the  South-- 
-*•  JEastem  Railway  Company  from  a  decision  of  Vice- 
A  Harbour  Chancellor  Stuart^  reported  in  the  second  Volume  of 
Company  was   Messrs.  Smale  and  GiffariTs  Reports  (a),  where  the  facts 

empowered  by  _  „  ,  '^  r         v  /^ 

its  act  of  in-      are  nilly  stated. 

corporatiou  to 

raise  money 

on  roortgagei 

of  the  works 

and  tolls, 

which  were 

not  to  be 

effectual  until 

they  were 

entered  in  the  Company's  books  by  its  clerk,  and  a  memorial  of  the  entry  was  indorsed 

on  them :— - 

Held,  that  an  unindorsed  mortgage,  regular  in  other  respects,  was  efiectual. 

Such  proTisions  as  these  respecting  the  indorsement  depend  on  the  purpose  of  the 
Act  If  it  be  one  of  public  concern,  they  are  constnied  largely,  as  in  the  Annuity 
Acts,  Shipping  Acts  and  the  modern  statutory  provisions  for  registering  judgments; 
but  if  not,  the  effect  is  limited  by  the  purpose  of  the  Act. 

The  true  meaning  of  the  Exchequer  Loan  Commissioners  Acts  is,  that  the  Commit- 
sioners  haye  power  to  sell  property  comprised  in  their  securities  as  against  all  persons 
oyer  whom  tney  have  an  absolute  priority,  but  not  as  against  prior  incumbrancen^ 
except  so  far  as  these  may  have  conceded  their  priority.  Therefore,  where  prior  mort- 
gagees of  the  works  and  tolls  of  a  harbour  agreed  that,  on  the  Commissioners  making 
an  advance,  the  tolls  should  be  applied — first,  in  paying  interest  on  the  Commissionerr 
advances;  secondly,  in  paying  interest  on  the  prior  mortgages;  thirdly,  in  redaction 
of  the  principal  of  the  Commissioners*  advance  till  it  was  paid  off*,  and — the  tolls 
being  insufficient  to  keep  down  the  interest  on  the  Commissioners*  advances — they 
sold  the  subject  of  their  security  to  a  Railway  Company  with  notice  of  the  agreement: 
— Held,  that  the  purchasers  took  subject  to  the  charge  of  the  prior  mortgagees  in 
respect  of  the  interest  on  their  securities. 

The  aboye  agreement  was  made  in  1818.  In  1833,  before  the  sale  to  the  Railway 
Company,  one  of  the  prior  mortgagees  wrote  to  the  treasurer  of  the  Harbour  Company 
complaining  of  non-payment  of  interest.  The  treasurer  replied  that  no  interest  bad 
been  paid  since  1821,  as  the  income  of  the  Harbour  left  but  a  small  surplus  after  pay- 
ment of  expenses,  but  that  he  was  at  all  times  willing  to  give  information  to  the  mort- 
(ngee  or  to  any  other  gentleman  who  had  embarked  property  in  the  undertaking  :— - 
Held,  that  the  agreement  and  the  correspondence  took  the  case  out  of  the  Statute  of 
Limitations  both  as  to  principal  and  interest. 

The  above  mortgages  were  in  the  nature  of  a  Welch  mortgage,  ^ing  in  a  form  pre- 
scribed by  the  Harbour  Act,  whereby  the  works  and  tolls  were  demised  until  the  mort- 
Sages  were  paid  off— Held,  that,  whether  the  mortgagees  could  prooeed  at  law  or  not, 
^ey  were  entitled  to  sue  in  equity. 
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Mr.  Roundell  Pcdmerj  Mr.  Bailey  and  Mr.  Charles 
Hall,  were  for  the  Plaintiff. 

They  referred  to  Willis  v.  Sroum^a);  Hodsan  v. 
Sharp€{b);  Stansjield^.Hobson{c)\  Sandon v. Hooper  (d); 
Surrell  v.  Lord  EgremonUfi)  and  Tunstall  v.  Trappes(f). 

The  Solicitor- General,  Mr.  TFtyraw,  Mr.  Malins  and 
\£r.  Po2e,  for  the  Defendants. 

They  cited  and  commented  on  Beere  v.  Head(g); 
FV^^terv.  Smith  (^k);  Hodges  s.  The  Croydon  Canal  Com- 
P^^^y(i)\  J^oe  V.  Lightfoot  (k)  \  Whippy  v.  Hillary  {I); 
^ontkdge  v.  Bamsay  (m);  Cawhy  v.  Fumell(n)\  HoU 
^»*€J  V.  Claik[p)\  Du  Vigier  v.  Lee(p)  and  JVerc  y.HoI- 

iMr.  Bailey  in  reply  referred  to  Holmes  v.  Kerrison  (r) 

Judgment  reserved. 


1854. 


Tlie  Lord  Justice  Turner. 

This  is  an  appeal  from  a  decree  of  the  Vice-chancellor 
^^Mort. 


1855. 
Jan.  18. 


The  Plaintiff  in  the  suit  claims  to  be  entitled  to  several 

mortgages 


<a)  10  Sim.  127. 

ift)  10  Euti,  350. 

(c)  3  De  G.,  Mac,  ^  G.  620. 
^^)  6  Beov.  246. 

<e)  7  fifiiv.  205. 
O")  3  Si«  286. 

<  g)  3  Jo.  4-  Ltf/.  340. 

(A)  2  F.^C.  C.C.  193. 
(i)  3  Besv.  86. 

Vol.  VI. 


(ik)  8  if.  4  IT.  553. 

(/)  3  B.  4  /<</.  399. 

(m)  8  i4</.  4*  EIL  221. 
(it)  12  C.  B  291. 

(o)  1  r.  4-  C.  C.  C.  151. 

(p)  2  ifarf,  326. 

(9)  16  Jttr.  933. 

(r)  2  ruunf.  323. 

(s)  5  Hare,  55. 

D.M.O. 
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mortgages  made  by  the  Folhe$tone  Harbour  Company 
under  the  powers  of  their  Act  of  Parliament  (47th 
Geo,  3,  c  ii.)  to  various  persons,  by  whom  the  same  were 
afterwards  transferred  to  John  Jortin,  the  Plaintiff's  tes- 
tator. The  property  comprised  in  these  mortgages  was 
subsequently  mortgaged  by  the  Company  to  the  Exche- 
quer Loan  Commissioners,  by  whom  it  was  sold  to  the 
South  Eastern  Railway  Company^  and  the  bill  is  filed 
for  the  purpose  of  enforcing  against  that  Company  the 
mortgages  in  which  the  Plaintiff  is  interested. 


The  Defendants,  the  Railway  Company,  resist  the 
claim  of  the  Plaintiff  upon  the  following  grounds:  — 
1st.  That  the  mortgages  in  which  the  Plaintiff  claims  to 
be  interested  are  wholly  invalid  and  ineffectual.  Snd. 
That  the  Exchequer  Loan  Commissioners  had  power  to 
sell  and  have  sold,  the  property  to  them,  discharged  of  the 
prior  mortgages.  3rd.  That  the  rights  of  the  Plaintiff, 
if  any,  are  barred  by  the  Statute  of  Limitations,  or  at  all 
events,  that  the  Plaintiffs  claim  for  interest  is  to  a  great 
extent  barred  by  that  statute ;  and,  4thly,  That  the  Plain- 
tiffs remedy,  if  any,  is  at  law. 

These  grounds  of  objection  to  the  PIaintiff*s  claim  were 
urged  before  the  Vice- Chancellor,  and  he  was  of  opinion 
that  they  could  not  be  maintained,  and  accordingly  made 
a  decree  in  substance,  enforcing  against  the  Defendants 
the  rights  claimed  by  the  Plaintiff.  The  appeal  before 
us  is  from  that  decree. 


The  Folkestone  Harbour  Company  was  incorporated 
by  an  Act  47  Geo.  3,  c.  ii,  by  which  power  was  given 
to  the  Company  to  construct  a  pier,  harbour,  wharfs, 
warehouses  and  other  buildings,  and  to  levy  certain 
rates,  tolls  and  duties ;  and  the  Company  was  empowered 
to  borrow  any  sum,  not  exceeding  8,000(^  upon  mort- 

gage. 
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gage.     The  provisions  of  the  Act  as  to  the  money  to  be 
tx>rrowed  upon  mortgage,  are   as  follows : — By  section 
23,  it  is  enacted,  ''That  in  case  the  company  of  pro- 
prietors shall  deem  it  expedient  to  borrow  money  for  the 
purpose  of  enabling  them  to  carry  on  the  works  afore- 
said, it  shall  and  may  be  lawful  to  and  for  them,  and 
they  are  hereby  authorized  and  empowered,  from  time  to 
time,  to  borrow  and  take  up  at  interest,  on  the  credit  of 
the  rates  and  duties  of  the  said  harbour,  any  sum  or 
sums  of  money  which   they  shall   deem   necessary  for 
effectuating  the  purposes  of  this  Act,  not  exceeding  8,000Z., 
and  to  demise,  grant,  bargain  and  sell  the  property  of 
the  said  harbour  and  the  capital  stock  therein,  and  the 
tolls,  rents  and  duties  arising  or  to  arise  to  the  said 
rorapany  of  proprietors  by  virtue  of  this  Act  (the  costs 
mcl  charges  of  preparing  such  demise  or  demises  to  be 
p«Li<l  out  of  such  tolls,  rates  and  duties)  as  a  security  for 
sny  sum  or  sums  of  money  which  shall  be  so  borrowed 
w'ith  interest."     Then  it  provides  that  the  security  may 
^  in  ihe  form  or  to  the  effect  following : — "  By  virtue 
^»  an  Act  of  Parliament,  &c-  We,  the  Folkestone  Har- 
"^wr  Company,  in  consideration,  &c.  do  hereby  demise, 
P^nt,  bargain  and  sell  unto  A.  B.  his  executors,  admi- 

'^^^trators  and  assigns,  the  aforesaid  harbour  and  build- 

• 

^^%^  belonging  thereunto,  and  all  and  singular  the  rates, 

'^^to  and  duties  payable  by  virtue  of  the  said  Act,  and 

^1  our  right,  title  and  interest  of,  in  and  to  the  same,  to 

^  holden  by  the  said  A.  B.,  his  executors,  administra- 

^^  and  assigns,  from  the  day  of  ,  until  the 

**'d  8UID,  with  the  legal  interest  thereon,  shall  be  fully 

^'d  and  satisfied,  which  demise,  in  form  aforesaid,  shall 

*^  as  valid  and  effectual  for  securing  the  repayment  of  the 

^^^y  therein  mentioned  as  any   mortgage  or  demise 

"^^n  in   any  other  manner,  and   shall  be  construed 

*^itably  by  all  Courts  according  to  the  intent  thereof." 

^^  the  S4th  section  gives  the  form  for  the  transfer  of 

T  8  mortgages, 
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mortgages,  and  the  25th  section  enacts,  ^  That  such 
demises  and  transfers  shall  be  entered  or  a  memorial 
thereof  made  in  the  book  or  books  of  the  Company,  by 
the  clerk  or  clerks  to  the  said  Company,  and  that  he  or 
they  shall  also  indorse  on  such  demises  and  transfers 
a  memorandum  of  such  entry  or  memorial,  and  until 
such  entry  or  memorial  shall  be  made  of  such  demises 
and  transfers,  and  such  indorsements  made  thereon,  the 
same  shdU  not  be  valid  or  effectual,"  making,  therefore, 
the  validity  of  the  mortgage  to  depend  as  well  upon  the 
entry  or  memorial  as  upon  the  indorsement.  Then  the 
26th  section  provides  that  the  interest  of  the  mongage 
money  shall  be  provided  for  and  paid  to  the  persons 
entitled  to  receive  it,  prior  to  making  any  dividends  to 
the  proprietors.  The  27th  section  of  the  Act  enacts 
that  bix  calendar  months'  notice  shall  be  given  by  the 
Company  to  pay  off*  or  by  the  mortgagees  to  call  in  their 
mortgages. 


The  mortgages  upon  which  the  Plaintiff^'s  claim  is 
founded  were  created  under  this  Act  They  were  en- 
tered in  the  Company*s  books,  and  the  transfers  of  them 
were  also  so  entered,  but  with  one  exception  only,  neither 
the  mortgages  nor  the  transfers  were  indorsed  by  the 
clerk  of  the  Company,  and  it  is  upon  this  ground,  thai 
the  Defendants,  relying  upon  the  25ih  section  of  the  Act, 
contend  that  they  are  not  valid  or  effectual.  Provisions 
of  this  description  are  not  uncommonly  found  in  Acts  of 
Parliament,  and  the  effect  to  be  given  to  them  depends, 
as  I  apprehend,  very  much  upon  the  purpose  of  the  Act 
in  which  they  are  contained.  If  the  Act  be  one  of  general 
public  concern,  they  are  to  be  construed  largely  to  defeat 
the  mischief  which  the  Act  was  intended  to  prevent,  as 
in  the  case  of  the  Annuity  Acts,  the  Ship  Registry  Acta, 
and  the  modern  statutes  for  the  registration  and  re-regis- 
tration of  judgments;  but  if  the   Act  be  not  one  of 
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general  public  concern^  the  effect  to  be  given  to  such 
provisions  is  limited  by  the  purpose  for  which  they  were 
inserted.     Thus,  before  the  recent  statutes,  an  unregis- 
tered judgment  was  available  against  a  purchaser  with 
notice^  though  the  Act  was  express  that  no  judgment 
should  affect  lands  but  only  from  the  time  when  the 
judgment  should  be  registered;  and  so  a  bargain  and 
ttle,  not  inrolledy  prevailed  against  a  subsequent  bar- 
gainee with  notice,  notwithstanding  an  express  provision 
in  the  statute  that  the  lands  should  not  pass,  except  the 
tiargain  and  sale  was  inroUed.     Such  provisions  are  not 
to  be  construed  to  destroy  a  pre-existing  right,  except 
so  far  as  the  policy  of  the  law  may  be  aimed  at  the  de- 
struction of  it. 


1855. 


Here,  there  was  an  undoubted  right  on  the  part  of  the 
"Mortgagees,  under  whom  the  Plaintiff*  claims,  to  have 
*^^  indorsement  put  upon  their  mortgages,  and  there  is 
^^  public  policy  requiring  us  to  hold  that  the  Act  was 
**^tcnded  to  destroy  that  right      Whatever  may   have 
^^n  the  object  with  which  this  provision  as  to  indorse- 
ment was  inserted  in  the  Act,  I  am  satisfied  that  it  was 
^^t  inserted  with  any  such  object  as  this.     To  hold  that 
^  was,  would  be  to  put  it  in  the  power  of  the  Company 
^  defeat  their  own  security  by  iheir  own  default.     1 
^^ink,  therefore,  that  this  ground  of  defence  wholly  fails, 
^f^at,  notwithstanding  the  absence  of  the  indorsements, 
^e  Company  were  bound  by  the  Plaintiff^s  securities, 
^t)d  that  the  Defendants,  who,  as  it  will  presently  appear, 
^^ke  under  the  Company  with  notice,  are  equally  bound 
^jr  them. 


The  second  ground  of  defence  is,  that  the  Exchequer 
^^«oan  Commissioners  had  power  to  sell  and  have  sold  to 
^lie  Defendants,  discharged  of  the  Plaintiff^s  mortgages. 
^his  question  involves  the  consideration  of  the  Exche- 
quer 
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quer  Loan  Commissioners'  Acts,  but  before  referring  to 
them,  it  is  necessary  to  state  the  circumstances  under 
which  the  question  arises.  The  mortgage  by  the  Com- 
pany to  the  Exchequer  Loan  Commissioners  was  for  the 
sum  of  10,000/.,  and  was  made  by  a  deed  dated  the  15th 
of  April  1818.  Before  the  execution  of  this  deed  there 
was  a  treaty  between  the  Exchequer  Loan  Commissioners 
and  the  prior  mortgagees,  now  represented  by  the  Plain- 
tiffy  which  resulted  in  an  agreement  between  tbera,  dated 
the  same  15th  April  1818.  This  agreement  was  as 
follows : — "  Whereas  the  Commissioners  for  the  issue  of 
certain  exchequer  bills,  under  the  Act  of  the  57  Qeo,  3f 
c.  84,  and  another  Act  of  the  same  session ,  amending 
the  Act,  have  consented  to  advance  and  lend  the  Folhe^ 
stone  Harbour  Company  the  sum  of  10,000/.  in  exche- 
quer bills,  to  be  applied  in  completing  the  said  harbour, 
and  to  be  secured  by  a  mortgage  of  the  rates,  duties  and 
receipts  now  payable  or  which  may  become  payable 
under  and  by  virtue  of  the  said  Acts,  now  these  presents 
witness,  that  we  whose  names  are  hereunto  subscribed, 
being  the  present  mortgagees  or  creditors  of  the  Com- 
pany, who  have  respectively  and  bona  fide  advanced 
money  by  way  of  loan  to  the  said  Folkestone  Harbour 
Company,  upon  the  several  securities  now  held  by  us 
and  each  of  us  respectively,  or  to  which  we  or  any  or 
either  of  us  may  be  entitled  in  consequence  of  any  ad- 
itances  so  made  or  agreed  to  be  made  by  us  or  any 
or  either  of  us  as  aforesaid,  do  hereby  severally  and 
respectively  consent  and  agree  that  any  mortgage  or  other 
security  which  shall  be  taken  by  the  said  Commissioners 
in  the  name  of  their  secretary  for  the  time  being,  or  other* 
wise,  of  the  rates,  duties  and  receipts  of  the  said  Harbour 
Company,  to  secure  the  repayment  of  the  said  loan  of 
10,000/.  and  interest,  in  the  manner  specified  in  such 
mortgage  or  mortgages,  shall  have  priority  over  the  re^ 
spective  securities  now  held  or  hereafter  to  be  held  by 
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us  or  by  any  or  either  of  us  in  manner  following,  that  is 

to  say,  that  the  said  Commissioners  shall,  in  the  first 

place,  be  annually  paid  out  of  the  said  rates,  duties  and 

receipts,  interest  at  the  rate  of  5/.  per  cent,  per  annum 

on  the  said  sum  of  10,000/.,  or  upon  such  part  thereof  as 

shall  from  time  to  time  remain  due  and  unpaid,  and  in  the 

BextpUce,  that  we  whose  names  are  hereunto  subscribed 

shalt  be  annually  paid  out  of  such  rates,   duties  and 

'^ceiptSy  such  interest  as  may  from  the  date  of  the  said 

Biortgage,  to  the  secretary  of  the  said  Commissioners, 

become  due  to  ua  respectively,  by  virtue  of  the  respective 

••dirities  now  held  by  us,  or  to  which  we  or  any  or 

^tlier  of  us  may  be  entitled  as  aforesaid,  and  after  such 

'^^^pective  payments  of  interest  as  aforesaid,  the  surplus 

^^  the  said  rates,  duties  and  receipts  shall  be  applied  in 

"•^  discharge  of  the  principal  sura  of  10,000/.,  at  such 

P^^ods  and  in  such  proportions  as  shall  be  specified  in 

^^  mortgage  to  the  secretary  of  the  said  Commissioners, 

^*^t:il  the  whole  of  the  said  sum  of  10,000/.  shall  be  re- 

P^ifl,  in  preference  to  and  with  priority  over  all  claims 

demands  whatsoever,  which  we  or  any  or  either  of 

may  have  to  the  repayment  of  the  several  principal 

of  money  advanced  by  each  of  us  respectively, 

^^^^thing  contained  in  the  said  lastrmentioned  Acts,  or  in 

'^  mortgage,  assignment  or  other  security,  now  held  by 

or  any  or  either  of  us  respectively,  or  to  which  we  or 

or  either  of  us  may  be  entitled,  upon  such  rates, 

^•^ies  and  receipts,  to   the  contrary  thereof  notwith- 

••^dbg.- 
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*I1ie  interest  of  the  Exchequer  Loan  Commissioners 

m^l  into  arrear,  and,  in  the  year  18^9,  they  entered 

^^^^  possession,  but  the  income  being  insuflScient  to  keep 

^^^Q  their  interest,  the  arrear  continued  to  increase,  and 

^^tiaiately  in  the  year  184S,  when  8,000/.  and  upwards 

due  to  them  for  arrears  of  interest,  they  sold  to  the 

Defendants 


i 


i 


CASES  IN  CHANCERY. 


1855. 


Defendants  the  Railway  Compan  j.    The  conveyance  by 
them  to  the  Defendants  was  by  a  deed  dated  the  21st  of 
April  1843.    This  deed  redtes  the  Acts  of  Parliament 
of    the   Exchequer   Loan   Coromissioners,    the  FoOft' 
stone  Harbour  Act,  the  mortgage  and  the  agreement  at 
very  great  length,  and  then  recites  that  the  FolkesUM 
Harbour  Company  had  paid  the  interest  which  had  be- 
come due  in  respect  of  the  loan  up  to  the  Idth  of  AffU 
182^1,  but  had  paid  no  interest  since  that  time,  and  re- 
cites the  fact  that  the  Commissioners  had  entered  into 
possession,  and  that  the  clear  amount  of  receipts  had  been 
applied  in  reduction  of  the  money  due  to  the  Commis- 
sioners in  respect  of  their  security,  but  that  no  part  of  the 
principal  loan  had  been  paid  or  satisfied,  and   that  the 
arrears  of  interest  then  due  after  giving  certain  credits 
amounted  to  8,045/.  lis.  7d,  and  that  the  secretary  of 
the  Commissioners  under  their  order,  in  execution  of  the 
powers  vested  in  them  by  their  acts,  had  contracted  with 
the  trustees  of  the  Railway  Company  for  the  absolute 
sale  to  them  of  all  the  tolls,  rates,  receipts,  freehold  and 
leasehold  hereditaments,  powers,  rights  and  privileges 
vested  in  them  by  virtue  of  the  indenture  of  mortgage  of 
the  15th  of  April  1818,  except  certain  tolls  which  were 
then  due,  for  the  price  or  sum  of  18,0002.;  and  it  recites 
that  the  Commissioners  had  agreed  to  join  in  the  con- 
veyance.    Then  there  is  a  conveyance  to  the  trustees  of 
the  Railway  Company  in  consideration  of  18,000iL  of 
**  all  and  singular  the  tolls,  rates,  receipts  and  freehold 
and  leasehold  messuages,  lands,  tenements  and  hereditar 
ments  respectively,  comprised  in  the  said  indenture  of 
mortgage  of  the  15th  of  jlpril  1818,  or  expressed  to  be 
thereby  assigned  or  assured,  and  as  to  the  said  tolls,  rates 
and  receipts  henceforth  to  accrue  and  become  payable^ 
and  all  the  estate,  right,  title  and  interest,*'  &e.,  to 
the  use  of  the  trustees  of  the  Railway  Company.     Then 
there  is  a  further  assignment  by  the  secretary  of  the 
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Commissioners  to  the  trustees  of  the  10,000/.  secured 
bj  the  mortgage  and  of  all  rights  in  respect  of  that 
security,  keeping  alive  therefore  the  10,000/.  debt  due 
from  the  Folkestone  Harbour  Company  to  the  Exchequer 
Loan  Commissioners. 

The  deed,  it  is  to  be  observed,  upon  the  face  of  it, 
gives  notice  to  the  Defendants,  the  Railway  Company, 
of  the  prior  mortgages,  and  of  the  agreement  which  had 
been  entered  into  by  the  Exchequer  Loan  Commissioners 
with  respect  to  them.  The  question  is,  whether,  having 
regard  to  that  agreement,  the  Exchequer  Loan  Commis- 
sioners bad,  under  their  Acts,  power  to  sell  the  property 
discharged  of  those  prior  mortgages. 

The  first  two  of  (hese  Acts  which  were  passed  in  the 
57  Geo.  3  (o),  enable  the  Commissioners  to  make  advances 
for  carrying  on  public  works  upon  securities  to  be  given 
by  the  persons  applying  for  the  advances  and  upon  the 
security  of  the  rates,  tolls  and  receipts  accruing  to  the 
corporations,  companies,  or  persons   interested   in   the 
Works  in  respect  of  which  the  advances  shall  be  made ; 
«nd  the  earlier  of  these  Acts  contains  the  following  pro- 
visions as  to  the  priority  of  the  securities  to  be  taken  by 
^he  Commissioners.    By  sect.  22  of  this  Act  it  is  enacted. 
That  in  all  cases  of  assistance  afforded  by  the  loan  or 
Tance  of  any  bills  or  money  under  the  provisions  of 
^liia  Act  for  the  carrying  on  of  any  such  public  works, 
Collieries  or  mines,  the  several  commissioners  for  the 
^^ccution  of  this  Act  shall,  in  addition  to  the  security 
^'^^uired  to  be  taken  from  the  persons  applying  for  such 
^^^istance,  require  and  take  mortgages,  assignments  or 
^^tlier  competent  security  upon  the  rates,  tolls  and  re- 
^^^ipts  accruing,  or  which  may  at  any  time  thereafter 
^^crue,  arise  or  be  taken,  collected  or  received  by  or  for 
^H^  use  of  the  body  corporate  or  politic  or  company  of 

proprietors 

(<i)  cc.  34  ^  124. 
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proprietors  or  persons  interested  in  the  public  work  in 
respect  or  in  aid  of  which  the  advance  of  bills  or  money 
under  this  Act  shall  have  been  made  for  the  securing  the 
repayment  of  the  full  amount  of  the  bills  or  money  ad- 
vancedy  together  with  all  interest  which  may  arise  and 
become  due  upon  such  amount ;  and  it  shall  be  lawful 
for  any  such  body  corporate  or  politic,  or  for  the  com* 
pany  of  proprietors  to  whom  any  such  public  work  shall 
belong,  or  for  the  respective  trustees,  commissioners,  com- 
mittees of  management  or  other  persons  by  whatever 
name  or  names  called,  under  whose  care,  management  or 
control  any  such  public  work  shall  be,  to  mortgage,  assign 
and  secure  such  rates,  tolls  or  receipts  to  the  secretary 
of  the  said  commissioners  respectively,  in  such  manner 
as  shall  be  required  by  the  said  commissioners  respec- 
tively, and  also  to  any  person  or  persons  who  shall  have 
become  security  for  any  advances  made  under  the  pro- 
visions of  this  Act  as  a  collateral  security  to  the  person 
or  persons  who  shall  have  entered  into  any  such  securi^ 
for  the  due  and  full  payment  of  the  full  amount  of  all 
bills  or  money  so  advanced,  together  with  interest  tliereon 
according  to  the  provisions  of  this  Act ;  and  all  such  mort- 
gages, heritable  bonds,  assignments  and  other  securities 
shall  have  priority  over  and  shall  precede  all  other  secu- 
rities and  all  dividends  and  divisions  of  profit  or  interest 
upon  any  sums  advanced  or  contributed,  or  which  may 
thereafter  be  advanced  or  contributed,  for  the  carrying 
on  or  completing  any  such  public  work,  save  and  except 
such  sums  as  shall  have  been  advanced  by  way  of  loan 
before  the  advance  of  such  bills  or  money  by  any  persons 
as  bon&  fide  creditors,  and  entitled  as  such  to  the  repay- 
ment of  the  principal  money  advanced  by  them,  as  well  as 
interest  thereon,  anything  contained  in  any  Act  or  Acts  of 
Parliament  relating  to  any  such  public  work  in  aid  or  in 
respect  of  which  any  such  bills  or  money  shall  have  been 
advanced  under  the  provisions  of  this  Act  to  the  contrary 
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in  anywise  notwithstanding."  Then  the  23rd  section 
provides  that  if  four-fifths  of  the  creditors  consent,  the 
mortgage  of  the  tolls  to  the  commissioners  shall  have 
priority  to  all  claims  of  creditors  of  the  like  description — 
that  isy  fouF*fiflhs  of  the  creditors  are  to  bind  the  remain- 
ing one-fifth  and  to  give  priority  to  the  commissioners  as 
to  the  whole  of  the  commissioners'  incumbrance. 
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Theve  can  be  no  doubt,  therefore,  that  the  securities 
to  be  taken  by  the  Commissioners  under  these  Acts  were 
to  be  subject  to  any  prior  advances,  and  whether  secured 
by  mortgage  or  not,  esccept  in  the  cases  of  consent,  pro- 
vided for  by  the  24th  section.     The  next  Act,  1  Geo,  4, 
c  60,  gives  further  powers  to  the  Commissioners,  and, 
amongst  others,  a  power  of  sale  in  default  of  payment 
of  any  part  of  the  principal.     The  19th  section  is  as  fol- 
lows : — **  And  be  it  further  enacted,  that  if  any  default 
^sliall  be  made  in  the  repayment  (but  not  otherwise)  of  all 
Of  any  part  of  any  loan  or  advance  which  has  been  or 
sball  be  secured  to  the  said  commissioners  in  part  or  in 
^he  whole  by  any  mortgage  or  assignment  of  any  interest, 
property  or  effects  whatsoever  (real  or  personal),  it  shall 
A<ul  may  be  lawful  for  the  said  commissioners  or  such 
P^i^son  or  persons  as  shall  be  nominated  and  appointed 
*^y  any  three  or  more  of  them  in  writing  to  take  posses^ 
^loo  of  all  or  any  parts  or  part  of  such  mortgaged  or  as- 
^S^ied  interest,  property  or  effects,  and  by  sale  or  mart« 
S^ge  of  the  same,  or  a  competent  part  thereof,  to  raise  or 
^^^y  such  sum  or  sums  of  money  as  shall  be  sufficient 
^   ^P^y  ftll  monies  due  upon  or  in  respect  of  such  loan 
^'^  advance  and  the  interest  thereof,  and  all  costs  and 
^*^rgea  attending  such  proceedings ;  and  the  monies  so 
^^^overed   (the  costs   and  charges  aforesaid  excepted) 
^'^ali  be  paid  and  applied  in  the  reimbursement  and 
^^^Waction  of  the  sum  due  upon  or  in  respect  of  such 
^^ti.  or  advance  in  like  manner  as  the  sums  of  money 

to 
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to  be  recovered  under  the  proceedings  anthorized  by 
the  said  recited  Acts  in  default  of  payment  are  theicbf 
directed  to  be  paid  and  applied ;  and  the  receipt  of  such 
persons  or  person  as  the  said  oommissioners  or  any  three 
or  more  of  them  shall  nominate  and  appoint  as  aforenid 
shall  alone  be  a  full  and  sufficient  discharge  to  soch  mort- 
gagees or  purchasers^  or  mortgagee  or  purchaser,  for  the 
monies  or  money  advanced  on  mortgage,  or  for  the  pur- 
chase monies  or  purchase  money  of  the  respective  in- 
teresti  property  or  effects  so  mortgaged  or  sold,  and  such 
mortgagees  or  purchasers,  or  mortgagee  or  purchaser, 
shall  not  be  bound  to  see  to  the  application  thereof,  nor 
shall  be  liable  or  in  any  manner  accountable  for  the  mis- 
application or  nonapplication  of  such  monies  or  money 
by  the  persons  or  person  appointed  by  the  said  com- 
missioners as  aforesaid,  or  any  part  of  them.** 


It  is  plain,  however,  that  this  section  only  extends  to 
the  interests  mortgaged  to  the  commissioners.  It  em- 
powers them  to  take  possession  of  the  mortgaged  or  as- 
signed interest,  property  and  effects,  and  by  sale  or  mort- 
gage of  the  same,  &c.  The  interests  of  prior  mortgagees, 
therefore,  could  not  be  affected  by  the  power.  The  next 
statute,  3  Geo.  4,  c.  86,  renders  it  imperative  on  the  com- 
missioners to  take  security,  not  only  on  the  rates,  tolls 
and  receipts,  but  on  all  the  property  belonging  to  the 
works  in  respect  of  which  the  advances  shall  be  made^ 
and  it  contains  the  following  provisions  as  to  the  priority 
of  the  commissioners*  securities.  By  the  17th  section  it 
is  enacted,  **  That  in  all  cases  of  assistance  afforded  by 
the  loan  or  advance  of  any  exchequer  bills  under  the 
provisions  of  the  said  recited  Acts,  or  any  of  them,  or 
this  Act,  for  the  carrying  on,  completion  or  repair  of  any 
public  work,  road,  railway  or  drainage,  it  shall  be  lawful 
for  the  said  commissioners  for  the  execution  of  the  lud 
recited  acts,  and  this  act,  and  they  are  hereby  authorised 

and 
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and  required,  to  take  from  the  body  politic  or  corporate, 
or  company  or  companies  of  proprietors  interested  in  such 
public  work,  or  the  trustees,  commissioners  or  other  parties 
having  the  care  or  management  of  such  roads,  railways  or 
drainage,  and  applying  for  such  assistance,  mortgages, 
assignments  or  other  competent  security  of  such  public 
works  and  undertakings  respectively,  and  of  all  property 
of  what  nature  or  kind  soever  belonging  thereto,  and  of 
the  rates,  tolls  and  receipts  of  what  nature  or  kind  soever 
accruing,  or  which  may  at  any  time  thereafler  accrue,  arise 
or  be  taken,  collected  or  be  received  by  or  for  the  use  of 
the  body  politic  or  corporate,  or  company  of  proprietors, 
tnjsteea  or  commissioners,  or  other  parties  or  persons  in- 
terested in  the  public  work,  road,  railway  or  drainage  in 
Inspect  or  in  aid  of  which  the  advance  of  Exchequer  bills 
Under  the  said  recited  Acts,  or  any  of  them,  or  this  Act, 
shall  be  made,  for  the  securing  the  repayment  of  the  full 
amount  of  the  exchequer  bills  advanced,  by  instalments 
to  a  sufficient  amount  in  the  whole  to  repay  the  principal 
money  advanced  within  the  period  of  twenty  years  from 
the  date  of  the  said  advance,  and  the  first  of  which  in- 
stalments shall  commence  and  be  payable  within   the 
^riod  of  five  years  at  furthest  from  the  date  of  such  ad- 
ince,  with  interest  at  the  rate  of  4/.  per  cent,  per  annum 
the  principal  from  time  to  time  remaining  due ;  and  it 
shall  be  lawful  for  any  body  politic  or  corporate,  or  any 
crompany  of  proprietors  to  whom  any  such  public  work 
shall  belong,  or  the  trustees,  commissioners  or  other 
p3.rtie8  or  persons  by  whatever  name  or  names  called, 
^Uvider  whose  care,   management   or  control   any  such 
I^iiblic  work,  road,  railway  or  drainage  shall  be,  and 
^hey  are  hereby  severally  and  respectively  authorized 
^^d  required,  to  mortgage,  assign  and  secure  such  public 
^^orks  and  undertakings  respectively,  and  all  property  as 
^^oresaid  belonging  thereto,  and  such  rates,  tolls  or  re- 
^^ipts,  to  the  secretary  of  the  said  commissioners,  in  such 

manner 
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manner  and  form  as  the  said  commissioners  shall  direct 
and  appoint ;  and  all  such  mortgages,  assignments  and 
other  securities  shall  have  priority  over  and  shall  precede 
all  other  securities  and  all  division  of  profit  or  interest 
upon  any  sums  advanced  or  contributed  or  which  may 
thereafter  be  advanced  or  contributed  for  the  carrying 
on  or  completing  of  any  such  public  work,  road,  railway 
or  drainage,  save  and  except  such  sums  as  shall  have 
been  advanced  by  way  of  loan  before  the  advance  of 
such  bills  or  money,  and  for  securing  of  which  said  pre- 
vious advances,  mortgages,  assignments  or  other  secu- 
rities shall  have  been  given  or  executed  to  any  person 
or  persons  as  bonk  fide  creditors  and  entitled  as  such  to 
the  repayment  of  the  principal  money  advanced  by  them 
as  well  as  interest  thereon,  anything  contained  in  any  Act 
or  Acts  of  Parliament  relating  to  such  public  work,  road 
railway  or  drainage,  in  aid  or  in  respect  of  which  any  such 
exchequer  bills  have  been  or  shall  be  advanced  under  the 
provisions  of  the  said  recited  Acts,  or  any  of  them,  and 
this  Act,  to  the  contrary  in  anywise  notwithstanding.** 
Then  there  is  by  section  18  the  same  power  given  to  four- 
fiAhs  to  bind  the  entire  body  as  was  given  by  one  of  the 
preceding  Acts. 


This  Act  also  by  section  25  vests  in  the  coromissionen 
and  their  vendees  the  corporate  rights  of  Companies  to 
whom  advances  may  have  been  made,  but  it  contains  no 
further  provisions  for  giving  efiect  to  sales  by  the  com- 
missioners. It  limits,  however,  the  priority  over  the 
commissioners'  securities  to  cases  in  which  securiticB 
have  been  given  for  the  previous  advances.  The  next 
Act,  1  Will.  4,  c.  24,  is  still  more  precise  upon  this  last 
point,  for  section  20  is  this : — "  Whereas  doubts  have 
arisen  as  to  the  extent  of  the  priority  of  mortgages,  a 
signments  or  other  securities  taken  by  the  commission 
for  advances  made  under  the  authority  of  the  said  reci 
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Act,  for  remedy  whereof  be  it  declared  and  enacted,  that 
in  all  cases  where  such  mortgages,  assignments  or  other 
securities  shall  have  been  or  shall  be  taken  by  the  said 
commissioners  as  aforesaid  for  securing  the  repayment  of 
any  loan,  whether  of  bills  or  money  under  the  said  re- 
cited Acts,  or  any  of  them^  or  this  Act,  all  such  mort- 
gages, assignments  and  other  securities,  have  and  shall 
have  priority  over  and  precede  all  other  liabilities,  claims 
and  securities  whatsoever  chargeable  on  the  property  in» 
duded  in  such  mortgages,  assignments  or  other  securities, 
and  all  dividends  and  division  of  profit  or  interest  upon 
any  sums  advanced  or  contributed,  or  which  shall  or  may 
thereafter  have   been  advanced  or  contributed  for  the 
carrying  on  or  completing  of  any  such  public   work, 
road,  railway  or  drainage,  save  and  except  only  such 
loms  as  shall  have  been  advanced  by  way  of  loan  before 
the  advance  of  such  bills  or  money,  and  for  securing  of 
which  said  previous  advances,  mortgages,  assignments  or 
other  securities  shall  have  been  given  and  executed  to  any 
person  or  persons  bon&  fide  creditors  and  entitled  as  such 
to  the  repayment  of  the  principal  money  advanced  by 
them,  as  well  as  interest  thereon,  anything  contained  in 
auriy  Act  or  Acts  of  Parliament  relating  or  which  may  here- 
safter  relate  to  any  such  public  work,  road,  railway  or 
drainage,  in  aid  or  in  respect  of  which  any  such  exche- 
qiaer  bills  or  money  shall  have  been  or  shall  be  advanced 
uxider  the  provisions  of  the  said  recited  Acts,  or  any  of 
^i^«m,  or  th^Act,  to  the  contrary  in  anywise  notwith- 
^tsuiding."     Then  follows  the  clause  that  empowers  the 
^^otnmissioners  to  take  possession  in  default  of  payment 
^^  interest  and  also  to  concur  in  leases. 
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It  thos  distinctly  gives  priority  to  the  commissioners 

^ver  advances  which  have  not  been  secured,  doing  away 

'^ith  all  doubts  which  might  otherwise  have  been  raised 

^POD  the  first  Act ;  and,  by  section  SI,  it  extends  the  cases 
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in  which  the  power  of  sale  may  be  exercised  to  cases  of 
default  in  payment  of  interest,  but  I  find  nothing  in  this 
Act  extending  the  property  over  which  the  power  of  sale 
is  to  ride,  or  giving  any  right  to  sell  so  as  to  affect  the 
prior  mortgagees. 

The  two  next  Acts  do  not  appear  to  me  to  contain 
anything  of  importance  to  the  question  before  us  ;  and  we 
come  then  to  the  last  Act  to  which  we  have  been  referred, 
6  Vict  c.  9.  This  Act  contains  the  following  pro- 
visions:— Section  18  gives  power  to  the  Commissioners 
to  concur  in  leases,  sales  and  other  dispositions  of  pro- 
perty that  may  be  mortgaged  to  them.  Section  19 
enacts  (which  had  not  been  provided  for  by  the  previous 
Acts)  that,  where  the  Commissioners  sell,  they  may 
retain  out  of  the  proceeds  of  the  sale,  not  merely  the 
amount  which  was  actually  due  at  the  time,  but  future 
instalments,  which  are  secured  by  the  mortgage,  the 
mortgage  being  under  the  previous  provisions  made  pay- 
able by  instalments.  The  ^th  section  enacts,  "  That  if 
and  when  the  said  Commissioners  have  sold  or  made  any 
absolute  disposition,  or  shall  hereafler  sell  or  make  any 
disposition  of  any  public  works,  interest,  property  or 
effects  whatsoever,  of  which  they  may  have  taken  or  shall 
take  possession  in  pursuance  of  the  powers  contained  in 
any  of  the  said  recited  Acts,  or  this  Act,  the  same  public 
works,  interest,  property  or  effects  shall,  in  respect  and 
to  the  extent  of  the  estate  or  interest  so  ^Id  or  other- 
wise disposed  of,  be  held  freed  and  discharged  from  all 
claim  and  demand  of  the  persons,  parties,  bodies  politic, 
corporate  or  collegiate,  or  companies,  by  whom  the  same 
were  conveyed  or  transferred  to  the  said  Commissioners 
or  to  their  secretary,  and  of  all  persons  or  bodies  claim— 
ing  under  them,  and  in  all  respects  as  if  such  persons, 
parties,  bodies  politic,  corporate  or  collegiate,  or  com- 
panies making  such  conveyance  or  transfer,  and  all  per^ 
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ns  or  bodies,  claiming  under  them,  were,  in  all  respects, 

such  extent  as  aforesaid,  foreclosed  from  all  equity  or 

vht  of  redemption  of  or  in  respect  of  the  premises  so 

sold  or  disposed  of:  provided,  nevertheless,  that  nothing 

im^rein  contained  shall  be  taken  or  construed  to  pre- 

j&s  cjice  the  rights  and  remedies  of  any  persons  or  parties, 

l>o<lies  corporate,  politic  or  collegiate,  or  companies,  as 

against  the  said  Comibissioners  or  their  secretary,  for  or 

respect  of  any  surplus  of  the  monies  which  shall  or 

y  arise  or  be  produced  by,  or  in  consequence  of,  such 

mmissioners  or  their  secretary,  or  any  other  person  or 

P^XYODS,  on  their  account,  entering  into  possession  and 

conducting,  carrying  on  or  managing  of  such  works, 

i*^t:€Pe8t,  property  or  effects,  or  by  or  in  consequence  of 

^"«r  entering  into  the  receipt  of  such  tolls,  rates,  rents  or 

otlier  profits  of  such  works,  interest,  property  or  effects, 

by  or  in  consequence  of  the  said  Commissioners  selling 

otherwise  disposing  thereof  as  aforesaid,  ailer  paying 

^^d  discharging  all  the  costs,  charges  and  expenses  of  or 

moident  to  such  entering  into  possession  of  such  works, 

**^  threat,  property  or  effects,  or  the  conducting,  managing 

^^   carrying  on  the  same,  or  receiving  or  collecting  of 

*^ch  tolls,  rates,  rents  and  profits,  or  of  the  selling  and 

^^^posing  of  such  works,  interest,  property  or  effects  as 

^^oreaaid,  and  also,  after  paying  and  discharging  all  the 

I^*"incipal,  interest  or  other  monies  which  shall,  for  the 

being,  be  due  or  owing  on  the  security  of  the  same 
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^"^^rks,  interest,  property  or  effects,  tolls,  rates  or  rents 

'^^^^pcctivdy,  under  or  by  virtue  of  the  provisions  of  the 

*^id  recited  Acts  or  this  Act,  or  any  or  either  of  them, 

^^^d  which  clear  surplus  monies,  together  with  all  such 

^^t^te  or  interest  (if  any)  of  and  in  the  said  works, 

^^^erest,  property  or  effects,  tolls,  rates,  rents  and  profits 

>^^f  any)  which  shall  remain  unsold  or  undisposed  of,  after 

^^Jiuent  of  all  such  costs,  charges  and  expenses,  prin- 

^Pd)  interest  or  other  monies,  shall  result  in  equity  or 
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belong  to  soch  persons  or  parties,  bodies  corponte,  pontic 
or  collegiate,  or  companies  respectively,  and  be  accounted 
for  or  reconvejed  or  reassured  to  them  respectively  ac- 
cordingly :   provided,  nevertheless,  that  in  case,  at  ao} 
public  auction  to  be  held  for  the  sale  or  disposition  ol 
any  public  works,  interest,  property  or  effects  whatso- 
ever, by  order  of  the  said  Commissioners  under  the  powen 
of  any  of  the  said  recited  Acts  or  of  this  Act,  the  sami 
public  works,  interest,  property  or  effects  shall  be  bought 
in  by  or  by  the  order  of  the  Commissioners,  in  conse- 
quence of  the  highest  bona  fide  bidding  at  such  auctioi 
for  such  public  works,  interest,  property  and  eSectM  no! 
being  equal  to  the  amount  of  principal,  interest  or  otha 
monies,  for  the  time  being,  remaining  owing  on  the 
security  of  such  public  works,  interest,  property  and 
effects,  then,  and  in  such  case,  it  shall  and  may  be  lawfhl 
for  such  Commissioners  at  any  time  thereafter  to  adl 
and  dispose  of  the  same  public  works,  interest,  property 
and  effects,  either  by  public  auction  or  by  private  con- 
tract, upon  such  terms  and  under  and  subject  to  soeh 
conditions  of  sale,  or  other  conditions,  stipulations  and 
agreements  as  they,  the  said  Commissioners,  may  think 
proper  or  deem  expedient  for  the  purpose  of  insuring  the 
completion  or  carrying  on  of  such  public  works  by  the 
purchaser  or  purchasers   thereof,  with   a  view  to  the 
public  good  or  general  benefit^  or  for  any  other  purpose 
notwithstanding  such  conditions  of  sale,  or  other  oob-- 
ditions,  stipulations  and  agreements  may  be  considered 
prejudicial  to  such  resale,  or  may  not  be  beneficial  to  the 
persons,  parties,  bodies  corporate,  politic  or  collegiate,  or 
companies  making  such  mortgage,  assignment  or  chaige 
aforesaid,  or  otherwise  interested  in  such  public  work% 
interest,  property  and  effects,   in  like  manner,  in  all 
respects,  as  if  such  public  works,  interest,  property  and 
effects  were  the  absolute  property  of  the  said  Comma* 
sioners,  or  such  persons,  parties,  bodies  corporate,  politic: 

or 
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collegiate,  or  companies  as  aforesaid  were  in  all  re* 
foreclosed  from  all  right  or  equity  of  redemption 
cr  in  respect  of  the  premises  so  sold  or  disposed  of." 


These  proyisions  have  been  argued  upon  as  if  they 

eactended  the  power  of  sale  given  to  the  Commissioners ; 

but,  upon  examining  them,  it  will  be  found  that  they 

hfii^Fe  no  such  efiect.     The  ^th  section,  which  alone  has 

mx%y  bearing  upon  the  subject,  refers,  not  to  the  property 

which  18  to  be  sold,  but  to  the  application  of  the  pro- 

<^eed8  of  sales,  when  the  sales  have  been  made.     So  far 

ss    any  inference  is  to  be  deduced  from  this  section,  it 

aeems  to  me  that  the  inference  would  be  adverse  to  the 

^ev  contended  for  on  the  part  of  the  Defendants,  the 

K^ilway  Company ;  for  the  claims,  from  which  the  pro- 

P^T>ty  sold  is  to  be  discharged,  are  evidently  the  claims 

^f  persons,  who  might  have  been  foreclosed,  not  of  prior 

***ortgagees« 

The  true  meaning  of  these  Acts  of  Parliament  seems 
^  me  to  be  diis : — That  the  Commissioners  shall  have 
poorer  to  aell,  as  against  all  persons  over  whom  they 
^^e  an  absolute  priority ;  but  that  they  have  no  power, 
Onder  tbe  Acts,  to  sell,  as  against  persons,  who  have 
PHority  over  tfaem.  If  prior  mortgagees  have  conceded 
^  then  an  absolute  priority,  they  may  sell,  as  against 
^bem;  but,  if  an  absolute  priority  has  not  been  con- 
^^^,  tbey  can  only  sell  subject  to  such  priority  as  has 
^ot  been  conceded.  They  have  no  power  to  sell,  so  as 
^  any  manner  to  a£fect  priorities,  which  have  not  been 
^^^tioeded  to  them. 

In  the  present  case,  an  absolute  priority  has  not  been 
^^^^'^Jceded*  The  prior  mortgagees  have  reserved  their 
l^ority  as  to  interest  over  the  capital  due  to  the  Com- 
'^'^^^nersj  and  I  think  the  Commissioners  had  no  power 

U2  to 
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to  sell,  so  as  to  destroy  the  priority  thus  reserved, 
the  case  had  stood  upon  the  mortgages  alone,  the  Coo 
missioners  could  not,  in  my  opinion,  have  sold  under  it 
Acts,  otherwise  than  subject  to  the  prior  mortgages;  btm 
I  think  the  agreement  alters  the  case  only  to  this  extent,^ 
that  it  enabled  the  Commissioners  to  sell,  subject  onl^ 
to  the  priority,  which  was  reserved  by  it.  It  was  argued 
that  the  case  ought  to  be  considered  as  if  the  power  o 
sale  was  introduced  into  the  mortgage ;  but  the  mortgag 
and  the  agreement  must  be  taken  together,  and  the  powe 
of  sale  considered  with  reference  to  both  the  instn 
ments;  and  if  it  be  so  considered,  it  would  clearly  I) 
necessary  that  a  qualification  should  be  put  upon  it,  th 
It  should  not  be  used  so  as  to  defeat  the  agreemen 
My  opinion,  therefore,  agrees  with  that  of  the  Vic 
Chancellor  upon  this  part  of  the  case  also.  I  think  th 
ground  of  defence  cannot  be  maintained. 


The  next  ground  of  defence  is  founded  on  the  Statu 
of  Limitations,  and  involves  two  distinct  questions :  fin 
as  to  the  principal ;  and,  secondly,  as  to  the  intoe 
As  to  the  principal,  I  think  that  the  correspondence  ai 
the  agreement  furnish  a  sufiicient  answer.  I  think  th 
the  letter  of  the  24th  of  April  1833(a),  amounted  to 
sufiicient  acknowledgment  to  bind  the  Company,  and  th 
both  the  Company  and  the  Commissioners  havings 
admitted  by  the  answer,  concurred  in  the  agreement  wi 
the  prior  mortgagees,  neither  they  nor  any  person,  cliii 
ing  under  them,  had,  within  the  meaning  of  the  statol 


(a)  See  the  letter  set  out  2 
5jit.  Sf  Ciff.  p.  57.  It  was  an 
answer  of  the  treasurer  of  the 
Harbour  Company  to  a  letter 
from  Mr.  Jorlin  complaining  that 
no  interest  had  been  paid  on  the 
bonds,  and  it  stated  that  no  in- 
terest  had  been  paid  since  1821 
to  the  government  or  to  any  one 


who  held 
likely  to  be  while  mattm  i 
mained  as  they  were,  but  A 
the  writer  was  at  aU  tfanea  wi 
ing  and  happy  to  giva  Mr.  Ji 
IM,  or  any  other  gcntlemao  v1 
had  embarked  propeity  in  tl 
undertaking,  any  infonnatte  I 
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any  present  right  to  receive  their  mortgage  money  whilst 
the  income  was  insufficient  to  pay  the  interest  of  the  Com- 
missioners, as  it  continued  to  be  up  to  the  period  of  the 
sale.  As  to  the  interest,  I  am  also  of  opinion,  that  the 
right  is  not  barred  by  the  statute.  I  think  that  the  letter, 
to  which  I  have  above  referred,  was  a  sufficient  acknow- 
ledgment within  the  42nd  section  of  the  statute,  and  that 
from  the  time  of  the  entry  of  the  Commissioners,  which 
was  within  six  years  from  the  date  of  that  letter,  the 
statute  could  not  operate,  the  case  falling  within  the 
proviso  contained  in  the  section.  My  opinion,  therefore, 
is,  that  this  ground  of  defence  also  fails. 


1855. 

JORTIN 
17. 

The 

SOUTH- 

Eaitern 
Railway 
Company. 


As  to  the  fourth,  and  last,  ground  of  defence,  I  think 

it  sufficient  to  say  that,  whether  the  Plaintiffs  could  have 

proceeded  at  law  or  not,  they  were,  in  my  opinion,  well 

entitled  to  come  into   equity  upon  the  footing  of  the 

s^reement. 

Concurring  as  I  do  in  the  opinion  of  the  Vice-Chan- 

^^llor  upon  all  these  points,   I   have  looked   into  the 

decree,  which  has  been  most  carefully  drawn,  with  a  view 

^o  see  whether  it  is  open  to  any  other  objection.     The 

^nly  doubt,  which  I  have  felt  upon  it,  has  been  upon  the 

^^^tinction  taken  in  it  between  the  harbour  and  the  rates, 

^olls  and  receipts;  but,  looking  to  the  language  of  the 

^cts,  which  were  in  force  when  the  mortgage  to  the 

^^mmissioners  was  made,  and  the  agreement  entered 

^■^to,  and   to  the  language   of  the   subsequent   Act  of 

^  &  S  WUL  4,   amounting,   as   it  does,  almost  to   a 

■^slative  declaration  that  the  words,  rates,  tolls  and 

^'^ceipts  did  not  include  the  whole  income,  I  think  the 

^«cree  right  in  this  respect  also ;  and  my  opinion,  there- 

'^t^,  is,  that  this  appeal  must  be  dismissed,  and  dismissed 

^ith  costs. 


The  Lord  Justice  Knight  Bruce  concurred. 
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MOSS  V.  BAINBRIGGE. 
BAINBRIGGE  v.  MOSS, 
BAINBRIGGE  v.  MOSS, 


Before  The    fHpHESE  were  two  appeals  from  a  decree  of  the  Master 
CELLOE  and"  ^f  ^^^  Rolls,  made  in  three  causes.     One  of  the 

causes  was  a  suit,  instituted  by  a  solicitor,  to  have  effect 
given  to  a  charge  created  by  two  of  the  Defendants  on 

estates 


Lords  Jui 


TICES. 


After  a  long 
and  unsuc- 
cessful litiga- 
tion to  recover  an  estate,  a  yonnger  brother  of  the  nnsoccessfiil  party,  and  the  next  to 
him  in  an  entail  claimed  in  the  estate,  entered  into  an  agreement  with  him  to  pay  what 
should  be  due  in  respect  of  the  solicitor's  bills  of  costs,  with  interest,  on  the  principle  of 
annual  rests,  and  to  commence  a  new  litigation  at  his  own  risk  in  the  name  of  the  elder 
brother,  who  agreed,  on  these  terms,  to  relinquish  the  estate  to  the  younger  brother. 
Shortly  afterwards,  an  agreement  was  entered  into  between  the  solicitor,  who  was  also 
to  conduct  the  new  litigation,  and  the  elder  brother,  that  the  solicitor  should  be  paid  in 
respect  of  the  old  costs  a  specified  sum,  being  less  than  the  costs  out  of  pocket,  aniesa 
the  brothers  or  one  of  them  came  into  possession  of  the  estate,  in  which  event  the  elder 
brother  agreed  that  he  or  the  younger  brother  would  pay  in  respect  of  the  old  coats, 
another  specified  sum,  being  the  full  amount  of  the  bills,  with  interest  calculated  on 
the  principle  of  annual  rests.  The  bills  had  not  been  taxed,  but  had  been  examined, 
though  not  minutely,  by  a  friend  of  the  client,  who  had  been  a  solicitor.  The  new 
litigation  was  conducted  by  the  solicitor  with  his  own  capital.  It  succeeded,  and  the 
brothers  came  into  possession  of  the  estate.  Seven  years  after  the  agreement  with 
the  solicitor  had  been  entered  into,  they  sought  to  set  it  aside  on  the  ground  of  undoe 
influence  and  insufficient  advice.     Held^  that  the  agreement  ought  to  be  upheld. 

Before  the  new  litigation  was  completely  closed,  but  after  a  succenful  vetdict  in  it, 
the  younger  brother  on  the  eve  of  making  an  ante-nuptial  settlement,  signed  a  meoKK 
randum  of  agreement  between  himself,  the  elder  brother  and  the  solicitor,  whereby 
the  brothers  charged  the  estate  with  payment  of  all  sums  of  money  and  bills  of  cost: 
owing  to  the  solicitor  by  both  or  either  of  the. brothers,  with  lawful  interest,  on 
principle  of  annual  rests.  At  that  time,  the  relation  of  solicitor  and  client,  tbongl 
not  dissolved,  had  been  loosened  by  differences  between  the  solicitor  and  the  brot 
and  the  influence  arising  from  that  relation  did  not  subsist  in  its  full  force.  Tli 
solicitor  made  no  attempt  to  prevent  the  brothers  from  consulting  other  solicitors, 
in  fact  the  solicitor  of  the  intended  bride  intervened,  though  not  as  the  solicitor 
the  intended  husband,  Held— 

1 .  That  the  agreement  was  not  usurious. 

2.  That  it  was  not  merely  voluntary,  and  that  whether  the  term  as  to  annual 
could  have  been  maintained  or  not,  the  solicitor  was  entitled  to  abandon  it,  and  enlbr 
the  rest  of  the  agreement. 

3.  That  the  former  agreement,  a^  to  the  old  costs,  was  binding  on  the  yoanj 
brother  under  the  latter  agreement. 

4.  That  interest  was  payable  on  the  old  costs  for  the  interval  between  the  dat 
the  two  agreements,  as  well  as  during  the  rest  of  the  tin»e. 
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estates  belonging  to  them,  to  secure  the  amount  claimed  1854. 
to  be  due  to  the  solicitor  in  respect  of  certain  bills  of 
costs.  The  other  two  were  cross-suits  by  the  Defendants 
thus  sought  to  be  charged,  seeking  to  set  aside  the  charge 
and  certain  agreements  by  which  its  amount  was  regu- 
lated. 

The  following  short  statement  of  the  circumstances 

out  of  which  the  litigation  arose  is  transferred  to  this 

place  from  the  prefatory  part  of  the  judgment  of  Lord 

Justice  lurner.     The  details  are  left  in  their  place  in 

the  judgment. 

A  testatori  named  Thonms  Bainhriggt^  by  his  will, 

dated  the  15th  oi  August  1815,  devised  his  real  estates, 

Subject  to  certain  charges  thereon,  upon  trust  for  his 

ille^timate  grand-daughter  Mary  Ann  Bainbrigge^  for 

Iier   life,  with  remainder  to  her  issue  in  tail,  with  re- 

likiainder  in  tail  to  Thomas  Parker  JBainbrigge,  one  of 

^lie    Defendants  in   the   first,  and  the  Plaintiff  in  the 

Second,  of  the  above  suits,  (who  was  the  eldest  son  of  the 

C«stator*8  eldest  brother  Joseph  JBainbrigge,)  with  re- 

■xiainder  in  tail  to  WiUiam  Henry  JBainbrigge,  another 

XDefendant  in  the  first,  and  the  Plaintiff  in  the  third,  of  the 

«i.1x>ve  suits,  (another  son  of  the  said  Joseph  JBainbrigge,) 

ith  reoaainders  over ;  but  it  was  alleged  that  the  testator 

Aerwardsy  by  a  codicil  to  his  will,  and  also  by  a  new 

ill   dated  in  the  year  1818,  altered  the  disposition  of 

Vfeis  estates,  and  after  devising  them  to  Jdary  Ann  Bain- 

bngge  and  her  issue  in  tail,  as  before,  limited  them  in  re- 

laaainder  to  William  Arnold  Bainbrigge,  a  son  of  his  ille- 

f^timate  daughter  in  tail. 

Thomas  Bainbrigge,  the  testator,  died  in  or  about  the 
year  1829,  leaving  his  eldest  brother  Joseph  Bainbrigge, 
the  &ther  of  JTiomas  Parker  Bainbrigge  and  William 

Henry 


294  CASES  IN  CHANCERY. 

1854.  Henry  Bainbrigge^  his  heir.    Upon  the  death  of  Thomas 

^^"^^  Bainbrigge,  his  will  of  1818  was  disputed  by  TTiomas 

9.  Parker  JBainbrigge^  acting  in  the  name  of  his  father 

Bainbeiogb.  jQggpfi  Bainbrigge,    the    heir,    and   a  long   and    ex- 

^^  pensive  litigation  ensued  as  to  the  validity  of  the  will* 

Mobs.  This  litigation  commenced  in  the  year  18^,  and  did  not 
terminate  until  the  month  of  February  1835,  when  the 
will  of  1818  was  established  against  the  heir.  There 
were  some  proceedings  connected  with  this  litigation 
which  were  carried  on  down  to  a  much  later  periodi  but 
these  proceedings  were  of  no  great  importancci  and  they 
were  brought  to  a  close  in  the  month  oi  June  1841.  At 
that  date,  at  the  latest,  the  litigation  with  Tlwmas  Parker 
Bainbrigge,  acting  in  the  name  of  Joseph  Bainbrigge  the 
heir,  as  to  the  will  of  1818,  was  brought  to  an  end. 

John  Moss,  the  Plaintiflf  in  the  first  of  the  above  suits, 
was  a  solicitor  at  Derby.  In  the  early  part  of  the  litiga- 
tion he  was  in  partnership  with  Peter  Bainbrigge  Le 
Hunt,  a  cousin  of  Thomas  Parker  Bainbrigge,  but  this 
partnership  was  dissolved  in  the  year  1833,  the  Plaintiff 
John  Moss,  as  it  would  appear,  becoming  entitled  to  the 
debts  which  were  due  to  it.  The  Plaintiff  John  Moss, 
and  his  partner  Le  Hunt,  during  the  continuance  of  their 
partnership,  acted  as  the  solicitors  of  Thomas  Parker 
Bainbrigge  in  the  litigation,  and,  after  the  determination 
of  the  partnership,  the  Plaintiff  John  Moss  alone  con- 
tinned  to  act  as  the  solicitor  of  Thomas  Parker  Bain^  - 
brigge  until  the  litigation  was  closed. 

The  litigation  hitherto  referred  to  was  between  the  d 
visees  under  the  will  of  1818  and  the  heir  represented  b 
Thomas  Parker  Bainbrigge,  as  to  the  validity  of  th 
will;  but,  in  the  year  1845,  the  limitations  contained  ir 
both  the  wills,  in  favour  of  Mary  Ann  Bainbrigge 
her  issue,  came  to  an  end  by  the  death,  without  issu^* 
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►f  her  then  only  surviving  child;  and  TTiomas  Parker        1854. 
^ainhrigge  then  became  entitled  in  his  own  right,  as       ^TT" 
-tenant  in  tail  under  the  will  of  1815,  to  dispute  the   _      v. 
^^ralidity  of  the   subsequent  codicil  and  will.     Thomas    ^ 
.J^carher  Bcunbngge^  however,  was  not  at  this  time  de-  «. 

circus  of  commencing  further  proceedings  on  his  own  aIobi. 
.stccount,  but  William  Henry  JBainbrigge,  who  was  the 
mext  tenant  in  tail  under  the  will  of  1815,  was  anxious  to 
csommence  such  proceedings ;  and  thereupon,  and  on  the 
^Ist  of  July  1845,  the  following  agreement  was  entered 
mnto  between  Thomas  Parker  JBainbrigge  and  William 
JJenry  Sainbrigge: — 

"  The  21st  day  of  July  1845. 

"  In    consideration    of  my  brother   William   Henry 

^ainbrigge  undertaking,  in  the  event  of  the  Woodseat 

estate  being  recovered  by  him,  or  his  receiving  any  com- 

j>ensation  in  lieu  of  the  same,  beyond  his  own  costs, 

c^harges  and  expenses,  to  bear  and  pay  all  such  costs, 

oharges  and  expenses  as  I  have  incurred  in  reference  to 

^he  estates  of  my  late  uncle  Thomas  Bainbrigge,  Esq., 

deceased,  together  with  interest  after  the  rate  of  5L  for 

each  100/.  for  a  year,  on  the  principle  of  yearly  rests,  on 

such  costs,  charges  and  expenses  up  to  the  present  time. 

I  agree  to  relinquish,  release  and  make  over  to  the  said 

William  Henry  Hainbrigge  and  his  heirs,  at  his  or  their 

expense,  by  such  assurance  or  assurances,  and  at  such 

time  or  times  as  he  or  they  shall  require,  all  my  right 

and  title  in  and  to  the  said  estates,  or  any  of  them,  under 

any  will  of  the  said  Thomas  Hainbrigge  deceased,  or  as 

lis  heir  at  law. 

**  T.  P.  Bainhrigger 

"  In  consideration  of  the  above  agreement,  I  under- 
take, in  the  event  therein  specified,  to  bear  and  pay  all 

such 
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1854.       such  costs,  charges,  expenses  and  interest  as  are  therein 

mentioned. 

W.  H.  Bainbriffge." 


€{ 


At  this  time  the  drafts  of  the  bills  of  costs  of  the 
Plaintiff,  John  Moss,  against  JTiomas  Parker  JBmh 
brigge,  in  respect  of  the  previous  litigation  and  summaries 
of  accounts  between  them,  had  been  made  out  and  de- 
livered to  Le  Hunt,  at  the  request  of  Thomas  Parka 
Bainhrigge.  One  of  the  questions  in  dispute  was  as  to 
the  conclusion  to  be  drawn  from  the  evidence  connected 
with  the  making  out  and  delivery  of  these  bills  of  costi 
and  summaries  of  accounts;  but,  for  the  present,  it  ii 
sufficient  to  state  that  they  were  delivered  to  Le  HtaU 
on  the  14th  of  July  1845,  and  remained  in  his  pos- 
session, at  all  events,  until  the  5th  oi  August  1845,  when 
the  bills  of  costs  were  returned  to  the  Plaintiff,  Jokn 
Moss,  with  a  view  to  the  then  intended  litigation  (whether 
the  other  documents  were  then  returned  was  in  dispute 
between  the  parties) ; — that  they  were  made  out  upon 
the  principle  of  charging  compound  interest  on  the  bills 
of  costs ; — and  that  they  showed  that  the  Plaintiff,  John 
Moss's,  costs,  charges  and  disbursements  in  respect  of 
the  litigation  and  interest  thereon,  with  annual  rests, 
amounted  to  10,005Z.  45.  2d.,  and  that  the  sum  of 
9,370/.  Ss.  5d.  was  due  to  the  Plaintiff,  John  Moss,  upon 
the  accounts  as  made  out,  after  deducting  his  receipts. 

After  the  delivery  of  these  bills  of  costs  and  accounts, 
some  communications  (which  are  more  particularly  re* 
ferred  to  in  the  judgment  of  Lord  Justice  Turner)  passed 
between  the  Plaintiff  John  Moss  and  Le  Hunt,  and  also 
between  the  Plaintiff  John  Moss  and  TTiamas  Parker 
Bainbrigge,  and  ultimately,  on  the  18th  of  November 
1845,    Thomas   Parker   Bainbrigge    signed   and  gave 

to 
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to  the  Plaintiff  John  Mass,  the  following  memoran-        1854. 

dum :—  >^*v-^/ 

Most 

mm 

"  Memorandum  of  an  agreement  made  the  18th  day   Bainbrigob. 
o(  November  1845,  between  Thomas  Parher  Bainbrigge,    Bainbriook 
of  Derby,  Esq.,  for  himself,  his  heirs,  executors  and  ad-        Mmi. 
ministrators  of  the  one  part,  and  John  Moss,  of  the  same 
place,  solicitor,  for  himself,  his    heirs,  executors  and 
administrators  of  the  other  part : — 

''Whereas  certain  proceedings  in  equity  and  at  law 
have  heretofore  taken  place,  in  which  questions  have 
1>een  raised  as  to  whether    Thomas  Bainbrigge,  Esq., 
deceased,  the  late  uncle  of  the  said  Thomas  Parher 
bainbrigge,  had  duly  made  and  executed,  when  of  sound 
nind,  a  certain  document  bearing  date  the  17  th   day 
of  June  1818,  alleged  to  be  a  codicil  to  a  prior  will  of 
^he  said  Thomas  Bainbrigge,  deceased ;  and  also  another 
document  bearing  date  the  18th  day  of  June  1818,  al- 
leged to  be  a  will  of  the  said  Thomas  Bainbrigge,  de- 
creased, in  which  proceedings  the  said  John  Moss  was 
employed   as   the   solicitor   and    attorney   of   the   said 
Thomas  Parher  Bainbrigge,  who  had  an  interest  in 
netting  aside  the  said  alleged  codicil  and  the  said  alleged 
"^nrill,  and  supporting  a  prior  will  of  the  said   Thomas 
^^ennhrigge,  deceased;    and   the   said  Thomas  Parher 
^^ainbrigge  became  and  is  now   indebted  to   the  said 
m^ohn  Moss  for  certain  costs,  charges,  and  expenses,  and 
^noney  paid,  laid  down,  and  expended  in  reference  to 
^he  said  proceedings,  which,  with  interest  on  the  prin- 
triple  of  annual  rests,  amounted,  according  to   certain 
accounts  delivered  to  the  said   Thomas  Parher  Bain" 
Irrigge,  and  investigated  and   approved   by  him,   to   a 
balance  or  sum  of  9,377/.  Ss.  5d, :    And  whereas  the 
«aid  John  Moss,  having  great  friendship  and  personal 
regard  for  the  said   Thomas  Parher  Bainbrigge,  hath 
consented  to  accept  from  the  said  Thomas  Parher  Bain- 
brigge 
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1854.       brigge  the  sum  of  S^SOOZ-i  in  manner  hereinafter  men- 

^■^'^'^"^^      tioned,  in  discharge  of  the  said  sum  of  9,37 7Z.  Ss.  5d., 

^*'        subject  to   the  contingency  and  agreement  hereinafter 

Bainbriggb.   contained:    Now,   the   said  John  Moss  doth    hereby 

Bainbeiggb    agree  with  the  said  Thomas  Parker  Bainbrigge,  that 

MoBB.  he,  the  said  John  Moss,  will  accept  and  receive  from 
the  said  Thomas  Parker  Bainbrigge  the  sum  of  1,500/., 
paid  by  him  to  the  said  John  Moss  at  the  time  of  sign- 
ing this  agreement,  and  the  further  sum  of  2,000/.,  to 
be  secured  to  the  said  John  Moss,  with  interest  at  the 
rate  of  5/.  for  each  100/.  for  a  year,  by  the  promissory 
note  of  the  said  Thomas  Parker  Bainbrigge,  payable  to 
the  said  John  Moss  or  his  order  on  demand,  the  said 
sums  of  1,500/.  and  2,000/.  (amounting  together  to  the 
sum  of  3,500/.),  being,  when  the  said  sum  of  2,000/. 
and  interest  shall  be  wholly  paid,  but  not  otherwise,  in 
full  discharge  of  the  said  sum  of  9,377/.  3^.  5c/.,  except 
the  said  Thomas  Parker  Bainbrigge,  or  his  brother, 
William  Henry  Bainbrigge,  or  their,  or  one  of  their 
heirs  or  assigns,  should  come  into  possession  as  tenant 
in  tail,  or  otherwise,  of  the  estates  of  the  said  Tlumias 
Bainbrigge,  deceased,  or  some  part  thereof,  or  obtain 
some  compensation  in  lieu  of  the  same,  beyond  the 
future  costs,  charges,  and  expenses  of  recovering  the 
said  estates,  or  some  part  thereof,  or  in  obtaining  the 
said  compensation  ;  but  the  said  Thomas  Parker  Bain^ 
brigge  agrees  with  the  said  John  Moss,  that,  if  any  such 
event  siiould  take  place,  the  said  Thomas  Parker  Bain-- 
brigge  or  the  said  William  Henry  Bainbrigge,  or  their, 
or  one  of  their,  heirs  or  assigns,  shall  pay  to  the  said 
John  Moss,  his  executors,  administrators,  or  assigns,  the 
balance  of  the  said  sum  of  9,377/.  3^.  5d.,  being  the 
sum  of  5,877/.  3s,  5d.,  or  so  much  of  the  said  last^ 
mentioned  sum  as  the  value  of  the  said  estates,  or  the  part^ 
thereof,  of  which  the  said  Thomas  Parker  Bainbrigge 
or  the  said    William  Henry  Bainbrigge,  or  their,  o 

eithe 
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either  of  their^  heirs  or  assigns,  shall  come  into  posses-  1854. 
sion  as  tenant  in  tail,  or  otherwise,  shall  amount  to,  or 
as  the  compensation  in  lieu  of  the  same,  beyond  the  said 
future  costs,  charges^  and  expenses  of  recovering  the 
said  estates,  or  some  part  thereof,  or  in  obtaining  the 
said  compensation  shall  amount  to:  and  in  case  there 
should  be  any  costs  recoverable  under  any  of  the  before 
mentioned  suits  or  proceedings,  and  not  yet  received, 
the  said  John  Moss  to  have  the  full  benefit  thereof.  As 
witness  the  hands  of  the  parties. 

Thomas  P.  Bainbrigge. 
John  Moss. 
Witness,  James  W.  Griffith. 

In  the  meantime,  and  on  the  8th  of  November  1845, 
s  bill  was  filed  in  this  Court  by  William  Henry  Bain- 
irigge,  in  the  name  of  Thomas  Parher  Bainbrigge, 
asserting  the  title  under  the  will  of  1815;  and  another 
4and  not  less  expensive,  litigation  thus  commenced.  The 
Plaintiff  John  Moss  acted  as  the  solicitor  of  William 
Jlenry  Bainbrigge  throughout  this  litigation  also.  Du- 
ring the  progress  of  it,  William  Henry  Bainbrigge,  at 
the  request  of  the  Plaintiff  John  Moss,  wrote  and  sent 
to  him  the  following  letter : — 

^*  June  4th  1848,  Liverpool. 
My  dear  Moss, 


Having  for  many  years  past  employed  you  with 
the  utmost  confidence  and  satisfaction  as  my  attorney 
and  solicitor  in  various  business  transactions,  and  you 
having  made  advances  of  money  to  me  for  my  use  and 
benefit,  I  find  that  I  am  indebted  to  you  in  a  consider- 
able sum  of  money,  on  a  balance  of  account  on  trans- 
actions commencing  in  the  year  1838  and  down  to  the 
^present  time,  and  it  being  inconvenient  for  me  to  dis- 
charge the  sum,  I  wish  you  to  receive  this  as  my  declara- 
tion 
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1854.        tion  that  no  advantage  will  be  taken  by  me  of  the  date 

^■^^^'^^^       of  any   of   the   matters  or    things   contained  in    your 

y^  account  against  me,  and  that  I  will  not  at  any  time 

Baimbriqoe.   nvaii  myself  of  any  plea  of  the  Statute  of  Limitations  or 

Bainbeiooe    otherwise,  to  prevent  your  recovering  the  same  moneys 

Mom.        (if  necessary);  and  that  by  your  allowing  me   time   I 

undertake   to   pay  interest  on  the   balances  appearing 

against  me   from  time   to  time,  upon  the  principle  of 

annual  rests,  until  paid ;  and  that  you  shall  not  in  any 

way  be  damaged  or  prejudiced  by  not  having  delivered 

any  bills  of  costs  to  me ;  and  you  may  consider  this  as 

a  safeguard  and  protection  against  any  of  the  formalities 

required  by  law  in  anywise  relating  to  your  bills  of  costs, 

or  accounts,  or  otherwise. 

"  Believe  me, 

**  My  dear  Moss, 

"  Yours  sincerely, 
"  John  MosSf  Esq.,  "  W.  H.  Bainlrigger 

''  Derby. 

The  proceedings  in  this  Court  resulted  in  an  action 
being  directed  to  be  brought  to  try  the  validity  of  the 
testamentary  instruments.  The  action  was  accordingly 
brought  by  William  Henry  Bainbrigge,  in  the  name  of 
Thomas  Parker  Bainbrigge,  and  was  tried  at  the  Staf' 
ford  Summer  Assizes  for  the  year  1850,  when  a  verdict 
was  returned  for  the  Plaintiff,  thus  establishing  the  title 
under  the  will  of  1815.  A  new  trial,  however,  was  moved 
for  and  granted,  and  upon  the  second  trial  coming  oi^ 
the  parties  came  to  a  compromise  upon  the  terms  em- 
bodied in  a  memorandum,  which  was  signed  by  the 
Attorney-General  on  the  one  part,  and  Sir  Fitsrog  KeUg 
on  the  other,  and  by  the  agreement  contained  in  which 
there  was  to  be  a  verdict  for  the  lessor  of  the  Plaintifi, 
Thomas  Parker  Bainbrigge,  (acting  by  William  Henrg 
Bainbrigge,)  subject  to  the  following  terms: — **  Lessor  of 

PlainUff, 
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Plaintiff,  in  ejectment,  to  pay  to  the  Defendant  25,000/.,        1854. 
Defendant  undertaking  effectually  to  convey  the  estate  to       ^•^•v-^-' 
lessor  of  Plaintiff,  discharged  of  incumbrances,  thereupon  ^ 

created  by  or  through  him,  and  of  the  legacies  under  the    Bainbrioob. 
will  of  1818."     Then  ifany  question  arose  in  carrying  the    Bainbrioob 
agreement  into  effect,  it  was  to  be  referred  to  the  Attor-        Moss. 
ney-General  and   Sir  Fitzroy  Kelly,  and  in   case  of 
difierence  between  them,  to  be  referred  to  Mr.  Turner, 
the  conveyancer.     **  As  to  the  ultimate  determination  of 
all  suits  in  equity  and  other  proceedings,  the  same  to  be 
settled  by  the  Attorney-General  and  Sir  Fitzroy  Kelly, 
or  the  above  Mr.  Turner.    Each  party  to  pay  his  own 
crests  at  law  and  equity  in  all  proceedings  up  to  this 
^ay." 

William  Henry  Bainbrigge  had,  about  this  time,  en- 
tered into  a  treaty  of  marriage  with  Miss  Emma  F. 
^ates;  and  the  estates  were  proposed  to  be  dealt  with, 
:ffbr  the  purposes  of  the  settlement,  upon  the  marriage. 
In  consequence  of  this  proposal  the  Plaintiff,  John  Moss, 
desired  to  have  a  charge  upon  the  estates  for  the  amount 
^ue  to  him  in  respect  of  the  costs  of  both  the  litigations. 
This  claim,  and  other  claims  upon  the  estate,  formed  the 
subject  of  communication  between  the  Plaintiff,  John 
^Jkfoss,  and  Thomas  Parker  Bainbrigge,  William  Henry 
^JSaikbrigge,  and  Mr.  Lace,  a  solicitor  at  Liverpool,  who 
^^ras  acting  in  the  matter  for  the  father  of  Miss  Yates, 
Xhe  intended  wife ;  and,  ultimately  on  the  30th  of  May 
X851,  Thomas  Parker  Bainbrigge,  and  William  Henry 
Sainbrigge,  signed  the  following  memorandum : — 

*'  We,  the  undersigned,  Thomas  Parker  Bainbrigge, 
skSkd  William  Henry  Bainbrigge,  do  hereby  respectively 
crharge  our  respective  interests  in  the  Woodseat  and 
-JDraycott  estates,  and  all  other  the  real  estates  which 
l>cloDged  to  our  late  uncle,  Thomas  Bainbrigge,  Esq., 

deceased. 
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1854.        deceased^  with  the  payment  to  John  Moss,  of  Derby, 
^•^^^^^       solicitor,  of  all  sums  of  money,  and  bills  of  costs,  charges 
V.  and  expenses,  owing  to  him  by  both  or  either  of  us,  with 

Bainbrioge.  lawful  interest  on  the  same  respectively,  upon  the  prin- 
jsainbrigob  ^jp]g  Qj-  annual  rests,  and  we  respectively  agree  with  the 
Most.  said  John  Moss,  to  execute  all  such  good  and  sufficient 
disentailing,  and  other  deeds  and  securities  as  may  be 
necessary,  and  he  may  require,  to  effect  a  legal  and  pro- 
per mortgage,  (with  all  proper  and  usual  clauses,  provi- 
sions and  covenants,)  to  him  of  the  said  estates  for  the 
said  sums  of  money,  bills  and  interest ;  and  we  both,  and 
especially  Thomas  Parker  Bainbrigge,  declare,  that  this 
charge,  and  the  said  mortgage  in  favour  of  the  said  John 
Moss,  shall  have  priority  over  any  claims  or  claim  v^hich 
the  said  Thomas  Parker  Bainbrigge  may  have  upon 
the  said  estate,  or  upon  the  said  William  Henry  Bain" 
brigge  in  respect  thereof.     Dated  the  30th  day  of  May, 

1851. 

"  Thomas  Parker  Bainbrigge. 

William  Henry  Bainbrigge^ 

And  on  the  same  day  William  Henry  Bainbrigge  also 
signed  a  further  memorandum  as  follows :  — 

"  I,  the  undersigned,  William  Henry  Bainbrigge,  do 
hereby  charge  my  interest  in  the  Woodseat  and  J^ray- 
cott  estates,  and  all  other  the  real  estates  which  belonged 
to  my  late  uncle  Thomas  Bainbrigge,  Esq.,  deceased, 
with  the  payment  to  my  brother  Thomas  Parker  BavH" 
brigge,  Esq.,  of  all  sums  of  money  and  interest,  owing  to 
him  by  me.  And  I  agree  with  the  said  Thomas  Parker 
Bainbrigge  to  execute  all  such  good  and  sufficient  dis- 
entailing and  other  deeds  and  securities  as  may  be  neces- 
sary, and  he  may  require,  to  effect  a  legal  and  proper 
mortgage,  (with  all  proper  and  usual  clauses,  provisions 
and  covenants,)  to  him  of  the  said  estates  for  the  said 
sums  of  money  and  interest;   but  I  declare  that  thia 

charge. 
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charge,  and  the  said  mortgage,  in  favour  of  the  said  ^  _ 
Th€>vnas  Parker  Bainbrigge^  shall  be  subject,  and  sub- 
seci^v&ent  to  any  claims  or  claim  which  John  Moss,  of 
JI>crhy,  solicitor,  may  have  upon  the  said  estates,  or  upon 
both  or  either  of  us  in  respect  thereof.  Dated  the  30th 
dajr  oiMay,  1851. 

''  W.  H.  Bainbrigge:' 

^Iiese  memorandums  having  been  signed,  the  estates 
put  into  settlement  upon  the  marriage  of  William 
try  Bainbrigge,  by  deed,  dated  the  4th  o(  June  1851, 
under  which  a  power  to  charge  the  estates  with  46,000^ 
reserved  to  William  Henry  Bainbrigge. 


TVUliam  Henry  Bainbrigge  afterwards,  on  the  23rd 

^f  Jtfarch,  1853,  obtained  ex  parte  the  common  order  to 

^^^  the  Plaintiff  t/oAn  Mosss  bills  of  costs  against  him  ; 

^ut  on  the  15th  of  April  1853,  this  order  was  discharged, 

And  thereupon  the  Plaintiff  t/ioAn  Moss  brought  an  action 

Against  Thomas  Parker  Bainbrigge,  upon  the  agreement 

^f  November  1845,  and  another  action  against  William 

B^nry  Bainbrigge,  for  his  bills  of  costs  ;  and  on  the  18th 

<^f  April  1853,  he  also  filed  the  bill  in  the  first  of  these 

*^>ta,  whereby    he   prayed  that   an   account  might   be 

**"ten  of  what  was  due  and  owing  to  him  for  interest  on 

^e  said  principal  sum  of  9,377/.  3«.  5d.  on  the  principle 

of  animal  rests,  and  that  such  interest,  when  ascertained, 

^'Slit  be  added  to  the  said  principal  sum,  and  that  it 

"^'ght  be  forthwith  referred  to  one  of  the  Taxing  Masters 

^  the  Court,  to  tax  the  bills  of  costs  of  the  Plaintiff 

*Saiii8t  the  Defendant  William  Henry  Bainbrigge,  de- 

''^^red  to  him  on  the  6th  day  of  August  1852;   and 

^^  in   taxing  such    bills   of  costs,   regard  might  be 

^^  to  the  aforesaid  agreement  of  the  18th  of  Novem- 

^  1845,  the  letter  of  the  4th  of  June  1848,  and  the 

^^^rtaking  of  the  30th  of  May  1851,  signed  by  him 

Vol.  VI.  X  D.iLG.    and 
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1854.        and  the  Defendant  Thomcis  Parker  Bainbriffge,  and  that 
"^  "**^       an  account  might  be  taken  of  all  advances  of  money  made 

Af 088  

„.  to  or  on  account  of  William  Henry  Bainbrigge  by  the 

Bainbrioob.    piajntiff,  with  lawful  interest,  on  the  principle  of  annual 
^^^^^  rests ;  and  that  it  might  be  declared,  by  the  decfee  of  the 

Moss.  Court,  that  under  and  by  virtue  of  the  undertaking  of  the 
30th  of  May  1851,  signed  by  him  and  the  Defendant 
Thomas  Parker  Bainbrigge,  the  Plaintiff  was  entitled  to 
stand  as  a  mortgagee  upon  the  real  estates  devised  to  or  in 
trust  for  Thomas  Parker  Bainbrigge,  and  the  heirs  of  his 
body,  as  therein  before  mentioned,  for  the  principal  sum 
of  9,377/.  3s.  5d.,  and  such  interest  as  aforesaid,  as  'a 
principal  sum  carrying  interest,  and  for  what  should  be 
found  due  and  owing  to  the  Plaintiff  on  taxing  his  bills 
of  costs  as  aforesaid,  and  on  his  said  advances ;  and  that 
such  sum  of  money  and  interest  might  be  declared  Co 
form  together  a  second  principal  sum  carrying  interest, 
and  that  the  Defendants  TTiomas  Parker  Bainbrigge  and 
William  Henry  Bainbrigge  might  be  decreed,  by  a  short 
day,  to  be  appointed  by  the  Court,  to  pay  to  the  FlaintiflT 
the  two  principal  sums  and  interest,  and  his  costs  of  tbAt 
suit,  and  that  in  default  of  such  payment,  they  might  be 
ordered  to  execute,  or  to  cause  or  procure  to  be  executed, 
a  proper  conveyance  of  the  said  estates  to  the  Plaintiff 
and  his  heirs,  by  way  of  mortgage,  according  to  the 
undertaking  of  the  30th  of  May  1851,  in  which  all  proj)^ 
parties  might  join,  for  securing  to  the  Plaintiff,  his  exe« 
cutors,  administrators  and  assigns,  the  said  prikieipal 
sums  and  interest ;  and  that  the  Plaintiff  might  be  de- 
clared, on  such  mortgage  being  made  and  executed, 
entitled  to  foreclose  all  equity  of  redemption  in  the  said 
estates,  and  every  part  thereof,  created  or  existing  subsl^ 
quent  to  the  SOth  of  May  1851 ;  that  the  Plaintiff  might 
be  declared  entitled  to  redeem  all  mortgages  and  incatn* 
brances  affecting  the  said  estates  prior  to  the  Inoltg^g(^, 
vi^hich  he  was  entitled  to  have  ttxade  him  as')^ti68a(id; 

'  aod 
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^nd  Uiat;for  such  purpo8e«  all  proper  inquiries  might  be        1854. 
directed  by  the  Court,  to  ascertain  of  what  such  prior       "^-^^^^ 
s^portgages  and  incumbrances  consisted,  and  the  persons  ^^ 

entitled  thereunto,  and  to  ascertain  the  priorities  of  the    Baimimoob. 
j3 did  mortgages  and  incumbrances,  the  Plaintiff  thereby    B^'"*"®«« 
^yfiering   to   redeem    the    same;     that  the   Defendants        Moms. 
Thomas  Parker  Bainbrigge  and  William  Henry  Bain- 
brigge  might  jointly  and  severally  be  restrained  by  the 
order  and  injunction  of  the  Court,  from  receiving  or 
baving  paid  to  them,  or  to  either  of  them,  or  for  their  or 
either  of  their  use,  the  principal  sum  of  1,500Z.,  and 
interest  due  and  owing  from  the  North  Staffordshire 
Railway  Company,  or  any  part  of  such  sum  and  interest, 
'  or  of  either  of  them ;  that  a  receiver  of  the  rents  and 
i^^^fits  of   the    said    estates   might  be    forthwith    ap- 
pointed,   and    that    Thomas    Parker   Bainbrigge    and 
^'^^iiiam  Henry  Bainbrigge,  and  the  Defendants  Samuel 
flirttry  ITujmpaonf  Thomas  Parker  Bainbrigge,  and  Wil- 
wit    Dixon,  as  the  trustees  of  the    deed  of  the  4th 
oiJ'MiMe  1851,  might  be  forthwith  restrained  by  the  order 
^  injunction  of  the  Court,  from  receiving  the  said  rents 
Mid  profits,  or  any  part  thereof;  that,  if  necessary,  the 
^d  estates  might  be  sold  by  and  under  the  direction 
^  decree  of  the  Court,  and  that  the  proceeds  of  the 
'**)d  sale  might  be  applied  in  discharging  the  mortgages 
^d  incumbrances  upon  the  said  estates,  prior  to  the 
mortgage  which  the  Plaintiff  was  entitled  to  have  made 
^  aforesaid,  and  then  in  or  towards  the  discharge  of 
*^t  should  be  found  due  and  owing  to  the  Plaindff  on 
'^''^iiig  the  said  accounis,  and  taxing  his  said  bills  of  costs 
••■^Carcsaid. 


petitions  were  afterwards  presented  by,  Thomas 

'^^•'iter  Bainbrigge  and  William  Henry  Bainbrigge  for 

^  taxation  of  their   bills  of  costs.     The  petition  of 

^^Qmaa  Parker  Bainbrigge  was  dismissed  with  .costs,  but 

XS  upon 


806  CASES  IN  CHANCERY. 

1854.        upon    the    petition  of  William  Henry  JBainhngge  tl 

..  usual  order  for  taxation  was  made,  with  a  superadd! 

Moss  '     ^  * 

V.  direction  to  the  Taxing  Master  to  certify  what  was  di 

Bainbrigob 

V. 

Moss.  Thomas   Parker    Bainbrigge    and    WUliam  Hem 

Bainbrigge  subsequently  filed  the  bills  in  the  secoi 
and  third  of  these  suits ;  the  prayer  of  the  bill  filed  1 
Thomas  Parker  Bainbrigge  being,  **  that  if  and  so  ( 
as  may  be  necessary  for  the  purpose  of  enabling  tl 
Plaintiff  to  resist  and  defend  himself  and  his  interest 
the  said  estates  against  the  claims  made  by  the  said  «/oi 
Moss  to  any  further  or  greater  extent  than  he  is  entitb 
to  have  the  same  paid  or  repaid  by  the  said  WWmi 
Henry  Bainbrigge^  or  to  any  larger  amount  than  tl 
Plaintiff  has  by  his  said  answer  submitted  to  pay,  or  tl 
honorable  Court  shall  be  of  opinion  he  ought  to  pa 
the  said  memoranda  and  agreements  signed  by  the  Plu: 
tiff  may  be  set  aside  wholly  or  in  part  as  this  honcMrat 
Court  shall  think  fit ;  and  that  the  said  John  Afass  m. 
be  restrained  by  the  order  and  injunction  of  this  hone 
able  Court  from  proceeding  with  the  said  action,*'  ai 
the  bill  filed  by  William  Henry  Bainbrigge  having 
similar  prayer,  that  the  agreement  might  be  set  aside, 
far  as  was  necessary  for  letting  in  his  defence,  both  the 
bills  being  taken  to  be  in  the  nature  of  cross  bills  to  t 
bill  filed  by  Moss. 

The  causes  were  attached  to  the  Court  of  the  Masi 
of  the  Rolls,  and  first  came  before  his  Honor  on  t 
22nA  of  November  1853,  upon  exceptions  to  the  ansiri 
of  some  of  the  Defendants  in  the  first  suit ;  and  an  or^ 
'  was  then  made  by  arrangement  by  which,  after  redti^ 
all  the  proceedings,  there  was  an  inquiry  directed  to  nc^ 
tain  to  what  amount  Moss  the  Plaintiff  was  entitled  to 
charge  on  the  estates  under  the  memoranda  in  the  pfe^ 
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ings  mentioned,  or  any  or  either  of  them,  with  liberty  to 

use  the  affidavits  on  the  inquiry ;  and  then  there  was  an 

inquiry  directed  what  incumbrances  there  were  affecting 

the  estates,  and  who  were  entitled  to  the  incumbrances, 

and  what  were  their  respective  priorities. 

A  motion  for  a  decree,  and  to  vary  the  order  of  the 
22Qd  oi  November  1853,  was  afterwards  made  before  his 
Honor,  and  upon  the  hearing  of  this  motion  a  decree  was 
pronounced,  directing  in  the  first  place  that  the  bill  in  the 
first^mentioned  cause  should  be  dismissed  against  a  Rail- 
way Company  who  were  Defendants ;  then  it  was  ordered 
tbat  the  bill  in  the  second-mentioned  cause  (which  was 
l^nias  Parker  Bainbrigges  cause)  should  be  dismissed ; 
and  then  it  was  declared  that  the  memorandum  of  the 
^th  oi  May  1851,  so  far  as  it  charged  the  interest  of  the 
I^^fendant  William  Henry  Bainbrigge  in  the  estate  in 
4^esiion,  was  to  stand  as  a  security,  first  for  the  amount 
^'  the  bill  of  costs  of  the  Plaintiflf  John  Moss  against 
we  Defendant  William  Henry  Bainbrigge  for  business 
^'^sacted  by  him  on  his  retainer  prior  to  the  30th  of 
•™^  1851,  with  interest  at  the  rate  of  4Z.  per  cent,  per 
*Dnum  from  the  30ih  of  May  1851 ;  secondly,  for  all 
aums  of  money  due  from  the  Defendant  William  Henry 
^inbrigge  to  the  Plaintiff  for  advances  made  to  him, 
^'^h  such  interest  as  they  respectively  carried,  according 
^  the  contract  on  which  each  advance  was  made ;  thirdly, 
^^^  the  amount  due  from  the  Defendant  Thomas  Parker 
^^i^ibrigge  to  the  Plaintiflf  Moss   on  the  delivery  and 
^^tion  of  the  Plaintiflf  Jfo^^'^  bill  of  costs  for  business 
^oti^  by  him  for  Thomas  Parker  Bainbrigge,  and  on  his 
'*^iner,  prior  to   the  21st  of  July  1845.     Then    his 


1854. 


H 


^tior  declared  that  the  memorandum  of  the  30th  of 


^y  1851,  so  far  as  it  aflfected  Thomas  Parker  Bain- 
^"'^^ge^s  interest  in  the  estate,  was  to  stand  as  a  security, 
"*'M,  for  6,877/.  3^.  5d.,  the  balance  due  from  Thomas 

Parker 
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Parker  Bainhrijjge  to  the  Plaintiff  on  the  footing  of  the 
memorandum  of  the  18th  of  November  1845,  with  interest 
at  the  rate  of  4/.  per  cent,  per  annum  from  AjnH  1851 ; 
secondly.  For  the  amount  due  on  Thomas  Parker  Sain'' 
bridge's  promissory  note  for  2,000/.  and  interest ;  and» 
thirdly,  for  the  amount,  if  any,  due  from  Thomas  Parker 
Bainbrigge  to  the  Plaintiff  Moss  for  business  done  by 
him  subsequently  to  the  18th  of  November  1845,  and 
prior  to  the  30th  oi  May  1851,  with  interest  at  the  rate 
of  4/.  per  cent,  per  annum  from  the  30th  of  May  1851. 
Then  accounts  were  ordered  to  be  taken  that  the  amount 
of  Mosses  bill  against  William  Henry  Bainbrigge  for 
business  transacted  for  him  should  be  ascertained,  and  for 
that  purpose  the  Master  was  to  adopt  the  taxaUon 
directed  by  the  order  made  on  the  special  petition  pre- 
sented by  William  Henry  Bainbrigge ;  and  there  was  an 
account  directed  of  other  sums  of  money,  an  account  of 
interest,  and  an  account  of  what  was  due  by  Thomas 
Parker  Bainbrigge  for  business  done  for  him  subse- 
quently to  the  18th  oi  November  1845. 


The  grounds  upon  which  his  Honor  pronounced  this 
decree  will  be  found  in  his  judgment,  reported  in  the 
18th  vol.  of  Mr.  BeavarCs  Reports  (a). 

Mr.  Moss  and  Mr.  Tliomas  Parker  Bainbrigge 
appealed. 

The  Solicitor^GenercU,  Mr.  JR.  Palmer  and  Mr.  JSL 
Webster,  for  Mr.  Moss. 


Mr.  Bolt  and  Mr.  J.  V.  Prior,  for  Thomas  Parker 
Bainbrigge. 

The 

(a)  Page  478. 
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The.  following  authorities  were  cited: — Gourley  v.        1854, 

Wood  (a),  Co.  Litt.  (6) ;    Hamilton  v.  Le  Grange  (c) ;       ^T*"^*^^ 

Ryder  v.  Mayor  of  Faversham(^d)\   Blackburn  v.  TTar-  „. 

iricA  (tf) ;  rarfe^on  v.  Backhouse  (/).  ^jM^^f »o««: 

Bainbriggb 

1   1. 1 

V* 

MoiB. 


The  SoUfdtor- General,  in  reply. 
Judgment  reserved. 


»» » .  • 


jR&e  LoED  Justice  Knight  Baugs. 

Our  decision  of  these  causes  ha?  been  delayed  hy  the 
Kiecessity  of  examining  in  a  case  of  the  description  of  that 
l^fore  us  with  the  utmost  care  and  attention  the  whole  of 
^iie  evidence,  but  also  by  a  doubt,  to  which  I  shall  have 
occasion  particularly  to  advert,  not  even  yet  removed  from 
our  minds,  as-  to  one  portion  of  the  dispute.  With  re- 
ard  to  all  else  we  are  satisfied. 


1855. 
Jan,  25. 


The  first  question  for  consideration  has  been  that  of  the 

•^r^idity  in  a  Court  of  Equity  of  the  agreement  dated  the 

2^£lh  of  November  1845,  as  to  which, — assuming  what  is 

^^^robably  true,  that  the  burden  of  supporting  that  agree* 

cxmcntis  on  Mr*  Moss,  and  that  of  impeaching  it  not  on  any 

^-^lierof  the  parties  to  the  litigation, — I  think  that  the  facts 

ism  evidence  establish  the  validity  of  the  contract  equitably 

^^^  well  as  legally,  and  entitle  Mr.  Moss  to  the  benefit  of 

^^  in  the  causes.     It  appears  to  me  from  the  evidence  to 

^%ve  been  obtained  by  him  not  by  means  of  misrepre* 

Mutation,  of  suppression  or  of  fraud  of  any  kind,  not  by 

^eans  of  any  exercise  of  power,  if  there  was  power,  not 

hj  means  of  exercising  unduly  any  influence,  if  there  was 

influence. 


(a)  3  Jo.  4*  Lat.  678. 

(6)  42  a. 

(0  2H.B/.  144;  4r.il.  613. 


(d)  5  De  G.,  Mac.  if  G.  350. 

(e)  2  F.  4-  C.  92. 
(/)  Q,  Coop.  231. 
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1855. 


influence^  nor  in  any  sense  unfairly.  I  am  satisfied,  con- 
sidering especially  the  intervention  of  Mr.  JBainbrigge 
Le  Hunt  in  the  matter,  that  Mr.  Thomas  Parker  Bain- 
hrigge  signed  it  deliberately,  when  in  possession  of  as 
much  knowledge  and  with  as  much  advice  and  assistance 
as  it  was  necessary,  according  to  the  rules  and  principles 
affecting  the  relation  of  client  and  solicitor,  that  he  should 
have  in  order  to  the  complete  validity  legally  and  equitably 
of  the  transaction.  My  opinion,  therefore,  is  that  its 
would  be  doing  less  than  justice  to  Mr.  Moss  to  set  aside 
the  agreement,  or  treat  it  otherwise  than  as  binding  at 
law  and  binding  here  according  to  its  tenor* 


Jd 

■j 

it 


With  respect  to  the  agreements  of  30th  May  185L^C  1, 
those  two  instruments  must,  I  think,  be  taken,  read  an»  ^ni 
construed  together ;  though  whether  the  Court  ought  fi 
the  purpose  of  construing  them  to  have  regard  to 
earlier  agreements,  or  any  one  or  more  of  them,  is  not, 
apprehend,  a  material  question.  Upon  the  point,  howeveK'  -^s^ 
of  valuable  consideration,  I  was  for  some  time  not  satisfiec^  ^' 


1 


to 


But  my  opinion  now  is,  that  the  contents  of  the 
agreements  of  1851,  combined  with  the  other  facts  prov< 
are  sufficient  to  exclude  both  Mr.  Thomas  Parker 
hngge  and  Mr.  William  Henry  Bainhrigge  from  any  rig] 
to  contend  at  law,  that  either  of  those  two  agreemen 
was,  as  to  any  portion  of  its  provisions,  not  founded 
a  valuable  consideration.     They  must,  therefore,  I  thi 
be  treated  as  legally  binding  throughout,  and  for 
purpose,  unless  obnoxious  wholly  or  in  part  to  the  osu 
laws,  which  in  that  year  were  in  force,  respecting 
rities  on  land.     Upon  which  question,  after  some  hesi 
tion,  I  have  come  to  the  conclusion,  that  according 
the  true  construction  and  effect  of  these  two  documenC==^^ 
the  words,  "  with  lawful  interest  on  the  same  respectivel.^^' 
upon  the  principle  of  annual  rests"  contained  in  one  ^^* 
them,  relate  only  to  interest  before  and  down  to  thei'* 

Aster 
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date^  namely,  30ih  May  1851,  and  that  the  two  instru-        1855. 
ments  are  in  every  point  legally  unobjectionable. 


Moss 


The  question  of  their  validity  in  equity  is  different.    Bainbriooe. 
And  as  to  this  my  impression  is,  that  Mr.  Thomas  Parker 


V. 


Bainbrigge  and  his  brother  ought,  from  the  evidence,  to        Moss, 
be  inferred   to  have  understood  and   been  sufficiently 
advised  concerning  the  nature  and  effect  of  each  of  the 
agreements  of   May  1851,  before  either  of  them  was 
signed ;  that  it  was  an  honest,  a  reasonable  and  not  an  im- 
prudent act  on  the  part  of  Mr.  William  Henry  Bainbrigge 
to  sign  both,  and  on  his  brother's  part  to  sign  one  of 
them ;  that  neither  of  the  brothers  was  deceived,  misled, 
unduly  pressed  or  unduly  influenced,  or  otherwise  than 
a  perfectly  free  agent  in   the  transaction,  and  that,  as 
between  them  and  Mr.  Moss,  both  of  the  two  agree- 
ments must  be  considered  as  equitably  good,  an  obser- 
vation, however,  that  I  ought,  perhaps,  to  qualify,  so  far 
as  the  ''rests'*  are  concerned;    I   mean  the  rests,  for 
which  in  one  of  the  two  papers  there  is  an  express  pro- 
vision  in   Mr.  Moss's  favour.     With  regard    to  those 
rests  I  do  not  give  an  opinion,  for  Mr.  Moss  has  by  his 
counsel    submitted   and   consented  to   waive   his   right 
(if   any)   to   compound    interest,   not   included   in   the 
9,377/  3s.  bd     He  is,  however,  entitled  to  simple  in- 
terest at  the  rate  of  5/.  per  cent,  per  annum,  on  the 
5,877/.  3*.  5rf.,  from  the  30th  of  May  1851,  if  not  from 
an  earlier  time,  and  to  simple  interest  at  5  per  cent,  per  . 
annum,   on   the    debt   due  from   Mr.   William  Henry 
Bainbrigge^  calculated  from  the  end  of  each  year  upon 
the    amount  of  principal   for  the  time   being    due.     I 
understand  Mr.  Moss  to  be  willing  to  undertake,  and 
I  accordingly  consider  him  as  undertaking,  not  to  pro- 
ceed at  law  against  either  of  his  two  debtors,  without 
the  leave  of  the  Court.     This  being  so,  I   think  that 
Mr.  Moss  may  now  be  declared  entitled  to  his  costs  of 

bolh 
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1855.       both  the  cross  suits,  but  the  taxaUon  should  be  delayed 

until  the  accounts  shall  have  been,  taken,  and  the  final        JT^ 
hearing  of  the  original  cause* 

It  will  have  been  observed,  perhaps,  that  I  have  ex-  — -..2. 
pressed  no  opinion  as  to  Mr.  Mosis  title  or  claim  to  «3co 
simple  interest  on  the  5,8772.  Ss.  Sd.,  for  the  whole  or  any  '^c.^y 
part  of  the  interval  between  the  18th  of  November  1845  ^S^ 
and  the  30th  of  May  1851.  Of  this  point  my  learned  JE»fd 
brother  and  myself  not  having  hitherto  taken  exactly  "^^Ij 
the  same  view,  we  found  an  opportunity  of  mentioning  3^  ig 

it  to  the  Lord  Chancellor,  who  has  at  our  request  con c^ 

sented  that  it  shall  be  argued  separately  before  the  fuILS  MM 
Court,  and   he  has  fixed  for  this  purpose  Wedn^day^^jsy 
next,  when  the  minutes  which  we  propose  in  all  othenK-^r 
respects,  and  which  will  presently  be  read,  are  eithenv^^r 
in  their  actual  state,  or,  if  altered  now  by  us,  as  socj^^ao 
altered,  to  be  considered  as  settled,  and  the  single  poinft'  .^=]t 
to  be  discussed  will  be  that  of  interest  for  the  limitedE^^ 
period  that  I  have  just  mentioned^  on  the  footing  of  th^i»'  ^e 
correctness  of  these  minutes,  so  far  as  they  shall  extend 

The  Lord  Justice  Turner,  after  stating  the  sum 
mary  of  the  case  above  given,  proceeded  thus : — 

The  questions  to  be  decided  upon  the  appeals  mns 
mainly  depend  upon  the  validity  and  effect  of  the 
ments  of  the  30th  of  May  185.1,  but,  in  order  to  arriv 
at  a  just  conclusion  upon  those  points,  it  is,  I  think 
necessary  first  to  consider  the  agreements  which  ha 
been  previously  entered  into  between  the  parties.  I 
deed,  the  appeals  before  us  relate  directly  to  some  oj 
these  previous  agreements. 

The  first  of  these  agreements  is  dated  the  21st  o 
Juljf  1815.    [I  I  is  Lordship  read  it.] 

There 
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There  is  no  dispute  between  these  parties  upon  the  1855.. 
subject  of  this-  agreement,  and  it  is  unnecessary  there-  ^^^-'■^*-' 
fore  to  comment  at  any  length  upon  it.  It  is  important,  ^^ 
however,  to  observe  that  it  is  sworn  and  not  denied,  that  Bawbrioo*,, 
this  agreement  was  arranged  between  Thomas  Parker  B*"'-""W; 
BaiTibrigge  and  William  Henry  Sairibrigge,  when  the  Mo»% 
PlaintifFy  John^  Moss,  was  not  present.  I  find  in,  the 
affidavit  of  Mr.  Moss  this  statement,  of  which  I  find  (on 
that  poilfit),  no  denial  whatever,  ^^That  I  believe  the 
terms  of  the  agreement  were  fibally  arranged  or  agreed 
upon  between  the  said  Thomas  Parker  Bainbrigge 
and  the  said  William  Henry  Bainbrigge  themselves,  at 
the  house  of  the  former,  when  I  was  not  present,  the 
latter  of  whom  personally  gave  me  instructions  to  prepare 
the  said  agreement."  It  is  important  also  to  observe, 
that  it  b  in  this  agreement  that  we  first  have  any  refer- 
ence to  the  interest  being  computed  upon  the  principle 
of  annual  rests,  and  that  the  agreement  affords  strong 
evidence  that  it  was  then  intended,  that  in  the  event  of 
the  eajate  beii^  recovered.  Mosses  costs,  charges  and 
expenses  should  be  paid  in  full,  and  paid  with  interest 
computed  upon  the  principle  of  annual  rests,  for  it  can 
hardly  be  imputed  to  Thomas  Parker  Bainbrigge,  that 
he  intended  to  Biake  a  profit  out  of  the  costs,  by  paying 
Moss  the  amount  of  the  costs,  and  taking  to  himself  the 
mterest.  It  would,  I  think,  be  going  too  far  to  hold  that 
this  agreement  shows  that  the  costs  to  be  paid  were  not 
to  be  the  taxed  costs  only,  but  the  agreement  proves  to 
my  mind  conclusively,  that  whatever  might  have  been 
the  previous  arrangement  as  to  costs  out  of  pocket  only 
being  paid,  and  as  to  any  further  payment  being  left 
upon  a  mere  honorary  understanding,  it  was  at  this  time 
intended  by  all  parties,  that  in  the  event  of  the  estates 
being  recovered,  the  costs  were  to  be  paid  in  full,  and 
paid  with  interest  computed  upon  the  principle  of  annual 
rests. 

The 
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1855.  The  next  agreement  is  that  of  the  18th  of  November 

1845,  which  is  impeached  directly  by  the  bill  filed  by 
t7.  Thomas  Parker  BainbriggCf  and  indirectly  by  the  bill 

Bainbrioob.    gig^j  jjy  William  Henry  Bainhrigge.     This  agreement 

^  is  made  between  Thomas  Parker  Bainhrigge  and  Moss. 

Mofs.  I  have  already  read  it.  The  provisions  of  it  are  that 
Moss  agrees  to  take  3«500/.  in  satisfaction  of  9,300/.  and 
odd  which  is  stated  upon  the  agreement  to  have  been 
ascertained  to  have  been  then  due  to  him  from  Thomas 
Parker  Bainhrigge,  subject  to  this  proviso,  that  if  the 
estate  should  be  recovered  the  full  amount  of  the  bills 
of  costs  should  be  paid. 

The  broad  grounds  upon  which  this  agreement  is 
impeached  are:  that  there  had  been  no  delivery  and 
no  examination  of  the  bills  of  costs,  and  no  settlement 
of  the  accounts ;  that  the  communications  between  the 
parties  which  led  to  the  agreement  had  proceeded  upon 
the  footing  that  Tliomas  Parker  Bainhrigge  was  to  be 
repaid  by  William  Henry  Bainhrigge  out  of  the  ^states, 
when  recovered,  whatever  sum  he  might  pay  to  Moss 
under  the  agreement;  and  that  he  was  not  advised  by 
Moss  that,  by  entering  into  the  agreement,  he  might 
become  liable  to  Moss  beyond  the  amount  which  he 
could  recover  from  William  Henry  Bainhrigge ;  and  it 
is  insisted  that  the  agreement  is  at  variance  with  the 
rules  of  the  Court  with  reference  to  transactions  between 
solicitors  and  their  clients. 

It  is  said  that,  some  years  before  the  year  1845,  Moss, 
in  consequence  of  the  litigation  in  which  Tkomas  Parker 
Bainhrigge  had  been  engaged  having  proved  unsuccess- 
ful, had  agreed  to  charge  him  only  costs  out  of  pocket, 
with  simple  interest  thereon,  but  that  he  had  delayed 
making  out  the  accounts  showing  the  sums  he  had  paid 
out  of  pocket  and  the  amount  he  was  to  receive,  on  the 

footing 
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Footing  of  the  above  arrangement ;   that  a  draft  of  the        1855. 
bills  of  costs  only  was  sent  to  Le  Hunt ;  that  it  was  not      ^-^^v-^^ 
sent  to  him  till  shortly  before  the  21st  of  July  1845,  and  «. 

was  then  sent  to  him  as  the  friend  and  relation  of  Thomas    Bainbriooe 
Parker  Bainhrigge^  for  the  purpose  merely  of  ascertdn-      ^'"^ 
ing  the  amount  of  the  items  out  of  pocket,  and  the  sum        Moii. 
payable  by   Thomas  Parker  Bainbrigge  to   Moss  in 
respect  thereof,  and  upon  an  engagement  that  it  should 
be   returned  to  Moss  when  required,  and  that  it  was 
returned  to  him  shortly  after  the  21st  of  July  1845; 
that  it  was  not  examined,  except  by  Le  Hunt,  for  the 
purpose  above  mentioned ;  and  that  the  sum  of  3,500Z. 
znentioned  in  the  agreement  was  in  round  numbers,  the 
^um  calculated  as  payable  to  Moss  for  his  disbursements 
out  of  pocket,  with  simple  interest. 

The  first  issue  here  tendered  is  whether  there  had 
l>een,  before  the  year  1845,  an  agreement  by  Moss  to 
^2  barge  only  the  costs  out  of  pocke%  with  simple  interest 
Vttpon  them.  There  is  much  conflicting  evidence  on  this 
S^sue*  The  existence  of  such  an  agreement  is  positively 
^worn  to  on  the  one  side,  and  as  positively  denied  on  the 
^^ther;  but  if  it  was  necessary  to  decide  the  point,  I 
^liink  that,  looking  to  the  collateral  circumstances,  the 
c^onclusion  at  which  I  should  arrive  would  be,  that  there 
much  discussion  on  the  subject,  much  which  might 
understood  by  one  party  as  amounting  to  an  agree- 
^iKient,  and  by  the  other  not,  and  that  in  the  result  there 
no  binding  agreement  upon  the  point.  On  the  1 8th 
f  mi'uly  184S,  Le  Hunt  writes  to  Moss  in  these  terms : 
''  I  have  received  your  parcel  containing  the  bills 
^  gainst  Thomas  Parker  Bainbrigge.  I  have  looked  at 
^lie  general  accounts  marked  No.  1,  No.  la,  and  No.  15, 
ut  to  tell  you  the  truth  I  do  not  understand  them ;  they 
re  not  made  out  in  the  manner  Mr.  Bardonleau  showed 
,  and  I  must  therefore  get  him  to  explain  them,  for  I 

cannot 
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1853.       cannot  tell  which  is  the  one  on  which  my  cousin  will  be 

^-^^^^^^      expected  to  settle.     I  shall,  of  course,  not  part  \rith  any 

^  of  the  bills   to  any   one,   without  your  concurrence.** 

Bainbrigoe.   Jio^  that  expression,  "I  cannot  tell  which  is  the  one 

Bainbriooe    ^^  which  my  cousin  will  be  expected  to  settle,"  seems 

Mosi.        to  me  to  be  entirely  inconsistent  with  the  notion  that 

there  had  been  at  one  time,  anterior  to  the  date  of  1845, 

a  binding  agreement  by  Moss  to  take  the  amount  of  the 

bills  of  costs,  with  simple  interest  only. 

And  again,  on  the  6th  of  August  1845,  TAv.Le  Hunt 
writes  to  Moss  in  these  terms : — "  My  dear  Moss^ — As 
I  am  expecting  my  cousin  Tom  Bainbrigge  here  on  Fri- 
day ^  I  will  send  back  the  bills  by  him ;  I  have  not  looked 
over  the  items,  nor  can  I  pretend  to  do  so,  nor  indeed 
have  I  looked  much  at  the  general  statements,  as  I  do 
not  fully  understand  them  without  a  little  explanation, 
but  it  seems  that  Mr.  Bardonleau  has  charged  compound 
interest  on  all  the  accounts,  which,  in  my  opinion,  should 
not  be  done,  and  may  make  a  good  deal  of  difference. 
I  will  endeavour  to  see  you  to-morrow  if  not  much  en- 
gaged. It  appears  to  me  that  simple  interest  should  be 
taken  for  the  amount  of  payments  for  each  year' as  they 
successively  follow.  Of  course  you  know  nothing  of  the 
matter."  There,  again,  it  is  scarcely  possible  to  believe 
that  if  Mr.  Le  Hunt  at  that  time,  on  the  6[h  of  August 
1845,  considered  that  there  had  been  a  binding  agree- 
ment by  Moss  to  take  the  costs  out  of  pocket  with 
simple  interest  upon  them,  he  should  have  expressed 
himself  in  such  terms  as  these:— ^''  Mr.  Bardonleau  has 
charged  compound  interest,  which,  in  my  opinion,  should 
not  be  done,  and  may  make  a  good  deal  of  difference,** 
or  should  have  said, — "  It  appears  to  me  that  simple  in- 
terest should  be  taken  for  the  amount  of  payments  for 
each  year." 

I  think 
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I  think  it  in  the  highest  degfee  improbable  that  he        1865. 
could  have 'written  these  letters  "writhout  referring  to  the       ^T^^^ 
agreement  alleged  in  the  affidavits  on  the  part  of  Thomas  v. 

Parker  JBainhr^ge/\f  he,  Mr.  Le  Hunt,  had  considered   Baikbriooe. 
that  agreecneifit  to  be  binding  and  in  force.     It  seems  ^^ 

to  me,  however,  that  it  is  not  necessary  to  determine  Maw. 
this  issue,  that  the  issue  is  important  only  with  refer- 
ence to  the  view  in  which  Le  Hunt  may  have  looked 
at  the  bills  of  costs,  and  that,  so  far  as  the  questions 
before  us  can  be  affected  by  Le  Hunfs  conduct,  what  is 
to  be  considered  is,  to  what  extent  he  did  in  fact  look  at 
the  bills  of  costs,  and  not  what  were  the  considerations 
^bich  induced  him  to  examine  them. 

W©  come  then  to  the  second  issue  here  tendered, 
^liether  Le  Hunt  did  in  fact  examine  the  bills  of  costs 
nd  accounts  for  the  purpose  merely  of  ascertaining  the 
Knount  of  items  out  of  pocket,  and  the  sum  payable  by 
T^hamas  Parker  Bainhrigge  in  respect  thereof.  In  order 
:>  determine  this  point  it  is  necessary  to  lo6k  back  to 
^hat  had  passed  before  the  bills  were  delivered  to  Le 
^urtt.  It  appears  that  th^se  bills  were  begun  to  be 
aade  out  in  the  month  of  May  1843 ;  that  Thomas 
barker  Bainhrigge  was  urgent  for  the  completion  of 
hem,  and  that  in  consequence  of  this  urgency  Moss  wrote 
z^  I^  Hunt  on  the  4th  o{  November  1844,  a  letter  in 
rticb,  after  referring  to  his  clerk,  Bardonleau,  having 
nformed  him  that  the  accounts  were  ready  for  him  to 
ook  over,  and  answer  several  inquiries  which  Bardonleau 
bought  necessary,* 'Mo5«  expressed  himself  as  follows: — 
*  I  have,  therefbre,  determined  to  turn  the  matter  over 
Entirely  tayou" (that  is  to  Le  Hunt)  "and  him"  {Bar- 
^Monleau),  **  if  you  will  be  good  enough  to  fix  a  time, 
^{ler  the  middle  of  next  week,  when  you  can  sit  down 
^th  him  to  the  matter,  which  I  should  think  would 

occupy 
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1855.        occupy  you  at  least  some  days  even  to  look  over,  if  you 
^^y^^       are  to  see  that  every  item  is  extracted  from  my  books 

Moss  "^  . 

V.  and  agents'  bills."     Then  he  states  the  circumstances 

Bainbrigob.    attending  the  litigation,  and  says,  "  I  recur  to   these 

^^  circumstances  that  in  your  going  through  the  accounts 

^^^■•'  (in  which  you  will  sometimes  probably  have  to  revert  to 
the  papers),  you  may  be  able  to  justify  the  proceedings 
I  was  called  upon  to  adopt  (principally  defensively),  and 
to  explain  the  costs  you  will  find,  though  as  to  their 
amount  I  at  present  know  no  more  than  you  do,  as  I 
wish  them  to  be  ascertained  on  certain  principles,  and 
not  to  be  affected  by  their  amount,  and  wherever  it 
should  be  a  question  of  whether  a  certain  charge  should 
be  made  or  not,  I  should  wish  the  utmost  liberality  to 
be  shown  to  your  cousin."  Now  that  letter  bore  date 
the  4th  o{  November  1844;  I  then  find  it  stated  in  the 
affidavit  of  Mr.  Moss  that,  after  the  date  of  that  letter, 
there  had  been  an  appointment  made  for  Le  Hunt  meet- 
ing Bardonleau  on  the  subject  of  these  bills  of  the  21st 
of  November,  He  says  this — "  I  am  informed  and 
believe  that,  although  Mr.  Le  Hunt  did  not  attend  Mr. 
Hardonleau  on  the  21st  of  November  1844,  the  said 
Mr.  Le  Hunt  did  in  fact  attend  him  at  my  offices  on  the 
26th  o(  November  1844,  and  on  the  two  succeeding  days, 
when  they  were  engaged  the  whole  of  the  first  and 
second  days,  and  upwards  of  two  hours  of  the  third  day, 
in  investigating  my  bills  of  costs  and  accounts."  And  then 
he  states  the  entries  made  by  Mr.  Bardonleau  in  hia 
books  of  attendances  upon  Mr.  Le  Hunt  on  those  days. 
Then,  he  says, — "  I  have  been  informed  by  Mr. Bardom- 
leau  and  believe  that,  on  the  last  three  aforesaid  occasions 
of  the  said  Mr.  Ze  Hunt  attending  upon  the  said  Mr. 
Bardonleauj  the  said  Mr.  Le  Hunt  minutely  examined 
the  said  bills  of  costs,  for  the  purpose  of  seeing  the 
charges  for  business  done  by  me,  and  that  the  monies 

charged 
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charged  by  me  as  having  been  paid  out  of  pocket  re-        1855. 

spectively  were  correctly  charged,  but  upon  such  exami-         j^^ 

nation  and  inspection  there  were  certain  blanks  in  the  v. 

accounts  which  required  further  examination."     To  this    ^'^**''^°** 

Bainbrioob 
statement  I  find  no  denial.     What  Ze  Hunt  says  in  his  v. 

affidavit  upon  the  subject  is  this,  "  I  have  read  the  affi-        Moss. 

davit  of  John  Moss,  sworn  in   this  matter  on  the  13th 

of  June.     I  adhere  to  the  statements  contained  in  my 

former  affidavit,  namely,  that  I  examined  the  bills  of 

costs  solely  for  the  purpose  of  seeing  that  the  sums  paid 

ly   the  said  John  Moss  out  of  pocket  were  duly  ex- 

"tracted  and  entered  in  the  said  bills.     As  Mr.  Moss  had 

sigreed  to  charge  only  money  out  of  pocket,  my  attention 

*^iras  directed  to  that  point,  for  although  charges  for  time 

amd  work  done  were  made,   1  did  not  trouble  myself 

sibout  those  charges,  for  as  my  cousin  would  not  have  to 

them  it  was  of  no  importance  whether  a  charge  for 

n  attendance  was  20s ,  where  it  ought  only  to  have  been 

.  8d.,  or  six  guineas  for  a  journey  where  only  two 

liould  be  charged.     The  whole  amount  of  the  bills  or 

jfiy  one  of  them  appeared  quite  immaterial.'*     Then  he 

ys  — "  I  say  that  Bardonleau  was   never  employed 

der  my  directions  in  making  out  the  bills  and  accounts, 

Mii  was  80  employed  under  the  direction  of  the  said  John 

oss;  that  I  never  gave  Mr.  Bardonleau  any  instructions 

n  the  subject,  except  that  I  requested  him  to  make 

over  them  and  get  them  finished,  and  I  never 

proved  the  accuracy  thereof,  or  the  moderation  of  the 

arges  in  the  said  bills  for  the  reasons  hereinbefore 

^en ;  that  my  cousin  was  not  concerned  in  the  ques- 

3n,  whether  the  charges  were  moderate  or  otherwise.'' 

cit  that  he  attended  on  these  three  days  in  November^ 

d  went  through  these  bills  of  costs  with  Bardonleau  is 

nowhere  denied  on  the  part  of  Mr.  Le  Hunt  that  I  can 

find. 

Vol.  VI.  Y  D.M.O.     It 
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1855.  It  is,  I  think,  therefore  clear,  that  long  before  the  bills 

^■^^^^'  had  been  delivered  to  Le  Hunt,  they  had  been  looked 
^^^  into  by  him  at  the  office  of  Moss,  and  this  is  confirmed 
Bainbriooe.  by  Le  Hunt's  letter  of  the  13th  of  November  1845,  in 
Bainbrioob  ^hich  he  expresses  himself  in  these  terms:  —  "In  re- 
Moss,  ply  then  I  have  only  to  say,  that,  having  looked  at  the 
bills  at  Mr.  Moss's  office,  two  years  since,  I  did  not 
think  it  necessary  to  go  over  them  again  when  I  had 
them  sent  to  me  in  the  summer.'*  The  bills  of  costs, 
with  three  summaries  and  accounts,  showing  the  interest 
and  balances  due  from  Thomas  Parker  Bainhriggep 
were  sent  to  Le  Hunt,  on  or  about  the  14th  o(  July 
18(5,  with  a  letter  from  Moss  of  that  date,  which  con- 
tains these  passages ;— Mr.  Moss  to  Mr.  Le  Hunt: — 
**  A  short  time  since  I  received  from  Mr.  BardonUau 
the  result  of  his  labours  upon  the  bills  and  accounts 
of  your  cousin,  with  a  letter  on  the  subject.  I  have 
detained  them  until  now  in  the  hope  that  I  could  have 
had  the  opportunity  to  look  through  them,  but  I  see  no* 
prospect,  consistently  with  other  engagements,  of  look- 
ing at  them,  with  any  degree  of  attention,  and  as  yoa 
are  pretty  well  master  of  the  subject-matter  of  them,  I 
prefer  sending  the  papers  as  I  have  received  them,  feel- 
ing assured  that  you  will  pay  the  requisite  attention  to- 
them,  to  satisfy  your  cousin  that  there  are  no  improper 
charges  against  him,  as  I  am  more  anxious  about  this- 
than  afraid  of  a  few  charges,  which  ought  to  appear,  being 
omitted.  Of  course  you  will  consider  that  in  entrusting 
to  you  the  only  drafts  I  have  of  the  bills,  I  do  so  only 
for  the  purpose  of  examination,  and  on  the  faith  of  your 
returning  them  to  me  when  required,  and  without  preju- 
dice in  any  respect  to  myself,  as  not  only  has  the  labour 
of  putting  together  been  immense,  and  I  have  sacrifioed 
the  time  of  my  late  clerk  to  a  very  great  extent  when  be 
should  have  been  attending  to  other  matters  of  great  im- 
portance to  me,  but  I  have  no  doubt  that  if  I  were  to  go 

over 
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thenf  with  cafe,  I  should  find  many  charges  and        1855. 

sutn^  out  of  pocket,  which  a  stranger  would  not 
>ver,  but  ray  recollection  might  supply.  However, 
s  been'  and  still  is  my  desire  to  act  with  liberality  to 

cousin,  even  beyond  anything  he  could  expect  from 
but  when  he  once  offered  500/.  to  cover  what  was 
to  me,  I  felt  it  was  absolutely  necessary  to  have  the 

and  accounts  so  made  out,  that  no  misconception 
lid  arise  as  to  what  was  right  and  liberal  on  my 

to  receive."  Then  in  the  latter  part  of  the  same 
r,  he  specially  invites  Mr.  Le  Hunt's  attention  to 
e  bills  in  these  terms : — "  Not  having  paid  personal 
ition  to  the  details,  and  you  having  been  good  enough 

0  80,  I  leave  in  your  hands  the  looking  them  over 
an  unprejudiced  eye  with  this  request,  that  wherever 

e  shall  be  a  question  on  your  own  mind  whether  the 
to  any  item  in  the  bills  should  remain  or  not,  that 
ay  be  deducted,  and  I  hope  that  notwithstanding  the 
y  losses  which  I  have  had  to  bear  through  the  over- 
Iming  nature  of  the  business,  you  will  consider  that 

1  still  anxious  to  act  in  the  most  liberal  manner  re- 
ling  professional  remuneration,  as  not  to  be  compared 

the  kindly  feeling  with  which  I  have  acted  and  still 
I  to  act."  That  therefore  was  the  purpose  for  which 
e  bills  were  sent  to  Mr.  Le  Hunt  as  expressed  in 

Mo$8S  letter,  accompanying  the  bills,  inviting  him 
nctly  to  examine  the  bills. 

'be  bills  remained  with  Le  Hunt  until  after  the  5th 
iugutt  following,  when  they  were  returned  to  Moss, 
ig  required  by  him  for  the  purposes  of  the  then  in- 
led  litigation.  On  the  6th  of  August  1845,  L^  Hunt 
'es  to  Moss: — it  is  in  the  letter  to  which  I  have 
>rc  referred— saying  that  he  had  not  looked  over  the 
as  of  the  bills,  but  that  it  seemed  that  Mr.  Bardonleau 
i  charged  compound  interest  on  the  accounts,  whereas 

Y2  it 
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M 


charged.     That  letter  was  answered  by  Moss  on  the  &^:V\ 

V^        ot  August^  urging  the  justice  of  the  compound  inter^^^^ 

Bai-<beiogb.   bei^  allowed.     And  on  the  18th  oi  August  1845, 

*  '°°'    mas  Parker  Bambrigge  called  upon  and  left  with  Jfi 

Moil.        the  following  proposals : — 

**  To  pay  Moss  3,500/.  in  round  numbers,  that  is  to  s; 
1,500/.  within  two  months  from  the  final  settlement,  and 
to  give  him  a  note  of  hand  for  2,000/.  at  51.  percent, 
(with  permission  to  pay  off  any  part  of  the  principal 
when  convenient),  and  to  consider  Moss  entitled  to  ihc 
balance,  without  further  interest  remaining  out  of  the 
10,000/.,  being  compound  interest  of  the  whole  bill  after 
deducting  the  above  3,500/.  and  1,228/.  with  compouDcl 
interest  thereon,  irom  the  time  of  payment,  being  th^ 
amount  already  paid,  if  he  should  succeed  in  obtaining 
the  Woodseat  estates,  or  gaining  any  compromise.    Th^ 
whole  bill  of  10,000/.  to  be  first  paid  out  of  the  estate  (^^ 
from  any  such  compromise  as  shall  be  made  to  Mr.  Uo^^ 
and  Mr.  Bainbrigge,  in  equal  proportions  on  their  r^^ 
spective  shares  of  such  compensation.** 

That,  therefore,  is  a  proposal  on  the  part  of  Th<0if^ 
Parker  Bainbrigge,  to  pay  3,500/.  at  once,  and  that  th^ 
remainder  should  be  paid  in  the  event  of  the  estates  beio^$ 
recovered  and  paid  with  compound  interest.     Le  Hwf  ^ 
says,  that  he  was  not  consulted  on  this  proposal ;  but  b^^ 
was  present  when  it  was  made ;  the  bills  of  costs  had  bec^^ 
scon  by  him  in  Moss's  oflSce  before  they  were  delivered     ^ 
they  had  been  delivered  to  him  for  the  purposes  of  cxaoE-  -^ 
nation ;  and  whether  he  had  gone  through  them  or  no^ 
when  they  had  been  delivered,  I  think  the  only  fair  inr 
ferenco  to  be  deduced  from  his  letter  of  the  6th  <^ 
August,  and  from  his  silence  on  the  18th  of  August ')A^^ 
that  he  knew  them  not  to  be  open  to  any  serious  objcc 
lion. 

n J 
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Beyond  all  thii),  I  find  the  following  statement  in  the        1855. 
affidavit  of  Sadler  of  the  SIst  of  July  1853,  to  which  I 
find  no  contradiction  whatever: — **  I  believe  it  to  be 
untrue,  as  sworn  by  the  said  Mr.  Le  Hunt  in  the  7th 
paragraph  of  his  said  affidavit  of  the  I4th  of  May  1853| 
and  repeated  in  effect  in  the  14th  paragraph  of  his  said 
affidavit  of  the  23rd  June  1853,  that  the  said  Peter 
Bainhrigge  Le  Hunt  examined  the  bills  of  costs  of  the 
said  John  Moss,  solely  for  the  purpose  of  seeing  that  the 
sums  paid  by  the  said  John  Moss  were  duly  extracted 
and  entered  in  the  said  bills.     My  reasons  for  such  be- 
lief are,  that  the  said  bills  of  costs  are  made  out  with 
items  in  three  columns  or  ranks  of  figures — one  contain- 
ing  the   full   professional    charges,   another   containing 
agents'  charges,  counsels*  fees,  disbursements  and  ex- 
penses, and  the  third  containing  actual  payments  only, — 
and,  since  the  last-mentioned  affidavit  was  sworn,  I  have 
^ain  carefully  examined  the  said  bills  of  costs,  and  find 
that  they  contain  numerous  figures  which  I  believe  to  be 
in  the  handwriting  of  the  said   Peter  Bainhrigge  Le 
Hunt,  showing,  where  they  exist,  his  having  extracted, 
«nd  added  up,  as  well  figures  representing  the  full  profes- 
sional charges,  as  figures  representing  the  agents'  charges, 
counsels'  fees,  disbursements  and  expenses,  and  the  actual 
payments  only ;  and  I  also  find  that  the  figures,  which  I 
l)elieve  to  be  those  of  the  said  Peter  Bainhrigge  Le  Hunt, 
vpon  the  said  bills  of  costs  that  apply  to  money  expended, 
'^here  they  differ  (as  they  do  in  some  instances)  from 
those  of  Mr.  Bardonleau  in  the  extracting  or  adding  up, 
correspond,  so  far  as  they  exist,  with  the  figures  carried 
out  by  the  said  Peter  Bainhrigge  Le  Hunt  in  the  exhibit 
narked  No.  1  to  his  said  last-mentioned  affidavit."    So 
that   here  is   an    affidavit,   not   contradicted,   distinctly 
stating  that  there  were,  upon  these  bills  of  costs,  figures 
by  Le  Hunt,  referring  to  the  full  professional  charges, 
and  not  merely  to  the  charges  out  of  pocket. 

The 
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The  result  appears  from  these  passages  to  have  been, 
that  there  had  been  probably  not  a  full  examination  of 
these  bills  of  costs  by  Mr.  1^  Huntf  but  a  partial  exami- 
nation of  them  at  least 

The  remaining  issue  here  tendered  is,  that  the  3,5002., 
mentioned  in  the  agreement,  was,  in  round  numbers,  the 
amount  of  the  disbursements,  with  simple  interest  upon 
them ;  and,  with  a  view  to  this  point,  some  calculfttioDS 
made  by  Le  Hunt  are  referred  to  in  his  affidavit  of  the 
23rd  of  June  1853.  But  I  do  not  find,  either  in  this 
affidavit  or  in  his  previous  affidavit,  that  Le  Hunt  states 
that  any  result  was  founded  on  these  calculations ;  and 
it  is  evident,  from  the  affidavit  in  reply,  that  these  cal- 
culations were  founded  upon  an  erroneous  basis.  This 
attempt  to  refer  the  3,500/.  to  the  disbursements  and  in- 
terest is  further  met  by  a  statement  in  Moiis  affidavit  of 
the  1 3th  of  June  1853,  to  which  I  find  no  contradiction. 
It  appears  that  bills  of  costs  were  sent  to  Lt  Hunt  on  the 
14th  o(  July,  and  remained  in  the  possession  of  Le  fftaU 
until  some  time  after  the  5th  of  August  1845,  and  that 
Thomas  Parker  JBainbrigge,  who  resided  within  thirteen 
miles,  or  thereabouts,  from  Le  Hunt^  and  was  in  frequent 
personal  and  written  communication  with  him,  had  ready 
access  to  the  bills  of  costs,  summaries  and  accounts,  and 
might  have  made  himself  acquainted  with  them.  The 
passage  to  which  I  refer  as  uncontradicted  is  this: — 
"And  being  so  informed  of  his  liabilities  as  aforesaid, 
I  believe  he,  some  time  after  the  signature  of  the  agree- 
ment of  the  21st  day  of  July  1845,  in  the  said  petitioa 
mentioned,  called  upon  me,  and,  in  reference  to  my  aaid 
bills  of  costs  and  accounts,  stated  that,  even  if  he  had 
the  means  of  paying  me  in  full,  he  should  be  a&wiUiog 
to  pay  so  large  a  sum  for  interest,  especially  as  com- 
pound interest  had  been  charged,  but  that  he  could  act 
in  other  respects  find  any  fault  with  my  bills  of  costs  or 

accounts^ 
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accounts,  admitting  that  the  former  had  been  investigated        1855. 

on  his  behalf  by  the  said  Peter  Bainbrigge  Le  Hunt,  but      ^^^v^*/ 

the  said  Thomas  Parker  Bainbrigge  added  that  it  was  ^^ 

not  only  out  of  his  power  to  pay  the  10,000/. — thereby   BAiMBsiobB. 

meaning  the  amount  due  to  me  on  my  said  accounts, —      AiKsaiaoii 

but  that,  if  I  required  him  to  pay  only  the  amount  which        Moss. 

I  had  expended  out  of  pockety  with  interest,  he  should 

be  a  ruined  man,  and  have  nothing  left  folr  himself  and 

his  wife  in  their  old  age,  and  on  my  asking  him  how 

much  and  in  what  manner  he  proposed  to  pay  me,  he 

said  he  could  not  pay  me  more  than  3,500/.,  by  1,500/.  in 

cash,  and  giving  roe  his  promissory  note  for  2,000/.  more^ 

when,  after  some  further  conversation,  and  the  said  7%a- 

mas  Parker  Bainbrigge  assuring  me  on  his  honour  that 

he  was  making  to  roe  a  true  representation  of  his  afililirs, 

I  stated  to  him  that  it  should  never  be  said  he  had  been 

ruined  by  paying  me,  and  I  would  accept  his  own  ofTer 

father  than  he  should  be  ruined,  subject,  however,  to  the 

eondition,  that  if  the  said  Thomas  Parker  Bainbrigge 

or  the  said  William  Henry  Bainbrigge^   or  any  other 

iDember  of  their  family,  should  come  into  the  possession 

)f  the  estates  of  the  said  Thomas  Bainbrigge  deceased, 

^r  some  part  thereof,  or  obtain  some  compensation  in 

leu  of  the  same,  beyond  the  future  costs,  I  should  be 

irst  entitled  to  the  whole  amount  due  to  me  from  the 

aid  Thomas  Parker  Bainbrigge^  to  the  extent  of  what 

light  be  so  recovered  or  obtained,  to  which  condition 

\%e  said  TTiomas  Parker  Bainbrigge  at  that  time  readily 

Bsented,  expressing  much  gratitude  to  me  for  my  gene- 

osity  and  kindness,  and  promising  forthwith   to  raise 

nd  pay  the  sum  of  1,500/.  to  carry  out  the  first  part  6f 

uch  arrangement.*" 

That,  therefore,  distinctly  refers  to  the  amount  of 
),500/.  as  having  been  settled,  not  according  to  Mr. 
Le  Hunt's  mode  of  stating  it,  upon  the  calculation  made 

by 
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Moss 

o. 

Bainbrioob, 

Bainbrioob 

V. 

Moss. 


by  him  of  the  costs  out  of  pocket  and  simple  interest 
upon  them,  but  distinctly  on  the  conversation  not  denied 
to  have  passed  between  Moss  and  Thomas  Parker  Bain* 
briggcj  in  which  Thomas  Parker  Bainhrigge  stated,  that 
3,500/.  was  the  utmost  he  could  pay ^  that  he  should  be 
ruined  if  called  on  to  pay  the  full  amount,  and  Moss 
saying  he  would  not  press  him  to  that  extent,  but  would 
accept  3,500/.  with  the  superadded  condition,  that  if  the 
estates  should  be  recovered,  the  whole  bill  of  costs  should 
be  paid  in  full.  Upon  the  result  of  this  evidence  I  feel 
no  doubt  that  these  bills  of  costs,  though  not,  perhaps, 
minutely  gone  through  by  Le  Hunt,  had  been  so  far 
examined  by  him,  as  to  show  that  it  was  fair  and 
reasonable,  that  they  should  not  be  disputed  on  the  part 
of  Thomas  Parker  Bainhrigge. 


If,  therefore,  this  agreement  can  be  impeached  by 
Thomas  Parker  Bainhrigge,  it  must  be,  not  upon  the 
facts  of  the  case,  but  upon  the  ground  that  the  relation 
subsisting  between  him  and  Moss  destroys  the  validity 
of  the  agreement.  It  is  said  that  Moss  was  bound  to 
advise  Thomas  Parker  Bainhrigge  that  he  might,  under 
the  agreement,  be  compelled  to  pay  more  than  he  could 
recover  from  William  Henry  Bainhrigge,  and  that  so  far 
from  giving  this  advice  he  told  him  the  contrary,  and 
that  whatever  he  paid  he  would  have  to  receive  from  the 
estates.  I  very  much  think  that  this  statement  was  well 
founded.  William  Henry  Bainhrigge  had  agreed  to 
pay  Thomas  Parker  Bainhrigge  all  his  costs,  charges 
and  expenses,  with  the  compound  interest  upon  them. 
He  seems  to  me  to  have  left  Thomas  Parker  Bainhrigge 
at  full  liberty  to  settle  with  Moss  the  amount  of  those 
costs,  charges  and  expenses,  and  I  do  not  see  what  right 
he  could  have  to  insist  upon  Thomas  Parker  Bainhrigge 
taxing  the  bills  if  he  did  not  think  fit  to  tax  them,  at  all 
events,  without  tendering  an  indemnity  to  Thomas  Parker 

Bainhrigge 
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Bcdnbrlgge  against  the  consequences  of  the   taxation.        1855. 
Still  less  do  I  see  how  he  could  be  entitled  to  take  the 
estates  out  of  Thomas  Parker  Bainbrigge  without  re* 
couping  him  any  sum  which  he  might  have  paid  upon  a 
fair  and  bon&  fide  settlement  of  the  bills. 

With  respect  to  the  general  rule  of  the  Court  as  to 
transactions  between   solicitors   and    their   clients,  this 
case  does  not  appear  to  me  to  fall  within  the  rule.     The 
business  in  respect  of  which  these  costs  were  incurred, 
had  terminated  in  the  year  1841,  and  there  is  nothing  to 
^how   that  after   that  period  Moss  acted   as   the   soli- 
citor of  Thomas  Parker  Bainbrigge.     It  would  appear 
tfhat  for  some  years  the  relation  of  solicitor  and  client 
K&d  ceased  to  exist  between  the  parties.    Thomas  Parker 
..Sennhrigge  had  placed  himself,  as  to  these  bills  of  costs, 
In     the  \i2SiA^  o{ Le  Hunt.     Le  Hunt  had  been  present 
"^^Incn  the  proposals  of  the  18th  oi  August  were  made, 
d  whether  he  had  or  had  not  been  consulted  by  Tho^ 
Parker  Bainbrigge^   as    to  the  final    arrangement 
^'^      November  of  that  year.   Moss  had  certainly   every 
*"^^^son  to  believe  that  he  had  been  so  consulted. 

*Xhis  part  of  the  case,  however,  does  not  rest  here. 
^  ^    this  agreement  was  at  any  time  open  to  question,  can 
^*"     Slow  be  impeached  ?     What  has  been  the  conduct  of 
'tymas  Parker  Bainbrigge?     He  has  permitted  the 
litigation  to  be  entered   upon  and  continued   by 
r,  in  his  name,  down  to  the  year  1851,  when  it  was 


^^^ght  to  a  successful  termination.     If  this  agreement 

^^d  not  been  entered  into,  he  might  and  probably  would 

^^ve  been  sued  for  these  costs,  and  Moss  might  and 

J^'^obably  would  have  declined  to  carry  on  the  new  liti- 

Ration.     Is  he  to  be  permitted  to  take  to  himself  the 

^^^neBt  of  this  exemption  from  liability,  and  the  advan- 

^ge  which,  under  the  agreement  of  July   1845,  has 

resulted 
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1855.  resulted  to  him  from  the  estate  having  been  recovered, 

^^^^"^^  and  at  the  same  time  to  repudiate  the  terms  by  which  he 

I,,  has  obtained  those  advantages?   .If  he  had  at  any  time 

Baimbrioob.  any  equity  to  be  relieved  against  this  agreement,  I  think 

0AINBRIOOE  YiQ  hag  by  his  conduct,  raised  a  counter  equity  against 

Moss.  himself,  and  upon  the  whole  I  feel  no  doubt  that  the 

agreement  of  November  1845  is  binding  upon  him. 

This  agreement  of  November  1845,  being  binding 
upon  Thomas  Parker  Bainbrigge^  the  5fi77L  Ss.  5d. 
mentioned  in  it  became  a  debt  due  from  him,  and  having 
regard  to  the  terms  of  the  memorandum  oi  May  1851, 
it  may  not  be  material  to  consider  the  question  how  far 
William  Henry  Bainbrigge  could  in  any  event  have  been 
permitted  to  question  the  amount  of  that  debt,  or  to 
insist  upon  the  taxation  of  the  bills  with  a  view  to  the 
reduction  of  it.  The  agreements  ot  May  1851  are  not, 
as  I  read  them,  agreements  by  which  each  of  the  fiotn- 
brigges  charges  his  interest  in  the  estates  with  the  amount 
due  from  himself  only,  but  agreements  by  which  each  of 
them  charges  his  interest  in  the  estates  with  the  amount 
due  from  himself  and  from  his  brother.  The  words  of 
the  agreement  are,  "  all  sums  of  money  owing  to  Moss 
by  both  or  either  of  us,''  and  these  words  occur  not  only 
in  the  memorandum  signed  by  both  the  brothers,  but  in 
the  memorandum  signed  by  William  Henry  Bainbrigge 
only.  Whatever  monies,  therefore,  were  due  from 
Thomas  Parker  Bainbrigge  to  Moss  became,  as  I  un- 
derstand these  agreements,  a  charge  upon  the  interest 
of  William' Henry  Bainbrigge  in  the  estates,  as  well  aa 
upon  Thomas  Parker  Bainbrigge^s  interest  in  them. 
And  accordingly  the  9^111.  Ss.  3d.  mentioned  in  the 
memorandum  of  the  18th  of  November  1845,  became 
charged  upon  William  Henry  Bainbrigge^s  interest  on 
the  estates.  That  this  was  the  true  meaning  of  the  < 
agreement  is,  I  think,  more  evident  from  the  declaratiomrs 
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to  the  priority  o{  Moss's  charge.     Why  did  William        1855. 
Bainbrigge  join  in  that  declaration^  if  it  was  not 
S  ntended  that  his  interest  in  the  estates  should  be  charged 
-^ith  the  debt  due  from  Thorncu  Parker  Bainbrigge  to 
^Jtfoss?     Ify  however,  it  was  necessary  to  enter  into  the 
«]ue8tion  as  to  the  right  of  William  Henry  Bainbrigge 
^o   dispute  the  amount  of  the  debt  due  from  Thomas 
JParker  Bainbrigge^  I  am  very  strongly  inclined  to  think 
^iiat  William  Henry  Bainbrigge  could  not,  under  the  cir- 
4cum8tance8  of  this  case,  have  been  permitted  to  call  for  the 
-taxation  of  the  bills.     His  affidavits  as  to  his  knowledge 
of  JIfass's  claims  against   Thomas  Parker  Bainbrigge, 
cuid  of  the  agreement  of  November  1845,  are  most  guard- 
edly framed.     He  swears  that  he  did  not  know  of  the 
extent  of  his  brother's  liability,  or  that  Moss  had  a  legal 
<:laini  upon  him  for  10,000/.,  but  I  do  not  iind  that  he 
^^entures  to  swear  that  he  did  not  know  that  Moss  claimed 
xiearly  10,0002.  against  his  brother.    He  says  that  he  did 
xiot  know  of  the  agreement  of  November  I84>5,  until  long 
«ifterw^da,  but  he  nowhere  states  when  first  he  knew  of 
it«     Looking  to  the  language  of  these  affidavits  and  to 
t.he  evidence  on  the  part  of  MosSy  I  think  it  must  be  im- 
puted to  William  Henry  Bainbrigge  that  he  knew  of 
the  extent  of  Moss's  claim  against  Thomas  Parker  Bain-- 
brigge  from  the  commencement  of  the  proceedings,  with 
reference  to  the  second  litigation,  and  it  is  clear  upon 
the  evidence  that  he  knew  of  the  agreement  oi  November 
1845,  at  least  as  early  as  the  month  otJune  1846.     In 
this  state  of  circumstances,  and  the  new  litigation  having 
been  carried  on  for  his  benefit,  he  surely  ought  to  be 
precluded  in  equity,  no  less  than  his  brother,  from  ques- 
tioning the  debt  secured  by  that  agreement. 

The  agreement  next  in  order  is,  that  contained  in  the 
letter  of  the  4th  of  June  1848,  from  William  Henry 
Bainbrigge    to  Moss,    by  which    agreement    William 

Henry 
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1855.  Henry  Bainl/rigge  agrees  to  pay  the  bills  of  costs  upon 
the  principle  of  an  annual  settlement  of  the  bills  with 
interest  upon  them,  that  is,  his  own  bills  of  costs. 

If  this  letter  had  stood  by  itself,  I  should  have  con- 
sidered it  as  entitled  to  little,  if  any  weight ;  but  I  con- 
sider it  to  be  important,  when  looked  at  with  reference 
to  what  had  passed  before,  and  what  followed  afterwards. 
I  construe  it  as  an  agreement  by  William  Henry  JBain- 
hrigge  to  pay  compound  interest  upon  the  balances,  which 
should  appear  against  him  on  the  bills  of  costs  and  ac- 
counts; and  I  think  it  material  with  reference  to  what 
had  passed,  as  affording  strong  evidence  that  he  was  not 
at  this  time  dissenting  from  Thomas  Parher  Bainbrigge^s 
costs  being  paid  upon  the  same  principle,  under  the 
agreement  oi  November  184<5,  with  which  he  was  at  that 
time  acquainted ;  and,  as  to  what  afterwards  followed,  I 
think  it  more  material,  as  conveying  to  William  Henry 
Bainbrigge  full  knowledge  of  the  terms  upon  which 
Moss  considered  that  he  was  to  carry  on  the  then  pend- 
ing litigation. 

The  next  and  final  agreements  between  these  parties 
are  the  agreements  of  the  30th  of  May  1851.  Those 
agreements  are  in  these  terms— [His  Lordship  read  them 
as  set  out  above]. 

It  was  objected  to  the  first  of  these  agreements  that  it 
was  void,  upon  the  ground  of  usury,  and  it  would  clearly 
be  so,  if  it  was  intended  to  secure  compound  interest 
u^on  the  balance  due  at  the  date  of  the  agreement;  but 
I  do  not  think  that  this  is  the  true  meaning  of  the  agree- 
ment. The  agreement  charges  the  estates  with  the  pay- 
ment to  Mossoi  diW  sums  of  money  and  bills  of  costs,  due 
to  him  from  the  Bainbrigges^  or  either  of  them,  with 
lawful  interest  on  the  same  respectively,  on  the  principle 

o 
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^Df  annual  rests.  The  latter  words^  ''  with  lawful  inte-  1855. 
^resi  on  the  same  respectively,  on  the  principle  of  annual  ^^^^^^^ 
:ve3tSy    may  either  mean  that  the  interest,  to  be  computed  «. 

m>n  the  principle  of  annual  rests,  is  to  form  part  of  the    Bainbrioob. 
sum  to  be  charged  on  the  estates,  or  that  the  sum  to  be      ^^^^^'oob 
charged  on  the  estates  is  to  carry  interest  upon  the  prin-        Mom. 
ciple,  which  is  mentioned.     I  think  that  the  first  of  these 
jnaeanings  is  the  true  one,  for  it  had  been  before  agreed, 
Itbat  these  sums  of  money  and  bills  of  costs,  should  carry 
interest  upon  the  principle  of  annual  rests;  but  unless 
this  construction  be  adopted,  the  estates  would  not  be 
charged  for  the  time  past  with  any  interest  upon  them. 
Sesides,  if  the  interest  was  not  intended  to  be  part  of  the 
capital  sum  to  be  charged  on  the  estates,  it  is  most  im- 
probable that  the  provision  respecting  it  should  be  found 
in  this  part  of  the  agreement,  which  is  evidently  intended 
to  define  the  amount  to  be  charged ;  and,  again,  the  mort- 
gage to  be  effected,  is  to  be  '*  a  legal  and  proper  mort- 
S^g^r  but  no  mortgage  could  be  legal  or  proper  by 
^hich  interest,  to  be  computed  upon  the  principle  of 
annual  rests  was  reserved.     1  think,  too,  that  the  autho- 
Tities   mentioned  by  Mr.  Webster,   have  an   important 
1)earing  upon  this  question ;  and  upon  the  whole,  there- 
fore, my  opinion  is,  that  the  objection,  upon  the  ground 
of  usury,  cannot  be  maintained. 

These  agreements  were  then  further  objected  to,  upon 
the  ground  of  the  relation  of  solicitor  and  client  having 
subsisted  between  the  parties  at  the  time  when  they  were 
entered  into.  How  this  question  would  have  stood,  if 
the  compound  interest  had  been  insisted  upon,  it  is  Hot 
material  for  us  to  consider,  it  being  in  the  power  of  the 
Court,  when  called  upon  to  enforce  the  agreement,  to 
modify  its  provisions,  and  the  counsel  for  Moss  having 
waived  all  claim  to  the  compound  interest,  the  simple 
question  is,  whether,  under  the  circumstances  of  this 

case, 
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1855.       case^  an  agreement  to  charge  the  estates  with  interest 
\^^  upon  the  taxed  amount  of  the  bills  of  costs,  as  if  annually 

Moss 

V,  settled^  can,  or  cannot^  be  maintained.     I  am  of  opinion 

Baiiibrioob.   ^Jj^^^  under  the  very  special  and  peculiar  circumstances  of 

^^  this  case,  the  agreement  ought  to  be  upheld.     It  is  true, 

Mos«.  that,  when  the  agreements  were  entered  into,  the  relation 
of  solicitor  and  client  subsisted  between  tlie  parties;  but 
it  subsisted  only  in  a  modified  degree.  Theve  had  been 
an  unpleasant  correspondence,  and  an  altercation  between 
the  parties,  before  these  agreements  were  entered  into. 
It  is  sworn  by  Mr.  Moss,  that  before  he  went  to  Liver^ 
poolf  where  the  communications  as  to  these  agreements 
took  place,  (and  there  is  no  denial  of  it^)  there  had  beeii 
an  angry  or  unpleasant  correspondence  between  the  |>ar<* 
ties ;  and  it  also  appears  there  was  an  altercation  betwieen 
them  at  the  first  meeting  on  the  subject  of  the  settleinenfi 
of  the  transactions  with  Moss, 

« 

The  relation  of  solicitor  and  client,  though  not  ter- 
minated,, had  been  loosened.  The  itifluence  consequent 
upon  that  relation  was  not  subsisting  in  its  full  and 
perfect  force.  It  appears,  indeed^  thut  before  this  time 
William  Henry  Bainbtigge  had  enq)loyed'  other  soli-i 
citors.  That  is  a  fact  also  sworn  to  in  Mosss  affidayity 
and  not  contradicted.  Again,,  these  agreements  were  not 
signed  by  either  of  the  parties  in  the  presence  or  under 
the  personal  control  of  Mos^.  No  attempt  was  made 
to  prevent  either  of  them  from  cdnsultiilg.  any  othel^ 
solicitor  upon  the  subject.  They  had  full  power  add 
fiill  opportunity  of  doing  soi  Indeed  Mr.  Lac6f  a  soli- 
citor of  great  experience,  although  from  his  affidavit  L 
am  bound  to  conclude  that  he  did  not  interfere  in  this 
part  of  the  business,  was  present  when  the  terms  of  the 
agreements  were  arranged,  and  Moss^  at  least,  bad  every 
reason  to  believe  that  William  Henry  Bainbrigge  was 
under  his  protection.     Further,,  the  long,  and  i^rilous 

litigation 
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litigation  from  which  the  costs  in  question  for  the  most        1855. 
part  arose,  had  been  carried  on  mainly  at  the  expense 
of  Moss  and  by  means  of  his  capital.     It  had  been  so  v. 

carried  on  wi*h  fall  knowledge  on  the  part  of  William   B^'^Baiaaa. 
Henry  Bainlmggt  of  the  terms  on  which  Moss  con-    ^^""»"^" 
sidered  that  he  was  conducting  it.     It  had  been  brought        Mobs. 
to  a  successful  termination,  and  William  Henry  JBain^ 
hrigge^  in  his  letter  of  the  30th  of  May  1851,  expresses 
himself  in  these  terns : — '^  Your  letter  came  this  morning, 
and  I  now  return  you  the  two  agreements.     I  have  seen' 
Mr.  Lace^  and  he  approves  of  the  draft,'*  that  is,  the 
draft  of  the  settlement,  '^  and  says  it  is  very  nicely  drawn, 
so  now  I  hope  you  will   lose   no  time  in  sending  the 
deed  engrossed  by   Monday.      You   must  pardon  me 
entering  int»  the  other  parts  of  your  letter  now.     I  can- 
not do  it  either  witk  justice  to  you  or  me  ^  all  I  can 
say  is,  I  never  altered  my  feelings  towards  you  in  the 
slightest  degree,  but,  on  the  contrary ,^  should  never  have 
said  a  word,  had  not  you  seemed  disposed  to  think  that 
I  did  not  wish  you  to  be  paid  as  a  friend,**  intimating 
that  he  wished  payment  to  be  made  to  Mr^  Moss  on  that 
footing.     Looking  at  the  whole  of  the  evidence  in  this 
^^aae,  I  think  that  he  had  good  reason  for  so  regarding 
^im,  and  that  the  justice  of  the  case  requires  that  these 
<^3greenients  should  be  upheld*     If  the  settled  rules  of 
^iiis  Court  had  prevented  us  from,  upholding  them,    I 
^^ould  have  regretted  it,  but  I  am  satisfied  that,  watch- 
^*>S  AS  ^0  ^c  bound,  to  do  the  proceedings,  between. 
^^<^licitor&  and  their  clients  with  the  utmost  jealousy,  we 
*^*"^,  nevertheless,  fully  justified,,  by  the  circumstances  to- 
Hich  I  have  referred,  in  giving  effect  to  these  agree- 
in  the  modified,  manner  in  which  it  has  been  asked. 


Vlpon  looking  through   the   arguments   which   were 
addressed  to   us  on  the  part  of  the  Respondents  (the 
iffges),  I  think  that,  the  observations,  which  1  have' 

made 
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1855.  made  furnish  a  suflScient  answer  to  most  of  those  argu- 
^'^^^^^^      ments.      One  or   two  points,   however,   were   strongly 

^V"  urged  on  their  part,  upon  which  a  few  words  may,  per. 
Bainbrioob.  haps,  be  usefully  added.  Great  reliance  was  placed  on 
Bainbriooe    ^,^^  p^j.j  ^f  WiUiam  Henry  Bainhrigge,  on  the  fact  that. 

Most.  before  these  agreements  were  signed,  he  objected  to 
any  specific  sum  being  inserted  in  them  as  the  amount 
of  the  costs  of  the  first  litigation,  and  refused  to  adopt 
the  memorandum  of  the  18th  of  November  1845.  I 
take  this  to  go  no  further  than  to  show  that  he  did  not 
intend  to  be  bound  by  that  memorandum  further  than  he 
was  already  bound  by  it.  It  does  not  seem  to  me  to 
affect  the  question  to  what  extent  he  was  already  bound 
by  it,  and  in  my  opinion  it  was  already  binding  upon 
him.  It  was  further  attempted  to  be  argued  that  the 
Bainhrigges  did  not  understand  that  the  words  upon 
the  principle  of  annual  rests  denoted  compound  interest, 
but  of  this  there  can  be  no  doubt.  Le  Hunt^s  letter  of 
the  6th  August  1845,  and  Thomas  Parker  Bainbrigge's 
proposal  of  the  18th  o{  August  1845,  seem  to  me  to  set 
that  question  at  rest. 

It  was  also  said  that  these  agreements  were  not  in- 
tended to  charge  the  estates  with  interest  on  any  of  the 
bills  of  costs  until  delivered,  but  the  agi*eement  is  to 
make  a  mortgage  with  all  usual  clauses,  provisions  and 
covenants,  and  the  mortgage  would  of  course  carry  in- 
terest, and  it  is  to  be  for  the  same  sum  for  which  the 
charge  is  created.  I  think,  therefore,  the  interest  must 
run  irom  the  date  of  the  charge. 

There  is,  however,  a  further  point  upon  the  quesUon 
of  interest,  viz.  the  interest  upon  the  5,377/.  13s.  4c2. 
from  the  date  of  the  agreement  of  1845  up  to  the  date 
of  the  agreement  of  1851,  on  which  we  are  desirous  of 
having  the  Lord  Chancellor's  assistance,  and  I  abstain, 

therefore, 
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therefore^  frofin  giving  any  opinion  upon  it.     Subject  to        1855. 
any  ^dteration  which  may  follow  upon  the  opinion  of  the        f^^^ 
Cotirt  upon  that  point,  the  decree,  in  our  opinioni  must  «. 

be  this:—  Bainbrigoi. 

BAIMBRia«« 
V. 

AVhereas,  upon  opening  the  cause,  Mr.  Mass,  by  his        Mom. 
counsel,  waived  and  relinquished  his  right,  if  any,  to 
cliarge  or  be  allowed  compound  interest,  under  or  by 
virtue  of  the  several  instruments  in  the  pleadings  men- 
tioned, or  any  or  either  of  them  (save  only  such  com- 
pound interest  as  was  included  in  and  formed  part  of  the 
sum  of  9,377/.  3s.  5d,  in  the  pleadings  mentioned) ;  and 
John  Moss  also  undertook  not  to  proceed  at  law  against 
the  Defendants  Thomas  Parher  Bainbrigge  and  William 
Henry  Bainbrigge,  or  either  of  them,  under  or  in  respect 
^f  such  instruments,  or  any  or  either  of  them,  without 
^"6  leave  of  the  Court    Now  upon  hearing,  &c.,  this 
^urt  doth  order  that  the  decree  of  the  12th  day  of 
J^'^  1854,  be  varied,  and  as  varied  be  as  follows : — 

First.  Dismiss  the  Bill  in  the  first  mentioned  cause  as 
*8^st  the  Defendants  the  Staffordshire,  Derbyshire, 
*^d  Wcrcegtershire  Railway  Company ;  that  will  be  as  it 
»^ood. 

I^hen  declare  that   Thomeu  Parher   Bainbrigge  was 

^fore  and  upon  the  30th  May  1851  and  now  is  bound 

y  the  agreement  of  the  18th  of  November  1845  in  the 

pleadings  mentioned ;  and  that  the  sum  of  5,877/.  3s.  5d. 

^    the  same  agreement,  and  in  the  pleadings  of  these 

^^tises  mentioned,  became  and  was  before  the  30th  of 

'^'ijf  1851  justly  due  from  Thomas  Parker  Bainbrigge 

^  the  Plaintiff  John  Moss,  under  or  by  virtue  of  the 

^^e  agreement,  and  that  the  said  sum  of  5,877/.  3s.  5d. 

^^  not  liable  to  be  reduced  by  taxation. 

Vol.  VI.  Z  n.M.o.    Upon 


886  CASES  IN  CHANCERY. 

1855.  Upon  that  will  follow  the  direction  whether  there  is  tc 

be  interest  or  not  on  the  5,877/.|  according  as  the  ded 
sion  of  the  Court  may  be. 

Then  declare  that  Thomas  Parker  Bainbrigge  was 
from  the  time  pf  making  and  giving  the  promissorj 
note  for  S^OOO/.  in  the  pleadings  mentioned  bound  alsc 
thereby ;  and  that  the  said  sum  of  2,000/.  is  not  liable  to 
be  reduced  by  taxation. 


Declare  that  Thomas  Parker  Bainbrigge  and 
Henry  Bainbrigge  were  and  are  bound  by  the  agrees 
ment  of  the  30th  of  May  1851  in  the  pleadings  meir 
tioned,  which  was  signed  by  both  of  them. 

Declare  that  under  and  by  virtue  of  the  said  last  mea 
tioned  agreement  John  Moss  became  and  is  entitled  to 
charge  and  security  upon  the  real  estates  in  the  pleti^ 
ings  mentioned  as  against  Thomas  Parker  Bainbrig^ 
and  William  Henry  Bainbrigge,  and  as  against  the  us^ 
trusts,  and  intents  created  by  the  marriage  settlement  « 
William  Henry  Bainbrigge,  in  the  pleadings  mentioned 
for  the  said  sum  of  5,8171,  3s.  5d.  (if  the  interest  shoal 
be  given  on  that,  the  interest  will  have  to  be  added),  ^ 
so  much  thereof  as  remained  due  at  the  time  of  tK 
signing  of  the  same  agreement  of  the  30th  of  May  185 
and  for  the  said  sum  of  2,000/.  and  the  interest  therecFi 
or  so  much  thereof  as  remained  due  at  the  last  mention^ 
time,  and  for  the  amount  of  all  sums  of  money  and  bil 
of  costs,  charges,  and  expenses,  which  at  the  said  I^ 
mentioned  time  were  due  and  owing  from  WiWc* 
Henry  Bainbrigge  to  John  Moss,  and  interest  thereof 
such  amount  and  interest  to  be  ascertained  and  compute 
in  manner  hereinafter  mentioned. 

Declare  that  in  ascertaining  such  amount  and  tli 

inters* 
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interest   thereon   regard   is   to  be  had  to  the  taxation        1855. 

directed  by  the  Order  of  the  27th  of  July  1853;  and 

tliere  is  to  be  deemed  to  have  been  an  annual  delivery 

to    TVilliam  Henry  Bainhrigge  by  John  Moss  of  his  bills 

^^  oosts,  charges,  and  expenses,  and  his  account  for  the 

time    being  against   William  Henry   Bainhigge;    and 

SY&cli   delivery  is  to  be  deemed  to  have  taken  place  on 

tne  30th  of  May  in  each  year.     And  the  amount  justly 

due  upon  each  30th  day  of  May  severally,  on  the  footing 

^f  such  bill  and  account  for  the  time  being  (having  regard 

to  the  taxation  directed  by  the  Order  of  the  27th  ot  July 

1853)  is  to  be  considered  as  having  carried  interest  at 

^ne  rate  of  6/.  per  cent,  per  annum  from  each  30th  day 

^f  -3/ay,  but  not  so  as  to  allow  interest  upon  interest. 

Declare  that  the  amount  on  the  said  30th  of  May 
1851  of  the  charge  to  which  John  Moss  became  entitled 
**  aforesaid,  carries  interest  at  the  rate  of  5/.  per  cent. 
per  annum  from  the  said  30th  of  May  1851. 

Declare  that  such  charge  and  interest  have  priority 
^ver  any  charge  or  security  to  which  Thomas  Parher 
^axnbrigge  may  be  entitled  upon  the  said  estates  or  any 
part  thereof. 

Let  an  account  be  taken  of  what,  having  regard  to  the 
declarations  aforesaid,  is  due  to  John  Moss  for  principal 
and  interest  on  the  security  of  the  said  real  estates. 

Let  the  inquiry  as  to  incumbrances,  directed  by  the 
Order  of  the  22nd  ot  November  1853  be  prosecuted,  and 
^  the  prosecution  thereof  regard  is  to  be  had  to  the 
declarations  aforesaid. 

We  had  better  add  to  that,  stay  all  other  proceedings 
Under  that  order,  and  the  directions  which  are  contained 
^  that  order. 

Z  2  Declare 


s 
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1855.  Declare  that  the  costs  of  these  suits  to  th 

time,  as  well  of  appeal  as  odierwise,  so  &r  as  1 
been  increased  by  or  through  the  filing  of  the  E 
second  mentioned  cause  (except  as  far  as  res] 
costs  of  Thomas  Parker  Bainbrigge^s  motion  I 
appeal  hereinafter  mentioned)  ought  to  be  pai< 
Plaintiff  in  the  said  second  mentioned  cause  to 
parties  to  these  suits  respectively ;  and  that  th< 
the  suits  to  the  present  time  (as  well  of  appeal  \ 
wise),  so  far  as  they  have  been  increased  by  oi 
the  filing  of  the  Bill  in  the  third  mentioned  caa: 
to  be  paid  by  the  Plaintiff  therein  to  the  other  ] 
these  suits  respectively;  such  costs  respective 
taxed,  but  the  taxation  thereof  is  to  be  deferred  v 
the  further  consideration  of  these  causes. 

Declare  that  the  costs  of  Thomas  Parher  Bat 
motion  by  way  of  appeal,  the  notice  whereof  is  c 
20th  oiJune  1854,  ought  to  be  paid  by  the  said 
Parker  Bainbrigge;  such  costs  to  be  taxed, 
taxation  thereof  is  to  be  deferred  until  after  th 
consideration  of  these  causes. 

Let  the  costs  of  the  said  John  Mosses  appeal 
the  notice  whereof  is  dated  the  24th  of  Jtdy  1 
so  far  as  not  otherwise  directed,  costs  in  the  fi 
tioned  cause. 

Let  a  receiver  of  the  rents  and  profits  of  the 
estates  be  appointed,  with  the  usual  directions, 
prejudice  to  prior  incumbrances,  if  any,  and  wi 
tions  to  keep  down  their  interest. 

Let  the  further  consideration  of  these  causi 
adjourned,  with  liberty  to  apply. 
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The  point  reserved  by  the  judgment  of  the  Lords  1855. 

Justices,  namely,  whether  Mr,  Moss  was  entitled  to  in-  ^-^^^^^ 

terest  on  the  5,877/.  3s.  5d.  from  the  18th  November  ^^ 

18*5  to  the  30th  May  1851,  was  this  day  argued  before  Bainbeiggb. 

the  full  Court  of  Appeal.  Baihbrigob 

Most. 


The  SoUcUor-Oeiteralf  for  the  Plaintiff,  insisted  that      F^.  17. 
e  was  entitled  to  the  interest  in  question. 

Mr.  J.  V.  Prior,  for  the  Defendant  Thomas  Parker 
^dnbrigge,  contrct. 


The  Solicitor' General  replied. 

The  following  cases  were  cited  in  the  course  of  the 
iscussion;  Thimhleby  v.  Barron  {a),  Hopkins  v.  Xo- 
(J),  Lattimore  v.  Garrard  {c).  Ford  v.  Beech  {d), 
^^^^alion  V.  Bragg  {e),  Herring  v.  The  Dean  and  Chapter 
^y  St.  Paul  (J). 

The  Lord  Chancellor, — after  referring  to  what  had 
taken  place  before  the  Lords  Justices,  and  stating  the 
Precise  point  which  remained  for  decision  as  above  men- 
tioned, proceeded  to  the  following  effect : — 

On  the  question  as  to  when  interest  is  and  is  not 
Payable,  it  may,  speaking  generally  and  putting  out 
^^  view  the  late  Statute,  be  assumed  that  interest  on 
debts  is  payable  only  by  virtue  of  contract  between  the 
t^^ities.  It  is  true  that  on  mercantile  instruments,  as 
bills  of  exchange  for  instance,  interest  is  payable  without 

contract, 

(«)  ZM.SfW.  210.  ((/)  11  Q.  B.  Rep.  852. 

C^)  5  M^  W.  241.  (e)  15  East,  223. 

^^)  1  Exck.  Rtp.  809.  (/)  3  Swamt.  492. 
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1855.        contract,  that  is,  without  special  contract,  a  contract  to 

^■^^^^^^^      pay  being  implied  though  not  expressed  ;  but  ordinarily 

^'  speaking,  on  the  loan  of  money,  just  as  of  other  things, 

Baimbrioob.   nothing  is  capable  of  being  recovered  but  that  which 

Bainbbioob    has  been  lent. 

Most. 

The  question  then  is,  how  it  is  to  be  ascertained 
whether  there  has  been  an  agreement.  There  is,  of 
course,  no  difficulty,  if  the  parties  have  entered  into  a 
contract  that  can  be  proved ;  but  it  is  oflener  ascertained 
by  showing  the  nature  of  the  dealings  between  the  parties, 
the  Court  or  the  jury  inferring,  without  seeing  an  agree- 
ment, that  there  must  have  been  one,  because  the  parties 
have  dealt  with  each  other  in  the  way  in  which  they 
would  have  dealt  if  there  had  been  an  agreement,  or  in  a 
way  in  which  they  would  not  have  dealt  with  each  other 
if  there  had  not  been  an  agreement.  That  is  the  mode 
in  which  the  parties  here  propose  to  make  out  that  there 
was  an  agreement ;  alleging  that  in  fact  interest  had  been 
paid  for  many  years,  for  thirty  years  I  think,  down  to 
1845.  Every  year  a  liability  had  been  incurred,  partly 
for  money  disbursed  and  partly  for  law  business  done, 
but  no  accounts  had  been  rendered;  and  the  way  in 
which  this  is  attempted  to  be  explained,  probably  accu- 
rately, is,  that  the  client  said  it  was  not  convenient  for 
him  to  pay  from  time  to  time,  and  the  solicitor  said  that 
he  would  not  require  such  payment,  but  that  the  clien 
must  pay  him  interest,  so  as  to  put  him  in  the  positio 
that  he  would  be  in  if  he  had  sent  in  the  bills  yearly 
I  infer  that  to  have  been  the  agreement  from  the  fac 
that  the  accounts  were  clearly  so  made  up  to  the  end  a 
the  year  1845,  and  being  so  made  up,  were,  I  considei 
delivered  to  the  client,  because  they  were  delivered 
the  client's  relative,  who  had  been  himself  a  solici 
who  investigated  them,  and  finally  settled  the  amou 
due  at  above  9,000/.,  this  being  the  amount  due  on 

footi 
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ng  of  interest  so  calculated,  but  not  due  if  interest        1855. 

not  been  so  calculated.  ^^s-^-' 

Moss 

V, 

I  KM   this   state  of  things  the  agreement  of  the   21st  Bainbrioob. 
1845  was  entered  into  between  the  two  brothers    B^'^^^ooe 

V. 

2r%ojKa«  Parker  Bainbrigge  and  William  Henry  Bain--        Mom. 
l^r-i^ge.     These  gentlemen  being  in  litigation  and  having 
a.  oHance  (which  eventually  proved  to  be  a  good  chance) 
of  recovering  a  large  estate,  Thomas  Parker  Bainbrigge^ 
^•"lio  was  the  heir  at  law  and  the  party  who  would  be 
o^ titled  to  recover  it,  being  for  some  reason  or  other 
ready  to  make  it  over  to  his  brother  William  Henry^ 
enters  into  this  agreement,  the  effect  of  which  was  that 
the   younger  brother  was  to  take  the  estate,  or  any  sum 
that  might  be  recovered  in  lieu  of  or  by  way  of  compen- 
®*^ion  for  it,  and  to  take  on  himself  the  burthen  of  dis- 
charging the  debt  that  had  been  incurred  to  Mr.  Moss 
"y  the  elder  brother  in  the  endeavour  to  get  the  estate. 
"*^Of«a«  Parker  Bainbrigge^  in  fact,  says,  that  in  con- 
federation of  my  brother  undertaking,  in  the  event  of  the 
^tate  being  recovered  by  him  or  receiving  any  compen- 
^tion  in  lieu  of  the  same,  "  to  bear  and  pay  all  such 
c<>sts  charges  and  expenses  as  I  have  incurred  in  re- 
*^^ence  to  the  estate  of  my  late  uncle  Thomas  Bain- 
^^ge  Esq.   deceased  together  with  interest  after   the 
^te  of  6/.  for  each  100/.  for  a  year  on  the  principle  of 
yearly  rests  on  such  costs  charges  and  expenses  up  to 
the  present  time  I  agree  to  relinquish  release  and  make 
over"  the  estate  to  him.     The  fair  inference  from  this  is 
^^t  the  accounts  of  the  costs,  charges,  and  expenses 
^ere  to  be  taken  with  interest  at  yearly  rests,  those 
*^ing  the  terms  on  which  Thomas  Parker  Bainbrigge 
h^d  agreed  to  deal  with  his  solicitor. 

Such  being  the  arrangement  of  the  21st  Jtdy  1845, 
^  agreement  was  made  in  the  following  month  of  No- 
vember 
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1855.       vember  betweai  nama$  Parker  Bmimhrigge  and  Mr.    «.• 


Mom 


Moss  the  solicitor,  in  which  the  principle  of  that  arrange- 
v^'        nient  is  acted  upon.    The  exact  amount  due  having  been 
Baimwogs.   then  ascertained  to  be  9^77i  Ss.  Bd.,  Mr.  BaUUniggi 
AiNBaiaqs    ^^^  ^  ^^^  itfoff,  I  caiuiot  pay  yoo  that  sum,  but  V 
Mot«»        can  pay  you  a  part  of  it;  and  he  accordingly,  by 
rangementy  gives  him  1»500/.  down  in  money  and  a 
missory  note  for  2,000/.,  leaving  a  balance  of  BJBOOl^T^^l^ 
the  sum  now  in  question^  still  unliquidated.     The  agirc  m  jt 
ment  made  between  them  was  this ; — Mr.  yniii  (iniiiiili       mi\i 
to  take  the  3,500/.,  made  up  of  1,600/.  in  money  an.^crxid 
2>000/.  on  a  promissory  note,  and  that  the  rest  shoulflE'  ^d 
not  be  payable  unless  the  estate  was  recovered;  but 
the  estate  was  recovered,  or  if  anything  was  paid  by  wi 
of  compromise  for  the  giving  up  of  the  claim  to 
estate,  then  he  was  to  be  paid  the  balance  out  of 
estate,  or  out  of  the  money  received  by  way  of  compi 
raise.   Does  this  mean  that  he  was  to  be  paid  the  balani 
with  interest  or  without  ?     Prim&  facie,  what  the  parti^^  ^ 
must  have   meant  was,  that   the  party  to  receive 
5>800/.  should  be  just  in  the  same  position  when 
event  arrived  which  made  it  payable,  as  he  would 
been   in   if  there  had  been  no  postponement,  and 
had  had  to  receive  it  then.     That,  I  think,  would 
the  legitimate  inference,  and  the  subsequent  conduct  ^ 
the  parties  clearly  shows  that  that  is  what  they 
intended. 

A  good  deal  has  been  said  as  to  what  was  the  leg^^ 
consequence  of  postponing  the  payment.     That  does  n^ 
strike  me  as  being  very  material,  because  the  real  quetfr 
tion  is,  what  was  the  agreement  between  the  parties^ 
I  am  not,  however,  clear,  if  it  were  necessary  to  discus 
that  point,  that  there  was  not  a  good  consideration  fof 
tlie  postponement     I  rather  think  that  there  was,  but  f 
does  not  appear  to  me  to  be  materiali  because  I  merd 

loc 
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look  at  the  transaction  as  one  from  which  I  am  to  infer,  1855. 
IS  well  as  I  can,  wlut  the  agreement  was  as  to  interest ; 
md  the  agreement  which  I  must  infer  is,  that  the  inte- 
rest should  continue  payable  as  it  was  before,  that  the 
i,5(XiL  was  paid  on  account  of  principal  and  interest, 
ind  that  the  remainder  of  the  debt  was  to  go  on  upon 
ite  same  fbotiDg  on  which  it  would  have  gone  on  if  there 
liad  been  no  payment  on  account. 

This  view  is,  I  think,  confirmed  by  what  happened 
afterwards,  when  the  estate  was  recovered  by  Thomas 
Parker  Sainbriffffey  that  is,  by  William  Henry  JBain- 
triffffe,  and  the  latter,  being  about  to  be  married,  was 
proceeding  to  make  a  settlement.  The  heads  of  the 
settlement  were  drawn  up,  giving  a  power  to  borrow  a 
Urge  sum  of  money,  Mr.  William  Henry  Bainbrigge 
stipulating  that  all  sums  and  bills  owing  to  Mr.  Moss 
should  be  paid  in  preference  to  the  amount  which  was  to 
be  paid  to  Mr.  Thomas  Parker  Bainbrigge,  The  heads 
being  drawn  up,  Mr.  Moss  objected  because  interest 
was  not  mentioned,  and  the  parties  thereupon  inserted 
the  word  "  interest."  The  wording,  "  all  sums  interest 
and  bills,"  was  inaccurate,  but  it  shows  that  the  meaning 
was,  and  that  the  parties  understood,  that  Mr.  Moss  was 
to  have  interest,  and  not  merely  the  principal  sum. 

There  is  a  further  confirmation  in  the  fact  that  the  two 
brothers  enter  into  a  formal  agreement,  making  the  sum 
a  charge  on  the  estate^  agreeing  that  it  should  be  payable 
with  compound  interest.  It  has  been  argued  as  if  that 
was  the  commencement  of  the  agreement  for  the  interest, 
but  I  do  not  so  understand  it.  It  was  the  commence- 
ment of  the  charge  on  the  estate ;  but  it  shows,  in  my 
opinion,  that  the  parties  were  charging  the  estate  with 
that  which  was  a  debt  independent  of  the  charge. 

The 
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1855. 


The  general  result  is,  that  I  come  to  the  conclusion 
that  the  agreement  for  the  payment  of  interest,  which  is 
clearly  established  to  have  at  one  time  existed,  continued 
throughout,  and,  therefore,  that  in  respect  of  the  inter- 
mediate period  now  in  question,  as  well  as  of  the  subse- 
quent period,  interest  is  payable.  The  parties  having 
agreed  that  it  shall  be  calculated  at  simple  interest 
only,  I  give  no  opinion  whether  that  was  necessary 
or  not.  The  declaration  in  the  Decree  will  be,  that  the 
Plaintiff  is  entitled  to  a  security  upon  the  real  estates 
for  the  sum  of  5,877/.  3s.  Bd.,  with  interest  thereon. 


Some  discussion  then  took  place  as  to  the  date  of  the 
Decree,  and  the  form  in  which  it  should  be  drawn  up. 
It  was  finally  determined  that  the  Decree  should  be 
dated  the  17th  February,  and  be  drawn  up  as  the  Decree 
of  the  full  Court  of  Appeal. 
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In  the  matter  of  the   DIRECT    BIRMINGHAM, 
OXFORD,  READING  and  BRIGHTON  RAIL- 
WAY COMPANY,  and  in  the  matter  of  the  JOINT 
STOCK  COMPANIES  WINDING-UP    ACTS,     "le,  iV.  ' 
1848  and  1849.  Ftb.  19,  20. 

May  2. 
SPOTTISWOODE'S   CASE.  Before  The 

AMSINCK'S  CASE. 


Lords  Jus* 

TICBS. 


^I^HESE  were  exceptions  to  reports  of  the  Master,  A.  was,  in  his 
which  came  on  together  with  the  further  hearing  of  chosen^by  the 

^  petition,  and  were  by  special  order  heard  originally  by  provisional 
,    .    ,       ,  ,  .  committee  of 

'^heir  Lordsnips.  a  provision- 

ally regis- 
tered railway 

The    Direct    Birmingham,    Oxford,   Reading    and  to  be  one  of 

the  managing 
Brighton  committee,  to 
whom,  by  reso- 
^  utions  of  the  provisional  committee  then  passed,  power  was  given  to  allot  shares  and  to 
^pply  the  funds  of  the  Company  in  payment  of  expenses.  The  scheme  having  proved 
-abortive,  the  allottees  recovered  their  deposits  in  actions  against  A.  and  other  persons 
"^vho  had  been  appointed  to  be  members  of  the  managing  committee.  The  members  of 
^%Jie  managing  committee  thereupon  appointed  a  sub-committee,  of  which  A.  was  one,  to 
measures  to  protect  the  members  of  the  committee.  A.  was  a  constant  attendant 
t  the  meetings  of  the  sub-committee,  and  took  an  active  share  in  providing  for  some 
the  demands  on  the  committee  of  management  and  resisting  others.  He£rf,  that  he 
thereby  sanctioned  and  adopted  the  former  proceedings  of  the  managing  committee, 
^n  which  he  had  not  taken  part,  and  was  liable  to  contribute  in  respect  of  them. 

Bi  who  was  appointed  and  acted  as  a  member  of  the  managing  committee  of  a 

;^yro'visionaUy  registered  Railway  Company,  with  power  to  contract  with  engineers  for 

'^he  requisite  surveys,  &c.  was  one  of  the  members  liable  in  respect  of  an  order  given 

'^^  the  engineers,  who  afterwards  being  unable  to  complete  the  contract  by  the  required 

^^me,  offered  to  forego  it,  and  to  substitute  a  contract  for  a  part  of  the  line  only,  on 

'%he  terms  that  the  completion  of  the  latter  within  the  time  should  not  be  required. 

^At  a  meeting,  at  which  B.  was  not  present,  the  majority  of  the  managing  committee 

"present  resoWed  to  accede  to  the  proposal.     B,  at  a  subsequent  meeting  opposed  the 

^confirmation  of  the  resolution.     Afterwards  he  concurred  in  resolutions  for  providing 

^aieans  of  satisfying  the  engineers'  demand  among  others  : — Held,  that  the  substituted 

^K>n tract  was  only  a  modincation  of  the  contract,  in  respect  of  which  B.  was  liable, 

^md  that  under  the  circumstances  B.  was  liable  to  contribute  to  the  payment  of  the 

engineers'  demand. 

Contribution  may  be  enforceable  on  general  principles  of  justice,  independently  of 
oon  tract. 
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Brighton  Railway  Company  was  formed  in  the  year 
1845,  for  the  purpose  of  constructing  a  railway  from 
Birmingham  to  Oxford^  and  thence  to  Reading  and 
Brighton.  The  prospectus  then  issued  contained  the 
names  of  a  large  number  of  persons  as  forming  the  pro- 
visional committee.  At  a  meeting  held  on  the  8th  of 
October  \S\5y  fourteen  members  of  the  provisional  com- 
mittee were  appointed  a  managing  committee,  with  power, 
among  other  things,  to  contract  with  engineers  for  the 
completion  of  the  surveys.  Among  the  members  so  ap- 
pointed were  the  exceptants,  Mr.  Andrew  Spottiswoode 
and  Major  Amsinck. 

Several  meetings  took  place  of  different  members  so 
appointed  to  constitute  the  managing  committee,  at 
which  shares  were  allotted,  and  engineers,  solicitors, 
surveyors,  and  other  persons  employed ;  but  in  conse- 
quence of  the  panic  which  took  place  in  November  1845 
the  undertaking  was  abandoned. 

After  the  abandonment  of  the  scheme  numerous  ac- 
tions were  brought  by  allottees  of  shares  who  had  paid 
their  deposits  against  the  different  persons  thus  appointed 
members  of  the  managing  committee,  to  recover  back 
the  deposits  so  paid,  and  amongst  others  actions  were 
brought  against  Mr.  Spottiswoode,  of  which  the  well- 
known  case  of  fValstab  v.  Spottiswoode  (a)  was  one. 

In  consequence  of  the  decision  in  that  case  the  ma- 
naging committee  were  compelled  to  return  nearly  the 
whole  of  the  deposits  to  the  allottees. 

In  December  1849,  when  all  the  debts,  with  one  or 
two  exceptions,  had  been  paid,  and  some  few  matters 
only  remained  to  be  settled,  an  order  was  made  by  the 
Vice-Cbancellor   of  England  for   the   dissolution   and 

winding-up 

(a)   15  M,  if  W,  501. 
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winding-up  of  the  Company  under  the  Winding-up  Acts 
of  1848  and  1849. 

In  the  settlement  of  the  contributories  the  Master  had 
placed  on  the  list  many  hundred  persons,  including  not 
only  the  members  of  the  provisional  and  managing  com- 
mittees, but  also  the  allottees  of  shares,  including  those 
who  had,  as  well  as  those  who  had  not,  paid  the  deposit 
on  theshares  allotted. 


1855. 


Spottis- 

WOODB*8 

Cask. 

Amsimck's 
Cask. 


The  list  was  afterwards  revised  with  reference  to  the 
decisions  in  the  House  of  Lords  of  the  cases  of  Hutton 
V.  Thompson  (a),  and  Bright  v.  Hutton  {Jb\  and  was  re- 
duced to  those  who  had  been  appointed  members  of  the 
managing  committee,  who  were  in  number  fourteen  only. 
Of  seven  of  these  some  had  left  the  country,  others  had 
died  insolvent,  and  the  rest  could  not  be  found.  Of 
the  remaining  seven  the  above-named  exceptants  were 
three.  Three  more  and  the  personal  representatives  of 
the  only  other  one,  were  the  Respondents. 

On  the  6th  of  May  1850,  Mr.  Spottiswoode  was  set- 
tled on  the  list  of  contributories  as  a  member  of  the 
managing  committee. 

On  June  13th  1851  the  Master  reported  that  the 
^qamount  of  debts  of  the  Company  which  had  been  paid 
ly  the  members  of  the  committee  of  management 
^QEioaounted  to  10,174/.  II5.  5d.  In  July  1852  the  Master 
^nade  the  first  call  of  250/.  on  each  member  of  the  com- 
^Dittee  of  management  for  costs,  whereupon  Mr.  Spottis- 
-mffoode  applied  to  the  Master  for  leave  to  review  the 
settlement  of  contributories,  and  such  leave  was  granted. 
^r.  Spottiswoode,  however,  did  not  proceed  to  review  the 

settlement,  but  paid  the  call. 

In 
(a)  ^H.^L.  Ca.  161.  (6)  3  H.  o/L.  Ca.  341. 
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In  December  1852  a  second  call  of  420Z.  each,  foL 
costs,  was  madcy  and  was  also  paid  by  Mr.  Spottiswoodr^a^^s^ 
There  was  no  appeal  against  either  of  these  calls. 

On  the  Srd  of  March   1853  another  call  of  500/^ 
was  made,  to  be  enforced  against  the  provisional  com- 
mittee only,  whose  non-liability  had  not  then  been 
termined. 


Mr.  Spottiswoode  shortly  afterwards  applied  to  th 
Master  to  review  his  reports  making  the  two  form< 
calls ;  and,  in  support  of  his  application,  brought  in 
state  of  facts,  stating  that  he  never  took  any  part  in  tl 
undertaking,  nor  in  the  incurring  any  of  its  expenses  c 
liabilities,  nor  in  receiving  any  of  the  deposits  of  th 
shareholders.  That  the  first  meeting  which  he  attendi 
in  reference  to  the  affairs  of  the  above  Company  (he  n 
being  then  a  shareholder)  was  on  the  11th  dayof  ilfori 
1846,  previously  to  which  date  the  whole  of  the  Hal 
lities  of  the  Company  had  been  incurred ;  that  sub 
quently  to  such  meeting,  viz.  on  the  8th  day  of  A 
1846,  twenty  shares  were  allotted  to  him ;  that  he  wi 
induced  to  attend  such  meeting,  because  a  verdict  ha 
been  obtained  by  Mrs.  Walstab  against  him,  in  con 
quence  of  his  name  appearing  on  the  list  of  the  prov 
sional  committee,  though  he  had  not  sanctioned  in  an 
way  the  debt  claimed  by  her ;  that  his  object  in  attend 
ing  the  said  meeting  of  the  11th  day  of  March  18 
and  subsequent  meetings,  and  accepting  the  above  shares 
was  merely  for  the  purpose  of  winding-up  the  affaire  o: 
the  Company,  and  to  spread  the  losses  incurred  amongs 
those  who  were  liable  for  them ;  that  he  did  not  at  an 
of  the  meetings  which  he  so  attended  sanction  any  ex- 
penditure, save  and  except  some  legal  expenses,  which 
had  reference  to  liabilities  incurred  by  the  Company 
prior  to  the  11th  day  of  March  1846,  and  that,  conse- 
quently, 
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quently,  he  was  not  liable  for  any  of  the  expenditure  of 
the  Company ;  that  he  paid  at  various  timesy  for  the  use 
of  the  Company^  from  the  8th  day  of  April  1846,  sums 
amounting  in  the  whole  to  1,9X7 L  I9s.  5d.,  the  par- 
ticulars whereof  were  stated  in  the  schedule  thereunto 
annexed ;  that  until  the  decision  of  the  case  of  Bright  v. 
Huitan,  by  the  House  of  Lords,  on  the  28th  of  June 
1852,  the  question  of  liability  was  in  a  state  of  uncer- 
tainty, and  that  during  such  uncertain  state  of  the  law  he 
was  placed  on  the  list ;  that  he  attended  a  meeting  before 
Master  Brougham,  on  the  6th  day  of  July  1852,  but 
that  his  case  was  not  then  gone  into ;  that  the  said 
meeting  was  adjourned  until  the  13th  of  July  1852,  but 
that  he,  understanding  that  it  was  the  duty  of  the  official 
manager  to  ascertain  the  amounts  for  which  the  several 
parties  engaged  in  the  undertaking  were  respectively 
liable,  and  that  the  amount  which  he  was  entitled  to 
receive  back  for  the  payments  made  by  him  would  be 
repaid  to  him  by  or  through  the  medium  of  the  official 
manager,  did  not  further  press  his  claim  before  the 
Master ;  that  he  had  paid  the  calls  of  2501.  and  420/. 
(being  calls  for  costs),  the  sum  of  250/.  being  included 
in  the  sum  of  1,927/.  I9s.  5d,  so  paid  by  him  as  afore- 
said, and  the  said  sum  of  4&0L  not  being  included  in  the 
said  last-mentioned  sum. 


1855. 


Spottis- 

woode's 

Case. 

Ah8INCK*8 

Case. 


On  the  1st  of  March  1853  Mr.  Spottiswoode's  appli- 
cation came  on  for  hearing  before  Master  Tinney,  who 
was  attended  by  counsel  on  behalf  of  Mr.  Spottiswoode, 
and  also  on  behalf  of  the  five  other  members  of  the 
managing  committee  above  referred  to,  and  ultimately 
the  Master  refused  to  enter  into  the  consideration  of  Mr. 
Spottiswoode' 8  state  of  facts  and  proposal,  or  to  receive 
any  evidence  in  support  of  them,  and  directed  that  Mr. 
Spottiswoode  should  pay  the  costs  of  the  application. 


Against 
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Against  this  decision  of  the  Master  Mr.  Spotliswoode 
appealed  (by  leave)  directly  to  the  Lords  Justices,  and 
their  Lordships,  on  the  23rd  day  of  March  1853,  or- 
dered, that  the  Master  should  be  at  liberty  to  review 
the  reports  of  the  6th  day  of  July  and  the  8tb  day  o 
December  1852;  and  it  was  ordered  that  the  Mastei 
should  inquire  and  ascertain  how  and  by  whom  and  ic 
what  shares  the  calls  of  500Z.,  250Z.,  and  ASQL  ought,  as 
amongst  the  contributories  of  the  Company,  to  be  borne 
and  also  whether  Mr.  Spottiswoode  had  paid  the  suoi 
alleged  to  have  been  paid  by  him,  and  when  and  unde^ 
what  circumstances ;  and  whether  the  contributories,  oh 
any  and  which  of  them,  ought  to  bear  and  pay  thai  sue 
in  any  and  what  proportions  between  themselves;  and  al^ 
how  and  by  whom,  and  in  what  proportions  as  betwee- 
the  contributories  the  10,174i.  11^  5dL  mentioned  in  ^tm 
report  of  the  13th  day  of  Jnme  1851  ought  to  be  boms 
And  the  costs  of  all  parties  of  that  application,  and  tfaa 
consideration  of  what  (if  anything)  ought  to  be  dona 
with  respect  to  the  costs  which  Mr.  SpotHswoode  h^ 
been,  by  the  Master's  certificate  of  the  1st  day  o(  Marc^ 
1853,  directed  to  pay,  were  reserved. 


On  the  11th  of  December  1854  the  Master  made  hS 
Report,  finding  to  the  following  efiect : — 


That  on  the  8th  of  October  1845  a  meeting  of  ih^ 
provisional  committee  was  held  at  the  office  <^  the  Coou 
pany  in  Moorgate  Street,  at  which  meeting  Mr.  SpoUir- 
woode  was  not  present ;  that  at  such  meeting  fourteer:^ 
members  of  the  provisional  committee  were  appointed  ^ 
committee  of  management,  whereof  Mr.  Spottiawood0 
was,  with  his  own  consent,  appointed  a  member;  tbaft 
certain  resolutions  were  then  passed,  and,  among  others, 
a  resolution  that  five  members  of  the  committee  of  ma* 
nagement  should  be  a  quorum,  and  that  the  committee 

of 
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anagement  should  have  power  to  allot  shares  and  to 
Pf>ly  the  funds  of  the  Company  in  payment  of  all  ex- 
^ses  incurred  in  its  formation,  and  in  the  preparation 
clie  plans  and  sections  to  be  submitted  to  Parliament; 
^l^sa.^  a  copy  of  the  resolutions  passed  at  the  said  meeting 
forwarded  to  each  member  of  the  provisional  and 
n  aging  commit  tee,  and,  amongst  others,  to  Mr.  Spot" 
^^^ccoocfe  ;  that  the  several  persons  who  were  so  appointed 
th^    managing  committee  accepted  and  took  upon  them- 
sel  vcs  the  office  and  duties  of  such  managing  committee, 
And    employed   solicitors,   agents,  surveyors,  engineers, 
AT^d  other  persons  to  do  and  perform  the  acts  necessary 
be  done  in  the  formation  of  the  Company,  and  the 
of  the  plans,  sections,  and  books  of  reference 
v^eqijired  by  the  standing  orders  of  the  Houses  of  Par- 
■i^nnent  to  be  deposited  on  or  before  the  SOth  o{  Novem^ 
1845,  in  order  to  the  obtaining  an  Act  of  incorpo- 
tion  in  the  then  following  session  of  Parliament ;  that 
^uch  expenses  and  liabilities  amounted  in  the  whole  to 
*0,l74i.  11^.  5d.  and  3,503/.  I2s.,  making  together  the 
•*>ixi  of  13,678/.  3*.  5d.;  that  although  Mr.  Spottiswoode 
^*d    not  attend  the  early  meetings  of  the  committee  of 
^^ariagement  he  was  informed  of  their  proceedings,  and 
^^pi'essed  himself  satisfied  therewith,  and  sanctioned  and 
^^opted  them ;  that  the  committee  of  management  pro- 
^^■^^ded  to  allot  the  shares  in  the  Company ;  that  of  the 
"*  •^•630  shares  allotted  in  the  Company  the  deposits  were 
^*d  on  4,295  shares  only ;  that  it  consequently  became 
*^I>ossible  to  proceed  with  the  undertaking,  and  that  the 
^^t)e  was  abandoned;   that  in  the  latter  part  of  1845 
^^ions  were  brought  against  Mr.  Spottiswoode  by  allot- 
^^  of  shares  in  the  Company,  for  the  return  of  their 
^posits,  and   amongst   others   by  Mrs.  WaUtab^  who 
^vered  a  verdict  in  such  action  against  him,  and  a 
^le  nisi  having  been  obtained  to  enter  a  nonsuit,  the 
^tne  was,  after  argument  before  the  full  Court  of  Ex- 
Vol.  VI.  A  A  D.M.o.    chequer, 
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chequer,  discharged;  that  after  such  decision  it  becam^j 
necessary  to  proTide  the  funds  (or  repaying  such  de^ 
posits,  and  that  contributions  were  from  time  to  tii 
made  for  that  purpose  by  some  of  the  members  of 
managing  committee,  including  Mr.  SpotHswoode, 
by  some  of  the  members  of  the  proTisional  committ^s 
and  allottees  of  shares ;  that  the  monies  so  contributes 
were  paid  into  the  bankers  of  the  Company,  and  tl^^ 
the  damages  and  costs  in  the  action  of  Walsiab  ▼.  Spm^^ 
tiswoode  were,  amongst  others,  paid  out  of  the  fund    i» 
contributed;    that  at  a  meeting  of  the  committee     C3 
management  on  the  11th  of  March  1846,  at  which  Nfr 
Spottiswoode  was  present,  he  was  elected  a  member  oi 
the  sub-committee  of  management,  under  whose  directiaxi 
the  affairs  of  the  Company  were  thenceforward  carried 
on  :  that  at  a  meeting  of  the  committee  on  the  SSnd  of 
June  1846,  at  which  Mr.  Spottistooode  was  pre  sent,  he 
was  added  to  the  finance  committee;   that  nearly  the 
whole  of  the  fund  raised  by  the  aforesaid  contributions 
and   paid   into   the  bankers,  was  applied  in  refsjiag 
deposits   to  allottees   of  shares;   that  cheques  to  the 
amount  of  4,318/.  and  upwards,  drawn  upon  the  said 
bankers,  were  signed  by  Mr.  Spottiswoode;  that  sucb 
fund  being  exhausted,  Mr.  Spottiswoode,  Sir  Arthff  ^ 
Cajud  liroke,  James  Gadsden,  Denzil  Ibbetson  Thfff^ 
son   and  Benjamin  Davis  agreed  amongst  themseW^s 
to  discharge,  and  did  discharge  the  remaining  liabili* 
ties  of  the  Company  which  were  not  included  in  "** 
10,174/.  1  1j?.  &/.  among  them  in  the  shares  and  propo^ 
tions  which  the  Master  specified ;  that  it  appeared  by 
the  Hoport  of  the  late  Master  Brougham,  of  the  13tb  ^ 
June   ISol,  that  the  contributions  made  by   Willie 
Amsinck^  Sir  Arthnr  de  Capel  Broke,  James  Gadsdt^ 
J^Hiil  IbhetsoH   Thomson,  Benfamin  Davis,  and  i^ 
iliYW  SfH^itisH\HHle  towards  the  sum  of  10,174/.  IIl^L 
were  a«  follows  i^namely) :  by  William  Awuinck  the  sQ0 

of 
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"641/.  55. ;  by  Sir  Arthur  de  Capel  Broke,  the  sum 

],002/.  0^.  4<f. ;   by   James    Gadsden,   the   sum   of 

4J.  10^.  5d, ;  by  Denzil  Ihbetson   Thomson,  the  sum 

1|103/.  175.  4rf. ;  by  Bevjamin  Davis,  the  sum  of 
K>2/.  0*.  4rf. ;  and  by  Andrew  Spottistcoode,  the  sum  of 
2i.  4fs.  5d. ;  that  the  liabilities  of  the  Company  therein- 
Fore  mentioned  as  not  included  in  the  10,174/.  1  Is,  5d., 
dl  discharged  by  Sir  Arthur  de  Capel  Broke,  James 
a€isden,  Denzil  Ibbetson  Thomson,  Benjamin  Davis, 
d.    Mr.  Spottiswoode,  as  before  mentioned,  amounted 

3,503/.  12s.;  that  such  sum  was  contributed  by  the 
»t-named  parties  in  the  proportions  which  the  Master 
en  set  forth.     The   Master  also  certified  his  opinion 

be  that  the  members  of  the  committee  of  manage- 
ent,  as  between  themselves,  were  liable  to  bear  and  pay 
e  expenses  and  liabilities  so  incurred,  amounting  to 
KnU,  l\s.  5rf.  in  equal  shares.  The  Master  further 
^nd  that  Mr.  Spottiswoode,  by  his  then  solicitors,  had 
'>tice  of  the  several  proceedings  in  the  matter  of  the 
inding-up,  and  acquiesced  therein  up  to  the  month  of 
^y  1852;  that  on  the  6th  of  May  1850  Mr.  Spottis- 
^^^ode  was  settled  on  the  list  of  contributories  as  a  mem- 
^^  of  the  managing  committee,  due  notice  having  been 

• 

[i^en  to  him  of  his  inclusion  in  the  list  in  that  character ; 
"*t  in  the  month  of  July  1852,  upon  the  said  late 
**aster  making  the  first  call  of  2501,  on  each  member  of 
"^  committee  of  management  for  costs,  Mr.  Spottis- 
^^^ode  applied  to  the  said  late  Master  for  leave  to  review 
"®  settlement  of  (he  list  of  contributories,  and  such  leave 
^^  granted,  but  that  Mr.  Spottiswoode  afterwards 
^^ved  his  objection,  and  remained  on  the  list  as  a  mem- 
^  of  the  committee  of  management,  and  paid  the  call ; 
^"*t  the  second  call  of  420/.  each  for  costs  was  made  in 
^^cember  1852,  and  was  paid  by  Mr.  Spottiswoode,  and 
^t  no  appeal  was  made  against  either  of  the  calls ; 
Aat  there  were  only  six  contributories  on  the  list  who 

A  A  2  had 
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had  paid  or  were  able  to  pay  the  calls,  namely,  the 
SODS  above  mentioned;  that  the  calls  of  2Q0L  and  48C-« 
80  made  on  Mr.  Spottiswoode,  ought^  as  amongst  tl:::^ 
contributories  of  the  Company,  to  be  borne  and  paid  kn 
bim ;  that  the  call  of  500Z.  was  in  effect  a  nominal  ci^^  1 
so  far  as  the  six  solvent  members  of  the  managiw] 
committee  were  concerned,  and  was  intended  to  be  ^n 
forced  only  against  the  other  members  of  the  roanagivB^ 
committee,  but  who  had  not  since  paid  the  same  or  anj 
part  thereof;  and  that  Mr.  Spottuwoode  had  not  paica 
the  sum  specified  in  an  affidavit  in  the  order  men— 
tioned,  but  had  paid  1,66  IZ.  16(.  id,,  part  thereof,  in  tia^ 
manner  which  the  Master  proceeded  to  set  out.  TIb« 
Master  then  proceeded  to  find  the  sums  which  each 
the  six  members  ought  to  pay. 


Exceptions  to  the  above  Report  were  taken  bj  ICr* 
Spottiswoode  and  Major  Amsinck. 


Spottiswoode's  Case. 

The  evidence  on  which  the  Report  was  founded  r^"* 
lating  to  Mr.  Spottincoode's  case,  was  prbcipally  tti^ 
following : — 

A  copy  of  a  circular  sent  by  the  secretary  on  the  iW" 
of  October  1845  to  each  member  of  the  provisiontl  tf>^ 
managing  committee,  inclosing  a  copy  of  the  resolutions^ 
of  the  8th  of  October  1845. 

The  oral  evidence  of  Mr.  Spottiswoode,  in  wbieb 
when  asked  whether  he  received  a  printed  copy  of  ^ 
resolutions  passed  at  the  meeting  of  the  provisional  ooi0- 
mittee  on  the  8th  of  October  1845,  replied,  that "  be 
could  not  say  positively  that  he  did ;'  but  when  agtt* 
asked  as  ''  to  his  belief,"  he  replied, ''  I  have  no  doubt  il 
was  80«  I  have  no  reason  to  disbelieve  it ;  it  is  asserted 
that  it  was  sent  to  me,  I  have  no  reason  to  doubt  that  it 

was  sent.*' 

The 
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The  oral  evidence  of  Mr.  Thomson,  one  of  the  mem- 

1*8  of  the  managing  committee^  who  said^  **  I  saw  Mr. 

Sjcpottigwoode  respecting  (he  affairs  of  the  Company  in 

th^  month  of  October  (1845), — I  cannot  recollect  the 

d£i.^e, — in  consequence  of  the  secretary  stating  that  he 

h2i.€d  seen  Mr.  SpoUiswoode,  and  that  he  had  promised  to 

at  C^nd,  but  did  not,  I  being  anxious  to  see  Mr.  Spot- 

&^rMd)aode,  believing  him  to  be  a  gentleman  of  the  highest 

chstracter,  and  well  known  in  the  commercial  world.     I 

wsLs  very  anxious,  as  the  other  directors  were,  to  see  him 

at     our  board,  I  therefore  agreed  to  call  upon  him.     I 

^^«it  to  the  Lieffe  and   Namur  Office,  in   Moorgate 

Sti-^eL    The  first  time,  I  did  not  see  Mr.  Spottiswoode ; 

"^    was  not  there ;  but  the  clerk  told  me  the  time  he 

^oiild  be  there,  and  I  went  and  saw  him,  and  stated  to 

"^  *^  the  object  of  my  calling.     We  were  very  anxious  to 

^^'^  him  at  the  committee.    We  had  received  the  account 

""^^•n  the  secretary,  and  we  thought  it  better  that  one  or 

®^«^€rof  the  committeemen  should  wait  upon  him,  and  I, 

*^^^ordingly,  was  the  individual  selected.     Mr.  Spottis^ 

^^^^)de  told  me  he  was  so  much  engaged  that  he  could 

"^^%  attend ;  that  he  was  perfectly  satisfied  with  the  pro- 

^^^^dings ;  that  the  secretary  from  time  to  time  had  called 

'^X^on  him,  and  reported  how  the  Company  was  going 

^^«    At  the  commencement  of  Noveinber,  or  quite  the 

^^d  of  October,  I  called  again  and  saw  Mr.  Spottiswoode. 

^e  were  not  exactly  pleased  with  the  conduct  of  our 

^uaimiaD  and  one  or  two  other  members,  and  we  were 

^ery  anxious  Mr.  Spottiswoode  should  attend.     I  called 

^pon  him  again,  and  I  saw  him  at  that  time,  I  think,  in 

the  board  room.     He  said  he  was  very  much  pressed  for 

timey  and  it  was  most  unfortunate  that  our  Company  and 

the  Idege  and  Namur  met  on  the  same  day ;  that  he,  as 

president  or  chairman,  I  am  not  certain  which,  but  I 

think  as  president,  was  bound  to  attend.     The  secretary 

I  have 
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I   have  reason  to  believe  waited  on  Mr.  Spottiswi 
almost  every  day  of  meeting." 

The  following  letter  from  the  solicitors  of  the  Coi 
pany  to  Mr.  Spottiswoode : — 

''  December  lOth,  1845. 
"  Dear  Sir, 

"  Railway. 

"  Mr.  Blunt  has  handed  your  note  over  to  us. 

are  exceedingly  sorry  that  you  are  in  anyway  annoy 

The   inclosed   report   will   show  you  exactly  how  i 

railway  stands.      We  have   received  altogether  ab 

13,000/.;  the  expenses  not  being  more  than  8,000/  th^ 

is  plenty  to  pay  everything  and  over;  but  the  questi< 

is,  the  whole  deposits  not  having  been  paid  in,  whetli 

those  who  have  paid  in  have  not  a  right  to  their  deposi  Cs 

without  deduction.     We  have,  on  behalf  of  the  co 

mittee,  taken  the  opinion  of  Sir  Fitzroy  Kelly  and  NC 

Lloyd,  who   advise   that  the   depositants  are  liable     ^ 

expenses  under  all  the  circumstances.     W^e  submit      ^ 

you  that  the  best  way  will  be  for  you  to  allow  us 

appear  for  you,  as  we  shall  for  some  others  of  the 

mittcc,  and  we  shall  then  endeavour  to  get  one  ac^i 

tried  to  settle  the  whole.     Upon  hearing  from  you 

will  write  to  Messrs.  Bdxendale  &  Co. 

"  We  are,  Sir,  yours  obediently, 

"  Parhes,  Smith,  &  Co.^ 

The  following  reply  to  the  above  letter: — 

"  New  Street,  December  11th,  ISiSr- 
"  Gentlemen, 
**  1   am  obliged  by  your  information,  and  will  th^'^ 
you  to  appear  for  me  in  the  way  you  mention.     It  is  ^^'^ 
wish  to  retire  from  the  concern,  not  from  any  doubC  ^ 
its  merits,  or  any  distrust  of  the  committee,  but  I  canP^ 
attend  to  it.  **  Your  obedient  servant, 

*'  A.  Spottiswoode* 
'•  Messrs.  Parkes,  Smith,  &  Co." 

The 
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The  minute-book  of  the  Company,  containing  minutes        1855. 
f  numerous  meetings  of  the  managing  committee  in  the 
ionths  of  March,  May,  June,  August,  and  September, 
1     1846,  at  which  Mr.  Spottiswoode  was  present.  ^^"• 

The  following  guarantee,  signed  by  Mr.  Spottiswoode        Cas"  ' 
i:i<3  other  members  of  the  managing  committee : — 

**  To  Mr.  George  Nathaniel  White, 
"  Sir, 

**  As  acting  directors  of  the  Birmingham  and  Brighton 
Et«fcilway  Company,  while  they  occupied  their  premises 
it  Ko.46,  Moorgate  Street,  we  acknowledge  our  liability 
to  3^ou  for  the  rent  of  32/.  10;?.,  due  for  one  quarter,  end- 
ing on  the  2nd  of  September  1847,  jointly  with  William 
^^nsinck  of  the  Army  and  Navy  Club,  who,  during  the 
tinoe  aforesaid,  was  the  Deputy  Chairman  of  the  said 
Company.  In  consideration  of  the  heavy  payments 
^oich  we  have  been  called  on  to  make  on  account  of 
^^a.t  Company,  and  of  Mr.  AmsincKs  not  having  paid  any 
®^  the  demands  on  the  said  Company,  though  liable  to 
**^dn  equally  with  ourselves,  we  request  you  to  sue  him 
^**  payment  of  the  above-mentioned  demand,  and  in  the 
^^^nt  of  your  failing  from  any  cause  to  recover  against 
**^,  we  hereby  jointly  and  severally  promise  to  pay  you 
^^  said  sum  of  32/.  10^.,  and  any  costs  which  you  may 
^'Ve  incurred  in  suing  the  above-named  Mr.  Amsinch. 

*'  Dated  the  28th  day  of  February  1848." 

Major  Amsinck's  Case. 

During  the  several   discussions  before   the    Master, 

^ajor  Amsinch  appeared  by  a  separate  solicitor,  who, 

^y  arrangement,  carried  in  a  state  of  facts  on  behalf  of 

*^U  client,  to  show  why  he  was  not  to  pay  his  full  pro- 

iKjrtion  of  the  10,174/.  11*.  5rf. 

The  nature  of  the  case  made  by  it  appears  from  the 

following 
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following  written  judgment  of  the  Master: — ^'^Ondaim 
and  statement  of  Sir  Arthur  de  Capel  Sroke,  Bart^ 
James  Gadsden^  Esq.,  and  Denzil  IbbeUon  TAomoR, 
Esq.,  brought  before  me  under  the  order  of  the  Lords 
Justices,  dated  23rd  March  1853,  and  allowed  by  me  as 
finally  amended,  subject  to  counter-statement,  to  be 
brought  before  me  by  Major  Amsinckf  and  on  statemeot 
brought  before  me  by  Major  iimnncA,  by  way  of  counter- 
statement  to  the  said  statement  of  Sir  Arthur  de  Capd 
Broke  and  others,  and  which  counter-statement  was 
finally  argued  before  me  on  the  23rd  of  December  18a3| 
so  far  as  relates  to  the  sum  of  10,1742.  \\s.  M.,  I  con- 
firm the  allowance  of  the  said  claim  and  amended  state- 
ment of  Sir  Arthur  de  Capel  Broke  and  others,  and  I 
disallow  the  said  counter-statement  of  the  said  Major 
Amsinck.  I  think  that  the  Master's  Report  of  I3th 
June  1851,  is  not  to  be  considered  conclusive  as  to  the 
matters  contained  in  the  inquiries  directed  by  the  order 
of  23rd  March  1863.  But,  on  the  whole,  it  appears  to  me 
that  Major  Amsinck  became  liable  to  contribute  rateably 
with  the  five  other  contributories  in  the  amended  statement 

• 

named  to  the  whole  engineering  expenses  and  costs  u^ 
Msy or  A  msinck's  counter-statement  mentioned.    As  to  tb^ 
costs.  Major  Ameinck^  by  his  counsel,  waived  before  10^ 
his  claim  of  exemption.    As  to  the  engineering  expense 
Major  Amsinck  did  not  dispute  his  liability  in  respect  9^ 
3,000/.,  the  demands  for  which  appeared  to  have  accrued 
before  the  7th  of  November  1845.     It  appears*  to  me, 
however,  that  the  provisional  committee,  of  which  Major 
Amsinck  was  an  active  member,  gave  the  engineers  direc- 
tions (Major  Amsinck^s  concurrence  or  assent  to  which 
was  not  disputed)  to  complete  the  whole  line.    Authority 
to  alter  the  line  and  (it  may  be  considered)  to  regulate  or 
put  an  end  to  the  engineers'  operations  appears  to  have 
XHHiw  vested  in  the  managing  committee,  of  which  Major 
Amsinck  was  an  acting  member. 

"On 
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"  On  the  6th  of  November  1845,  a  meeting  of  the 
managing  committee  was  held  with  the  express  view  of 
considering  the  question  of  putting  a  stop  to  the  engineer- 
ing expenses.     Major  Amsinck  was  present  at  that  meet- 
ing.    The  question  was  adjourned  to  the  following  day. 
At  the  adjourned  meeting,  at  which  Major  Amsinck  was 
not  present,  it  appears  to  me  from  the  evidence,  that  the 
majority  present  was  unwilling  to  stop  the  proceedings 
of  the  engineers,  and  that  some  of  the  members  present, 
finding  that  they  were  unable  to  procure  a  resolution 
for  stopping  the  proceedings,  moved  that  the  engineers 
should  restrict   their  operations  to  a  part  of  the  line, 
and  that  the  engineers  consented  to  such  restriction,  on 
the  terms  that  they  should  not  be  compelled  to  com- 
plete their  work  by  the  30th  of  November  then  next, 
being  the  day  necessary  for  procuring  the  required  Act 
of  Parliament  in  the  course  of  the  then  next  session  of 
Parliament,  and  that  they  should  be  paid  from  time  to 
time  as  their  work  proceeded,  and  a  resolution  passed 
accordingly.     It  appears  to  me  that  this  measure  was 
^fensive  on  the  part  of  those  members  of  the  committee 
who  proposed  it,  and  obtained  the  consent  of  the  mem- 
bers present;   that  its  object  was  not  to  continue  the 
engineering  operations,  but  to  restrict  them.     A  question 
might   have  been    raised,   whether   in  the   absence  of 
any  restrictive  order   by  the  managing  committee,  the 
engineers  could  or  could  not  have  proceeded  with  the 
wbolfe  line,  under  the  order  of  the  provisional  committee, 
it  being  apparent  that  the  work  could  not  be  completed 
before  the  30th  of  November.     However,  the  resolution 
was  not  binding  without  confirmation.     At  a  subsequent 
meeting.  Major  Amsinck  appears  to  have  objected  to  it, 
I  believe,  on  the  view  or  notion,  that  but  for  that  resolu- 
tion,  the  engineers  could  not  lawfully  have  continued 
their  operations;  and  I  think  he  openly  declared  that 

he 
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he  considered  himself  not  bound  by  the  new  contract 
with  the  engineers.  A  meeting  was  held  on  the  11th  of 
November^  at  which  Major  Amsinck  was  present,  and 
at  that  meeting,  I  think  Major  Amsinck  expressed  his 
disapprobation  of  the  resolution,  and  his  wish  that  it 
should  be  rescinded ;  whether  he  made  any  formal  motion 
on  the  subject,  or  any  express  protest  is,  I  think,  doubt- 
ful on  the  evidence.  However,  the  confirmation  of  the 
resolution  was  adjourned,  and  such  confirmation  never 
took  place.  I  am  disposed  to  think  that  the  subject- 
matter  of  the  arrangement  entered  into  with  the  engineers, 
on  the  7th  of  November,  was  within  the  powers  of  the 
managing  committee,  but  that  the  members  present  on 
the  7th  of  November  J  ought  not  to  have  entered  into 
any  agreement  with  the  engineers,  except  subject  to  the 
confirmation  of  their  proceedings  by  a  subsequent  meet- 
ing. And  it  may  be  open  to  argument,  whether  if  the 
matter  had  rested  on  the  proceedings  of  the  11th  of 
November,  any  person  not  present  at  the  meeting  of  the 
7th  of  November,  nor  agreeing  to  be  bound  by  the 
arrangement  then  made  with  the  engineers,  would  have 
been  so  bound,  regard  being  had  to  the  question  whether 
the  payments  made  to  the  engineers  for  their  works 
under  the  arrangement,  could  or  could  not  be  sustained 
against  all  parties  under  the  original  order  of  the  pro- 
visional committee.  But  it  appears  to  me  that  Major 
Amsinck,  as  member  of  the  managing  committee,  and 
also  of  the  finance  committee,  appointed  on  the  30th  of 
January  1846,  actually  concurred  in,  or  in  confirming 
and  adopting  various  resolutions,  orders  for  payment, 
and  other  orders,  measures  and  proceedings  relating  to 
the  demand  of  the  engineers,  and  to  the  defences  to  be  had 
recourse  to  against  such  demand,  and  the  costs  of  such 
defences,  and  the  means  of  meeting  and  resisting  wholly 
or  in  part  such  demand,  in  consequence  of  which  Major 

Amsinck 
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Amsinck  became  liable,  together  and  rateably  with  the 
other  five  persons  in  question,  for  the  sums  paid  to  the 
engineers,  and  making  part  of  the  10,174/.  lis.  5d.** 

Mr.  Spottiswoade  objected  to  the  following  findings  of 

matters  of  fact  by  the  Master,  among  others : — that  Mr. 

Spottiswoade  was,  with  his  own  consent,  appointed  a 

member  of  the  committee  of  management ;  that  a  copy  of 

the  resolutions  passed  at  the  said  meeting  was  forwarded 

to  Mr.  Spottiswoade;  that  Mr.  Spottiswoade  was  informed 

of  the  proceedings  of  the  committee  of  management,  and 

expressed  himself  satisfied  therewith,  and  sanctioned  and 

adopted  them ;  that  the  members  of  the  committee  of 

management,  as  between  themselves,  were  liable  to  bear 

and  pay  the  expenses  and  liabilities  incurred,  as  in  the 

report  mentioned,  amounting  to  10,174/.  lis,  5d.  in  equal 

shares ;    that   Mr.  Spottiswoade  afterwards   waived  his 

objection  to  be  upon   the  list  of  contributories,  as  a 

iDember   of   the  committee   of  management;    that  the 

Calls  of  2501.  and  4^/.  made  on  Mr.  Spottiswoade  ought, 

^s   amongst  the  contributories  of  the   Company,   to  be 

borne  and  paid  by  him  ;  tliat  the  sum  of  5,465/.  175.  10c/., 

tlie  residue  of  the  said  sum  of  10,174/.  11^.  5d,  ought  to 

t>e    borne  and  paid  by  William  Amsinck^   Sir  Arthur 

Capel    JBrake,  James   Gadsden,   Denzil   Ibbetson 

mson,  Benjamin  Davis,  and  Mr.   Spottiswoade,  in 

equal  proportions ;  that  the  proportion  of  the  said  sum  of 

Sy465/.  17^.  lOe/.,  to  be  borne  by  each  of  the  last-named 

(Parties,  was  910/.  19^.  7d.\  and  that  the  proportion  of 

trhe  sum  of  3,503/L  I2s.,  which  ought  to  be  borne  by 

William  Amsinck,  Sir  Arthur  de  Capel  Brake,   James 

Gadsden,  Denzil  Ibbetson  Thomson,  Benjamin  Davis, 

and  Mr.  Spottiswoade  was  the  sum  of  583/.  \8s.  8d,  each. 
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By  his  notice  of  motion  on  the  appeal,  Mr.  Spottis- 
woode  sought  a  declaration  that  no  part  of  the  calls  for 
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500/.9  250/.,  and  4^20L,  or  any  of  them,  ought  to  be 
borne  by  Mr.  Spottiswoode,  but  that  all  the  said  calls 
ought  to  be  borne  and  paid  by  the  oontribiitories  to  the 
said  Company  other  than  himself,  that  is  to  say,  by 
William  Amsinck,  Sir  Arthur  de  Capel  Broke,  Denzil 
Ibbetson  Thomsony  the  said  Denzil  Ibbetaon  Thamgan, 
as  executor  of  Benjamin  Davis,  deceased,  and  James 
Gadsden  in  equal  proportions.  And  that  the  sums  of 
1,661/.  169.  2d.,  2501.,  and  4^/.  found  by  the  Master 
to  have  been  paid  by  Mr.  Spotlisu>oode,  were  sums 
paid  by  him  on  account  and  for  the  benefit  of  the  said 
Company,  and  were  debts  due  to  him  from  the  Com- 
pany, and  that  the  same  ought  to  be  paid  by  the  ofBcial 
manager  out  of  the  funds  of  the  Company,  or  by  a  call 
on  the  contributories  other  than  Mr.  Spottiswoode,  and 
that  the  same  ought  to  be  borne  and  paid  by  all  the 
said  contributories  other  than  Mr.  Spottiswoode  in  equal 
proportions  ;  and  that  the  said  sums  of  5,445/.  ITs.  \0d., 
and  8,503/.  I2s.  ought  to  be  respectively  borne  and  paid, 
by  the  contributories  other  than  Mr.  Spottiswoode  ia 
equal  proportions. 


The  nature  of  Major  AmsincVs  exceptions  appears 
sufficiently  from  the  judgment. 

Mr.  Selwyn  for  Mr.  Spottiswoode. 

Mr.  Spottiswoode  never  acted  in  any  manner  before 
March  11,  1846.  He  gave  none  of  the  orders  from 
which  the  debts  which  have  been  paid  arose.  The  only 
case  alleged  against  him  is  that  he  was  one  of  the 
managing  committee.  That  would  not,  if  established, 
make  him  liable.  It  has  never  been  held  that  a  managing 
committeeman  is  liable  in  that  capacity.  There  has  been 
no  legal  interpretation  of  the  term  ''  managing  com- 
mitteeman,'^ any  more  than  there  has  of  the  term  **  pro- 
visional  committeeman,**  nor  does  such  term,  if  shewn 

to 
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to  be  applicable,  involye  of  itself  any  legal  liability.  To 
make  a  managing  committeeman  liable,  it  must  be  shewn 
(as  has  been  decided  to  be  necessary  with  respect  to  a 
proTisional  committeeman)  that  he  has  given  or  concurred 
in  some  order  out  of  which  the  liability  arises.  The 
respondents  have  therefore  two  propositions  to  establish : 
first,  that  Mr.  Spottiswoode  was  placed  on  the  managing 
committee  with  his  consent,  which  the  Master  has  foiind 
but  which  Mr.  Spottiswoode  disputes ;  and,  secondly, 
that  his  merely  being  on  the  committee  without  acting  or 
concurring  in  giving  any  order,  is  sufficient  to  render  him 
liable,  which  he  also  disputes  in  point  of  law. 
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He  referred  to,  and  commented  on,  Bright  v.  Hut-- 
ton  (a),  Walstab  v.  Spottiswoode  (ft),  Woolmers  Case  (c), 
Gay*s  Case{d). 

Mr.  Cairns  for  Major  Amsinck. 

Major  Amsinck  expressly  objected  to  the  contract 
with  the  engineers,  and  cannot  therefore  be  said  to  have 
made  himself  liable  in  respect  of  it.  The  engineers  were 
not  in  a  position  to  perform  the  original  contract  by  com- 
pleting the  work  in  time  for  the  requisite  deposit  of  the 
plans.  There  would  therefore  have  been  no  liability  in 
respect  of  their  demand,  but  for  the  new  contract  which 
some  of  the  managing  committeemen  chose  to  make  with 
them  for  doing  a  part  of  the  work  without  any  stipulation 
as  to  time.  To  this  new  contract  Major  Amsinck  was 
no  party.  On  the  contrary,  he  protested  against  it.  It 
is  impossible  therefore  to  hold  him  bound  by  it. 


He  also  argued  against  Major  Amsinck's  liability  in 
respect  of  other  detailed  items  in   the  charges.     The 

nature 


(a)  3  H.  of  L,  Cat.  ^41. 
(6)  15  M./^.W.  501. 


(c)  2  De  G.,  M.  4-  G.  665. 
{d)  I  De  G.,  M.  4'  G.  347. 
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nature  of  these  arguments  appears  sufficiently  from  the 
judgments. 

Mr.  Daniel  and  Mr.  Roxburgh  for  the  other  three 
contributories. 

They  referred  to  Bell  v.  Lord  Mexborough  (a),  Bar- 
ber's Case{b),  Norburys  Case(c)y  Tanner's  Case{d), 

Mr.  Selwyn  in  reply  on  Mr.  Spottiswoode's  caise. 

Mr.  Cairns  in  reply  on  Major  Amsinck's  case. 

Mr.  H.  Stevens  for  the  Official  Manager  took  no  part 
in  the  argument. 

Judgment  reserved. 


The  Lord  Justice  Turner. 

May  2.  This  case  has  stood  for  judgment  longer  than   has 

been  usual  with  us,  in  consequence  partly  of  its  import- 
ance,  and  partly  of  the  difficulty  which,  on  my  part  at 
least,  has  been  felt  as  to  the  questions  submitted  for  our 
determination. 


The  case  came  before  us  upon  two  motions:  one 
on  the  part  of  Mr.  Spottiswoode ;  the  other  of  Major 
Amsinch,  Mr.  Spottiswoode' s  motion  has  for  its  object 
the  repayment  to  him  of  all  the  monies  which  he  has 
paid  on  account  of  the  Company  in  respect  of  the 
expenses  incurred  on  its  behalf;  the  return  of  de- 
posits to  its  shareholders ;  th j  costs  of  actions  brought 

by 


(a)  5  Railw,  Cat,  149. 
{b)  5  Ruilw.  Cat,  606. 


(c)  ,'}  De  G,^  Sm.  423. 
{d)  5  DeG.i^Sm.  182. 
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by  theiDy  and  by  others,  against  difierent  members, 
or  alleged  members,  of  the  Company,  and  the  costs 
incurred  in  this  matter  for  winding  up  its  affairs.  Major 
AmsincKs  motion  is  directed  merely  to  his  exoneration 
from  part  of  the  above  expenses  and  costs. 
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This   Company  was  projected  in  the  year  1845,  for 
constructing  a  railway  from  Birmingham  to  Oxford^  and 
thence  to  Reading  and  Brighton^  and  was  provisionally 
re^stered  in  the  month  of  August  in  that  year.     A  pro- 
spectus was  soon  aflerwards  issued  containing  the  names 
9f  a  great  number  of  persons,  described  as  constituting  a 
provisional  committee,  and  amongst  those  persons  were 
Mr.    Spottiswoode^SLtid  Major  Amsinck,  the  parties  on 
whose  behalf  these  motions  are  made,  and  also  JDenzil 
Jbbetson   Thomson^  Benjamin  Davis,  James  Gadsden, 
and  Sir  Richard  Arthur  de  Capel  Broke,  the  other  par- 
ties who  have  been  represented  before  us  upon  this  occa- 
sion.     The  prospectus  stated  the  capital  of  the  Company 
to  be  2,000,000/.,  divided  into  80,000  shares  o(25L  each. 
At  a  meeting  of  persons  interested  in  the  formation  of 
the  Company,  which  was  held  on  the  8th  of  October 
184*5^  resolutions  were  passed,  by  which,  after  reforming 
the  provisional  committee,  a  committee  of  management, 
consisting  of  fourteen  persons,  of  whom  five  were  to  be 
a  quorum,  was  appointed,  and  it  was  resolved,  amongst 
other  things,  that,  until  an  Act  of  Parliament  should  be 
obtained,  the  affairs  of  the  Company  should  be  under  the 
control   of  the   managing  directors  (the  committee  of 
management),  to  whom  power  was  given  to  allot  the 
shares,  and  to  apply  the  funds  of  the  Company  in  pay- 
ment of  all  the  expenses  incurred  in  its  formation,  and  in 
the  preparation  of  the  plans  and  sections  to  be  submitted 
to  Parliament;  and  it  was  further  resolved  that  power 
should  be  applied  for  in  the  Act,  and  it  was  in  the  mean- 
time 
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time  given  to  the  nuuiaging  directors,  amongst  otli^^B^ 
things,  to  extend  or  abandon  any  part  of  the  line. 


Mr.  Spottiswoode,  Major  Amsimch  and  the  foar 
persons  whom  I  have  mentioned  above,  were  continuM^^ 

as  members  of  the  provisional  committee,  and  were  a p- 

pointed  to  be  members  of  the  managing  committee.  T  ^Se 
other  members  of  the  managing  committee  have  all,       4$ 
we  have  been  led  to  understand,  become  insolrent.    T  lie 
committee  of  management,  soon  after  they  were  an.})- 
pointed,  proceeded  to  allot  the  shares,  and  by  the  lett^n 
of  allotment  the  deposits  were  made  payable  on  or  befoie 
the  24th  of  October  1845.    The  number  of  shares  than 
allotted  amounted  to  upwards  of  67,000,  but  the  deposits 
were  paid  on  4,295  shares  only,  and  it  thus  became 
possible  to  proceed  with   the  undertaking,  which 
accordingly  soon  afterwards  abandoned. 


In  the  meantime,  however,  expenses  had  been  incur**' 
and  debts  contracted  by  the  managing  committee,  whic 
by  the  first  report  of  the  Master  in  this  matter, 
the   13th   of  June    1851,   were    found    to  amount 
10,174Z.  lis.  5d,,  and  are  now  found  to  have  exceed 
that  sum  by  3,503^  12^.,  making  a  total  expenditure 
1S,G78Z.  3s,  5d.     It  is  not  necessary,  for  the  purpose 
these  motions,  to  distinguish  the  items  of  which  this  e 
penditure  consisted,  further  than  to  state  that  it  was  co^^ 
poHcd  of  engineering  expenses,  to  the  amount  oiSfX^i^^ 
of  which  a  considerable  portion  was  incurred  after  ih^ 
7th  of  November^  in  part  of  law  expenses  incurred  in  de- 
fending the  actions  for  the  recovery  of  the  deposits,  which 
I  shall  presently  mention,  and  in  part  of  a  claim  for  rent 
accrued  due  after  the  SOth  of  November  1845. 


d 


After  the  undertaking  had  been  abandoned   actions 
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'ere  brought  by  allottees  of  shares  to  recover  the  de- 
osits  they  had  paid,  and  amongst  these  actions  was  one 
Y  a  Mrs.  Waktab,  an  allottee,  against  Mr.  Spottiswoode, 
I  which  a  verdict  having  been  obtained  by  the  Plaintiflf, 
id  a  rule  nisi  for  a  new  trial  granted,  that  rule  was  upon 
gument  discharged  by  the  Court  of  Exchequer,  thus 
itablishing,  that,  according  to  the  law  as  it  was  then 
)nsidered  to  stand,  Mr.  Spottiswoode  was  liable  to  the 
ilottees  for  the  return  of  their  deposits.  In  consequence 
r  these  actions,  active  proceedings  were  taken  on  the 
art  of  the  managing  committee  for  winding  up  the  Com- 
any  and  discharging  its  debts  and  liabilities,  and  a 
Lib-committee  of  management  was  appointed  mainly  as  it 
'ould  appear  for  effecting  those  objects.  On  the  1 1  th 
f  Jdarch  18t6,  Mr.  Spottiswoode  was  appointed  to  be  a 
lumber  of  the  sub-committee  of  management,  and  he 
2is  afterwards,  in  the  month  of  June  1846,  also  chosen 
»  l)e  a  member  of  the  finance  committee,  under  whose 
i  ructions  all  the  payments  on  account  of  the  Company 
^■"e  made.  Until  he  thus  became  a  member  of  the 
^^•committee  of  management,  Mr.  Spottiswoode  took  no 
■^^ive  part  in  the  affairs  of  the  Company,  and  attended 
^»^e  of  the  meetings  of  the  managing  committee.  He 
not  even  taken  any  shares  in  the  Company,  but, 
m  being  put  upon  the  sub-committee  of  management, 
1^  began,  and  thenceforward  continued,  to  interfere  ac- 
^^^ly  in  the  winding  up  of  the  concern ;  and,  for  the 
^Virpose,  as  it  is  alleged,  of  better  enabling  him  to  do  so 
'^Hh  effect,  he  procured  twenty  shares  in  the  Company 
^^  be  allotted  to  him,  and  paid  the  deposits  upon  them. 
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In  the  course  of  the  winding  up  of  the  concern,  con- 
tributions were  procured  from  several  of  the  members  of 
the  provisional  committee  and  from  various  allottees  of 
shares  towards  the  discharge  of  the  debts  and  liabilities, 
and  these  contributions  to  the  extent  of  4,403Z.  \Ss.  7d. 

Vol.  VI.  B  B  D.M.G.     were 


968 


CASES  IN  CHANCERY. 


1855. 


Spotti*- 

woo»B'a 

Case. 

A  ■■»<«'• 
Cam. 


were  applied  in  part  discharge  of  the  10,174JL  lli.5£ 
The  balance  of  that  sum  amounting  to  5^570/.  17i.  IM. 
was  paid  by  diSerent  members  of  the  managing  committee 
in  unequal  proportions.  Mr.  SpotHtwoode  contributed 
the  sum  of  97S/.  4«.  5d.  towards  the  payment  of  the 
balance.  The  remaining  liabilities  of  the  Comptoj 
amounting  to  3,503/.  I2s.  were  agreed  to  be,  and  werci 
discharged  by  five  of  the  members  of  the  managing  com- 
mitteci  of  whom  Mr.  Spottinooode  was  one,  and  the  som 
paid  by  him  on  this  account  amounts  to  6892.  lis.  9d* 

On  the  2l8t  of  December  1849,  the  winding-up  order 
in  this  matter  was  made,  and  upon  the  settlement  of  the 
list  of  the  contributories,  under  this  order,  Mr.  Spottih 
woode's  name  was  placed  upon  the  list  as  a  member  of  the 
managing  committee,  and  he  still  stands  so  placed  upon 
the  list.  He  and  other  members  of  the  managing  com- 
mittee appear,  through  their  common  solicitor,  to  htfe 
concurred  in  a  proposal  for  the  appointment  of  an  officiil 
manager,  and  also  to  have  been  authorized  by  the  Muter 
to  attend,  and  to  have  attended  before  him  for  the  pur- 
pose of  resisting  claims  upon  the  Company. 

In  the  course  of  the  proceedings  in  the  Master's  Office 
two  calls  for  costs  were  made  on  the  members  of  the 
managing  committee,  one  for  S50/.,  each  in  the  month  of 
Jnly  185S,  and  the  other  for  420/.,  each  in  the  month  of 
December  in  that  year,  and  these  calls  of  S50/.  and  480{' 
have  been  paid  by  Mr.  Spotliswoode,    Upon  the  occar 
sion  of  the  first  of  these  calls  being  made,  Mr.  Spfft^ 
Kiwde  applied  for  and  obtained  leave  from  the  Master  to 
bring  under  review  the  settlement  of  the  list  of  contribu- 
tories,  but  he  did  not  prosecute  the  leave  which  he  thus 
obtainetl.     In  addition  to  these  calls  for  costs,  a  call  for 
A(XU«  for  debts  was  also  made  ;  but  this  call,  it  appears, 
was  merely  nominal,  so  far  as  respects  the  solvent  mem- 
bers of  the  managing  committee,  and  was  made  only  for 

the 
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of  the  managing  committee,  none  of  whom,  as  it  seems^  ^l^^^^• 

have  been  able  to  answer  it.     There  was  also,  it  appears,  wwJde'V 
a  call  of  10/.  per  share,  made  by  the  Master  on  the  13th        Case. 

^^  June  1851,  on  several  of  the  contributories,  including  Amsincks 

(yASE. 

t&rious  members  of  the  provisional  committee,  and  this 
call  was  disputed  by  Mr.  Bright,  one  of  the  members  of 
that  committee,  who  appealed  from  it  first  to  this  Court 
and  afterwards  to  the  House  of  Lords.  Upon  the  appeal 
to  the  House  of  Lords  the  call  was  discharged,  and  it 
was  held  that  members  of  provisional  committees  of  pro- 
jected Railway  Companies,  provisionally  registered,  and 
the  affairs  of  which  were  put  under  the  authority  of  a 
managing  committee,  were  not  liable  to  creditors  for 
business  done  under  the  orders  of  the  managing  com- 
mittee, although  they  had  accepted  shares  and  paid  de- 
posits upon  them.  In  consequence  of  this  decision,  the 
whole  of  this  matter  was  brought  before  us  in  the  month 
of  March  1 853 ;  and  by  an  order  dated  the  S3d  of  March 
1853  we  ordered,  &c.  [His  Lordship  read  the  order  as 
set  out  above.] 

In  pursuance  of  this  order  the  Master  has  made  his 
report,  by  which,  in  addition  to  the  facts  that  I  have 
mentioned,  he  has  found.  [His  Lordship  read  the  re- 
port.] 

The  motions  before  us  are  by  way  of  appeal  from 
this  report  Mr.  Spoitiswoode,  by  his  notice  of  motion, 
with  which  I  propose  first  to  deal,  asks  that  the  report  may 
be  discharged  or  varied  as  to  several  of  the  conclusions 
in  point  of  fact,  and  as  to  the  conclusions  in  point  of  law 
which  I  have  just  read,  and  prays.  [His  Lordship  read 
the  notice  of  motion,  see  ante,  p.  361.] 

Much  of  the  argument  before  us  was  addressed  to  the 

B  B  2  question 
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question  of  the  sufficiency  or  insufficiency  of  the  evidence 
before  the  Master  to  sustain  the  conclusions  in  point  of 
fact  contained  in  the  report,  but  I  do  not  think  it  neces- 
sary to  enter  into  the  question  how  far  the  evidence  does 
or  does  not  support  each  of  those  conclusions.  The 
material  question  is,  whether  Mr.  Spottiswoode  ought  or 
ought  not  to  be  deemed  to  have  been  a  member  of  the 
managing  committee  of  the  Company,  before  the  11th  of 
March  1846,  when  he  was  appointed  to  be  a  member  of 
the  sub-committee  of  management  ;  and  it  will  be  suffi- 
cient for  all  the  purposes  of  this  motion  to  determine  that 
single  point. 


I  have  examined  the  evidence  upon  this  point,  and  I 
am  fully  satisfied  that  the  just  conclusion  to  be  deduced 
from  that  evidence  is,  that  Mr.  Spottiswoode,  from  a  very 
early  period  after  the  appointment  of  the  committee  of 
management,  knew  that  he  had  been  appointed  to  be  a 
member  of  that  committee,  and  assented  to  his  having 
been  so  appointed.  I  think  that  the  evidence  of  Mr. 
Thomson^  contrasted  with  the  unsatibfactory  testimony 
given  by  Mr.  Spottiswoode  himself  upon  the  subject,  is  of 
itself  sufficient  to  establish  the  point ;  but  if  Mr.  7Tiomson*s 
evidence  is  open  to  any  doubt,  the  conduct  of  Mr.  Spot- 
tiswoode appears  to  me  to  remove  that  doubt.  On  the 
11th  o{  December  1845,  when  the  functions  of  the  provi- 
sional committee  had  ceased,  and  he  had  taken  no  shares 
in  the  Company,  and  had  no  right  to  interfere  in  its 
affairs,  except  as  a  member  of  the  managing  committee, 
he  writes  to  the  solicitors,  expressing  his  desire  to  retire 
from  the  concern ;  and  in  the  subsequent  correspondence 
and  resolutions  he  throughout  treats  himself  as  standing 
upon  the  same  footing  as  the  other  members  of  the 
managing  committee.  Under  such  circumstances  he 
cannot  now  be  permitted  to  say  that  he  was  not  a  mem- 
ber of  that  committee.     Upon  the  evidence  before  us  we 

are. 


uic  iui  iin;  utruis  ui  11115  v^uiiipiiiij  ;  iiiai  ducuiuiiig  lu 

se  of  Bright  v.  Hutton,  the  creditors  could  resort 
» those  who  had  contracted  with  them,  and  that,  if  he 

all  to  be  considered  as  a  member  of  the  committee 
lagement  before  the  11th  of  March  1846,  he  was, 
events,  a  non-acting  member  of  that  committee  up 
:  period,  and  had  not  before  that  time  entered  into 
intract  or  come  under  any  obligation  on  the  part  of 
>mpany.     This,  I  think,  appears  to  have  been  the 

I  see  no  evidence  to  fix  Mr.  Spottiswoode  with 
;  personally  acted  in  the  affairs  of  this  Company 
the  1 1th  o{ March,  1846.  But,  giving  him  the  full 
t  of  not  having  so  acted,  I  do  not  think  it  follows 
»  would  not  have  been  originally  liable  to  the  cre- 
of  the  Company,  and  much  less  do,  I  think,  that 
»ws,  that  he  could  not  have  been  made  liable  to  cre- 
upon  proof  that  he  had  adopted  or  sanctioned  the 
dings  of  the  parties  by  whom  the  debts  due  to  those 
>rs  were  contracted.  The  case  of  Bright  v,  Hutton 
ot  seem  to  me  to  touch  the  question  of  the  liability 
etors  for  the  acts  of  their  co-directors,  and  certainly 
ot  warrant  the  conclusion  that  directors  who  have 
med  contracts,  entered  into  by  their  co-directors, 
not  be  made  liable  at  law  in  respect  of  those  con- 
It  is  not,  however,  necessary  for  us  to  decide  any 
uestion  in  the  present  case.  The  question  before 
ne,  not  of  original  liability  to  creditors,  but  of  con- 
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authorities  there  referred  to^  that  where  persona  are 
joined  together  for  one  common  end  or  purpose,  they 
must  bear  equally  the  expenses  incident  to  the  attainment 
of  that  end  or  purpose.  As  it  is  expressed  in  one  of  the 
cases  there  referred  to,  Ij^  aequali  jure,  the  law  requires 
equality. 


This  principle  appears  to  roe  to  apply  to  the  directors  of 
companies.  They  are  united  together  for  the  purpose  of 
effectuating  the  objects  for  which  the  companies  are 
formed,  and  so  far  as  they  have  acted  together,  or  have 
adopted  each  other's  proceedings,  I  think  they  must  bear 
equally  the  burthens  consequent  upon  their  acts.  The 
case  of  directors  who  have  not  acted  does  not  of  course 
fall  within  this  rule,  whatever  other  considerations  may 
apply  to  it ;  and  the  rule  may  not  and  probably  ought 
not  to  apply  to  directors  who,  upon  sufficient  grounds, 
have  objected  to  the  acts  which  have  been  done  by  their 
co-directors ;  but  no  such  case  of  exception  arises  here. 
Mr.  Spottiswoode,  as  it  seems  to  me,  has  adopted  every 
thing  which  has  been  done.  He  has  qualified  as  a  ma- 
naging director.  He  has  contributed  to  the  payment  of 
the  liabilities  contracted  by  his  co-directors.  As  to  part 
of  those  liabilities  he  has  actually  agreed  to  bear  an  equal 
proportion  of  them.  It  was  said  on  his  behalf  that  he 
has  done  all  this  in  consequence  of  his  having  been  held 
liable  as  a  provisional  committeeman  in  Walstah  v.  Spat- 
tiswoode;  but,  whatever  may  have  been  his  motive  for 
doing  so,  the  fact  that  he  has  done  so  remains,  and  we 
cannot,  I  think,  for  any  purpose  material  to  the  question 
before  us,  enter  into  the  motives  which  influenced  his 
actions.  The  decision  in  the  case  referred  to  did  not  ; 
render  it  necessary  for  him  to  qualify  as  a  managing  ^ 
director,  or  to  agree  to  bear  an  equal  proportion  oTM 
3,503Z.  1^.;  and,  if  he  took  those  steps  with  a  view  to^i 
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Ills  own  advantage,  be  must  be  content  to  bear  the  liabili- 
ties consequent  upon  them. 

1  think  that  the  conclusion  at  which  the  Master  has 
arrived  aa  to  the  liability  of  Mr.  Spottiswoode  in  respect 
of  the  expenditure  is  correct,  and  his  liability  in  respect 
of  the  costs  follows,  as  of  course ;  but,  I  think  the  ques- 
Cions  raised  on  his  behalf  admitted  of  so  much  doubt, 
chat  there  ought  to  be  no  costs  of  his  motion. 

The  other  motion,  that  on  the  part  of  Major  Amsinck, 
tnas  for  its  object  to  exonerate  him  from  bearing  any  pro- 
portion of  the  following  expenses :  1st.  The  engineering 
expenses  incurred  subsequently  to  the  7th  of  November 
1845 ;  8ndly.  The  costs  of  actions  brought  against 
•CDther  members  of  the  provisional  committee  for  the  reco- 
"very  of  deposits;  and,  Srdly.  The  costs  of  an  action 
l^rought  by  the  landlord  of  the  house  where  the  business 
c^f  the  Company  was  carried  on  against  Major  Amsinck 
himself,  for  rent  accrued  subsequent  to  the  30th  of  No- 
mxmber  1845,  and  which  action  was  brought  at  the  in- 
stance of  the  other  members  of  the  managing  committee, 
snd  was  successfully  defended  by  Major  Amsinck, 

As  to  the  engineering  expenses  subsequent  to  the  7th 
November  1845,  the  case  appears  to  stand  thus  : — There 
^as  originally  an  agreement  with  the  engineers  of  the 
Company  to  survey  the  whole  line  from  Birmingham  to 
Brighton;  but  on  the  7th  of  November  1845,  it  was 
agreed  with  the  engineers  that  they  should  survey  the 
line,  from  Birmingham  to  Guildford  only,  for  a  stipulated 
sum,  and  a  resolution  of  the  managing  committee  was 
passed    io    conformity    with    that   agreement.      Major 
Amnnch  waa  not  present  when  that  resolution  was  passed, 
and  it  ia  alleged  on  his  behalf,  that  at  the  next  subse- 
quent meeting  of  the  managing  committee  held  on  the 

Uth 
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11th  of  November  1845,  he  opposed  the  confirmation  of 
the  minutes  of  the  meeting  of  the  7th  of  November  so  far 
as  they  related  to  that  resolution.  Whether  he  did  in 
fact  thus  oppose  the  confirmation  of  the  minutes  of  the 
7th  November  appears  to  be  in  dispute  between  the  par- 
ties ;  but  I  assume  that  he  did.  It  was  contended  on 
his  behalf  that  the  agreement,  entered  into  with  the  en- 
gineers on  the  7th  of  November ^  was  a  new  agreement  to 
which  he  was  not  a  party,  and  which  was  entered  into  at 
a  period  when  it  had  become  impossible  that  the  objects 
of  the  Company  could  be  carried  out,  and  for  which 
therefore  he  ought  not  to  be  held  liable.  It  was  not, 
however,  denied  on  his  part  that  he  was  a  party  to  the 
original  agreement  with  the  engineers,  and  I  think  that 
the  agreement  made  with  them  on  the  7th  of  November 
cannot  properly  be  considered  as  a  new  agreement  or 
otherwise  than  as  a  modification  of  the  original  agree- 
ment, on  which  he  would  have  been  liable,  the  full  per- 
formance of  which  would  necessarily  have  been  attended 
with  greater  expense  than  was  incident  to  the  arrange- 
ment entered  into  on  the  7th  oi  November,  and  the  non- 
performance of  which  would  have  rendered  him  liable  for 
damages.  It  appears,  too,  from  the  minute  books  of  the 
Company,  that,  whatever  may  have  been  the  views  enter- 
tained by  Major  Amsinck  on  the  7th  and  11th  of  Novem- 
ber 1845,  he  subsequently  concurred  in  resolutions  with 
reference  to  the  engineers'  charges,  which  cannot  reason- 
ably be  considered  to  have  rested  on  any  other  footing 
than  the  arrangement  entered  into  with  them  on  the  7ih 
of  November,  and  under  these  circumstances,  I  think,  that 
Major  Amsinck  must  bear  an  equal  proportion  with  the 
other  parties  before  us  of  the  engineering  expenses  in 
question.  It  is  the  more  just  that  he  should  do  so  as  it 
is  not  shown  on  his  part  that  any  of  the  other  persons  on 
whom  the  whole  burthen  of  these  expenses  would  fall,  if 
he  is  relieved  from  them,  were  willing  parties  to  the  ar- 
rangement 
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rangement  of  the  7th  of  November;  and,  on  the  con-        1865. 

trary,  it  is  plain  from  the  evidence  before  us,  that  two  of      ^^l^^"^^^ 

Chem  at  least  were  dnven  to  adopt  that  arrangement  as  a      woode's 

oompromise  of  a  proposal  on  their  part  that  no  further        ^^•'^* 

i_     1 1  1     .  1  Amsinck'b 

expenses  should  be  incurred.  Qkb^. 

As  to  Major  AmsincVs  claim  to  be  exonerated  from 

Che  costs  of  actions  brought  against  other  members  of  the 

managing  committee  for  the  recovery  of  deposits,  I  see  no 

foundation  for  it,  for  Major  Amsinck  was  himself  a  party 

tx>  a  resolution,  by  which  the  solicitor  of  the  Company 

*was  directed  to  defend  the  committee  of  management, 

cither  collectively  or  individually,  in  any  law  proceedings 

against  them  on  account  of  the  Company.    It  was  urged, 

in  support  of  this  claim,  that  the  resolution  was  not  acted 

upon  in  favour  of  Major  Amsinck,  and  that  he  has  been 

compelled  to  defend,  at  his  own  expense,  several  actions 

irhich  have  been  brought  against  him  on  account  of  the 

Company,  but  this  has  been  the  result  of  his  own  refusal 

to  pay  what  he  was  justly  bound  to  contribute,  and  he 

can  therefore  found  no  equity  upon  it. 

For  the  same  reasons  I  think  that  Major  Amsinck 
must  bear  an  equal  proportion  of  the  costs  of  the  action 
brought  against  himself,  the  action  having  been  brought 
in  order  to  compel  the  payment  by  him  of  what  he  was 
justly  bound  to  pay.  These  are  the  grounds  upon  which 
my  opinion  agrees  with  that  of  the  Master  upon  Major 
Amsinck*s  case,  but  I  think  his  motion  also  should  be 
refused  without  costs. 

The  Lord  Justice  Knight  Bruce  concurred. 
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p^5. 12,  27.  OLDAKER  V.  HUNT. 

Before  The  TTMllS  was  an  appeal  from  an  order  made  upon  motion 

%icE«"  '^y  ^^®  Master  of  the  Rolls,  restraining  the  Local 

and  Mr.  Jus-  Board  of  Health  for  the  district  of  Stratford-upon-Avon 

TiCE  Cress-  ,  ,      , 

WELL  and     from,  among  other  things,  commencing,  continuing  or 

Mr.  Justice  prosecuting  the  construction  of  a  sewer,  so  designed  as  to 

Williams,     have  an  outfall  or  discharge  into  any  part  of  the  river 

Under  the         A  von,  between  a  bridge  called  Mill  Bridge,  and  the 

145th  sections  beginning  of  a  certain  meadow  called  Weir  Meadow. 

of  the  "Public  The  case  is  reported  below  in  the  19th  Volume  of  Mr. 

Health  Act,        ^  ,    -.  ._„ 

1848,"  pro-       Beavans  Reports,  p.  485. 

viding  that  the 

local  boards  Xhe  question  on  the  appeal  turned  upon  the  construe- 

necessary  tion  of  the  following  sections  of  the  Public  Health  Act, 

sewers  through   jgiS  (11  &  12  VicU  C.  63). 
or  under  any  ^  '' 

lands  what^ 

ever,  and  Sect.  45.  "  That  the  Local   Board  of  Health   shall, 

cause  them  to    {y^^xsi  time  to  time,  repair  the  sewers  vested  in  them  by 

be  emptied  . 

into  such  this  Act,  and  shall  cause  to  be  made  such  sewers  as  may 

Ke^m'and"!!^    ^^  necessary  for  eflFectually  draining  their  district  for  the 
cessary,  pro-     purposes  of  this  Act,  and  the  said  Local  Board  may  carry 

vided  that 

nothing  in  the  ^'^y 

Act  shall 

authorize  the  boards  to  use,  injure  or  interfere  with  any  watercourse,  stream,  river,  fte, 

in  which  the  owner  of  any  lands  may  be  interested,  without  the  consent  of  9uch  owner: 

— HrW, 

1.  That  persons' haying  a  right  to  waterins-places  in  a  river  adjoining  their  Imidiv 
for  the  use  of  their  cattle,  are  interested  in  the  river  within  the  meaning  of  the  pro- 
viso, but  would  not  be  able  to  maintain  an  action  for  an  interference  with  their  righta, 
unless  they  were  injured  by  such  interference. 

2.  That  works  of  a  Local  Board  of  Health,  producing  an  outfall  of  the  sewage  of  a 
town  above  such  a  watering-place,  was  such  an  interference  as  to  cause  injury  ta  the 
landowners,  but  that  whether  this  was  established  or  not,  it  ought  (if  not  consented 
to  by  them)  to  be  restrained  by  injunction,  being  the  act  of  a  public  body  ex- 
ceeding its  powers. 

3.  By  Cresnoell  and  Williamt,  Js.,  duhitante  Turner,  L.  J.,  that  a  TJght  of  fiahtnff 
is  within  the  term  "  land"  according  to  the  interpretation  clause  of  the  Public  HealtE 
Act,  1848. 
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any  such  sewers  through^  across  or  under  any  turnpike        1855. 
road,  or  any  street  or  place  laid  out  as  or  intended  for  a      ^"^^ 
street,  or  under  any  cell«  or  vault  which  may  be  under     *"T" 
the  pavement  or  carriage-way  of  any  street,  and,  after       Hunt. 
reasonable  notice  in  writing  in  that  behalf  (if  upon  the 
report  of  the  surveyor  it  should  appear  to  be  necessary), 
ioto,  through  or  under  any  lands  whatsoever." 

Sect.  46. ''  That  the  Local  Board  of  Health  shall  cause 

^he  sewers  vested  in  them  by  this  Act  to  be  constructed, 

<;overed  and  kept  so  as  not  to  be  a  nuisance  or  injurious 

Xo   health,  and   to  be   properly   cleared,  cleansed  and 

emptied ;  and  for  the  purpose  of  clearing,  cleansing  and 

emptying  the  same,  they  may  construct  and  place  either 

.^bove  or  under  ground  such  reservoirs,  sluices,  engines 

oand  other  works  as  may  be  necessary,  and  may  cause  all 

any  of  such  sewers  to  communicate   with   and   be 

mptied  into  such  places  as  may  be  fit  and  necessary,  or 

cause  the  sewage  and  refuse,  therefrom  to  be  collected 

or  sale  for  any  purpose  whatsoever,  but  so  as  not  to 

reate  a  nuisance.** 

Sect.  144.  **  That  full  compensation  shall  be  made  out 
f  the  general  or  special  district  rates,  to  be  levied  under 
his  Act,  to  all  persons  sustaining  any  damage  by  reason 
f  the  exercise  of  any  of  the  powers  of  this  Act ;  and,  in 
of  dispute  as  to  amount,  the  same  shall  be  settled  by 
rbitration  in  the  manner  provided  by  this  Act ;  or,  if 
he  compensation  claimed  do  not  exceed  the  sum  of  20/., 
he  same  may  be  ascertained  by  and  recovered  before 
ustices  in  a  summary  manner." 

Sect.  145.  ''That  nothing  in  this  Act  shall  be  con^ 

^trued  to  authorize  the  Local  Board  of  Health  to  use, 

injure  or  interfere  with  any  sluices,  floodgates,  sewers, 

^roynes^  sea  defences  or  other  works  already  or  hereafter 

uade  under  the  authority  of  any  commissioners  of  sewers 

appointed 
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1855.        appointed  by  the  Crown,  or  any  sewers  or  other  works 
^^^^^^^"^      already  or  hereafter  made  and  used  for  the  purpose  of 
V,  draining,  preserving  or  improving  land  under  any  local 

or  private  Act  of  Parliament,  or  for  the  purpose  of  irri- 
gating lands,  or  to  use,  injure  or  interfere  with  any  water- 
course, stream,  river,  dock,  basin,  wharf,  quay  or  towing- 
path  in  which  the  owner  or  occupier  of  any  lands,  mills, 
mines  or  machinery,  or  the  proprietors  or  undertakers  of 
any  canal  or  navigation,  shall  or  may  be  interested,  with- 
out consent  in  writing  first  had  and  obtained ;  and  that 
nothing  herein  contained  shall  prejudice  or  affect  the 
rights,  privileges,  powers  or  authorities  given  or  reserved 
to  any  person  under  any  local  or  private  Act  of  Parlia- 
ment, for  the  drainage,  preservation  or  improvement  of 
land,  or  for  or  in  respect  of  any  mills,  mines,  machinery, 
canal  or  navigation  as  last  aforesaid." 

The  interpretation  clause  (sect  2)  provides,  that  the 
word  **  lands'*  shall  include  messuages,  buildings,  lands 
and  hereditaments  of  any  tenure. 

By  Order  in  Council,  dated  the  8th  of  March  1850, 
and  confirmed  by  statute  13  &  14  Vict.  c.  8S,  the 
borough  and  parish  of  Stratford-upon-Avon  was  duly 
constituted  a  district  for  the  purposes  of  "  The  Public 
Health  Act,  1848." 

The  Plaintiffs  claimed  a  right  of  free  fishery  in  the 
river  Avon  under  certain  indentures  of  lease  and  release, 
dated  respectively  the  23vd  and  ^4th  of  March  1787, 
whereby  Lord  Seauchamp,  in  consideration  of  3,S00/., 
conveyed  unto  William  Oldaker,  his  heirs  and  assigns 
(amongst  other  hereditaments),  certain  pieces  or  parcels 
of  ground  called  the  Brick  Kiln  Close  and  Fence  Mea^ 
dow,  and  the  Lower  Ham  and  Upper  Ham^  and  also  all 

that 
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that  free  fishery  in  the  river  Avon  belonging  to  the  here-        1855. 

ditaments  and  premises  conveyed  by  the  deed.  ^^^^^^^ 

Oldakbr 

o. 
In  1831  William  Oldaker  sold  and  conveyed  to  the        ^"''^• 

proprietors  of  the  Avon  navigation  the  piece  of  land 
called  the  Upper  Ham,  and  all  his  estate  in  the  bed  of 
the  river  in  front  of  a  portion  of  the  Upper  Ham,  and  in 
front  of  all  of  the  Lower  Ham  as  far  as  the  middle  of  the 
stream,  reserving  however,  out  of  the  conveyance,  to  him- 
self, his  heirs  and  assigns  for  ever,  the  sole  and  several 
right  or  other  privilege,  as  then  or  theretofore  used  and 
enjoyed  by  him  the  said  William  Oldaker,  of  fishing  in 
8uch  part  of  the  bed  and  soil  of  the  said  river,  his  right 
to  which  was  thereby  released  and  conveyed,  and  also 
the  liberty  and  privilege  of  entering  upon  the  said  pieces 
or  parcels  of  land  thereby  conveyed,  or  any  part  thereof, 
^t  all  reasonable  times,  for  the  purpose  of  fishing,  and  to 
Jand  his  and  their  nets  thereon. 

By  a  subsequent  conveyance  of  October  22,    1835, 
^Dther  parts  of  the  lands  comprised  in  the  deeds  of  1787, 
5  Deluding  other  parts  of  the  bed  of  the  river,  were  con- 
'X^eyed  to  the  use  of  Mr.  Charles  Lucy,  with  an  excep- 
^ion,  in  favour  of  the  owners  for  the  time  being  of  Brick 
^jK^iln  Close  and  Fence  Meadow,  of  watering-places  of 
Sufficient  length,  width  and  depth  in  the  river  adjoining 
^hose  fields,  for  the  use  of  the  cattle  or  stock  at  any  time 
thereafter  to  be  kept  therein,  or  in  any  part  thereof  re- 
spectively, with  the  right  and  liberty  at  all  times  of  clear- 
ings cleansing,  deepening  and  widening  all  such  watering- 
places,  and  of  removing  the  soil,  gravel  and  earth  from 
the  bed  of  the  said  river,  for  the  purpose  of  obtaining  a 
constant  and  sufficient  supply  of  water  for  the  use  of 
such  cattle  and  stock,  and  also  a  reservation  of  the  free 
fishery  in  the  water  of  the  said  river,  whereof  the  bed  or 
ground  was  thereinbefore  conveyed. 

The 
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The  PlaintifiB  claimed  to  be  entitled  as  tenants  in 
common  to  five-sixtE  shares  in  the  Brick  Kiln  Cloee  and 
Fence  Meadow,  and  to  the  watering-places  in  the  river 
adjoining  those  closes,  and  to  the  rights  and  liberties 
reserved  by  the  indenture  of  the  ^nd  of  October  1835, 
and  also  to  so  much  of  the  free  fishery  granted  by 
Viscount  Seauchamp  as  extended  from  a  bridge  called 
the  Mill  Bridge  southward  to  the  beginning  of  a  mea- 
dow called  the  Weir  Meadow. 

In  April  1854,  the  Local  Board  of  Health  for  the  dis- 
trict of  Stratford-upon-Avon  served  a  notice  on  the 
Plaintiffs,  therein  described  as  owners  of  Fence  Meadow 
and  Brick  Kiln  Close,  and  also  on  Mr.  Lucy,  who  was 
the  occupier  of  Fence  Meadow,  and  on  the  occupier  of 
Brick  Kiln  Close,  of  the  intention  of  the  board  to  make 
a  main  sewer  of  the  dimensions  therein  specified,  from 
the  river  Avon,  at  the  south  end  of  Fence  Meadow,  un- 
derneath and  through  the  same  meadow,  and  underneath 
and  through  the  Brick  Kiln  Close,  to  or  near  a  gate 
therein  described. 

The  proposed  outfall  for  the  main  sewer  specified  in 
the  above  notice  was  at  a  part  of  the  river  to  the  fishery 
whereof  the  Plaintiffs  claimed  to  be  entitled,  at  or  against 
Fence  Meadow,  and  between  Mill  Bridge  and  the  be* 
ginning  of  the  meadow  called  Weir  Meadow. 

The  Plaintiffs,  by  their  bill  and  afiidavits  in  support  of 
the  motion  on  which  the  order  under  appeal  was  made, 
stated  that  the  borough  and  parish  of  Stratford-upom' 
Avon  contained  no  less  than  5,000  inhabitants,  and  that 
the  current  of  the  river  at  that  part  or  side  of  it  which 
was  selected  for  the  proposed  outfall  was  weak,  and  thai 
consequently  the  sewerage,  instead  of  being  quickly 
carried  down  the  stream,  would  gradually  form  deposits, 
or  lodge  and  accumulate  and  not  wholly  flow  down  the 

river, 


A  fiftherman,  fifty-four  years  old,  made  an  affidavit  that 
lie   had  known  all  his  life  the  river  AvoUy  more  par- 
ticularly at  and  about  the  town  of  Stratford-upon-Avon, 
%nd  had  for  many  years  last  past  rented,  at  10/.  8$,  per 
annuoiy  the  fishery  of  another  part  of  the  river,  of  about 
t\)e   same  length  as  that  in  question,  but  in  which  fish 
were   taken  in  much  greater  quantities,  and  were  of  a 
larger  size.     He  did  not  believe  that  the  drainage  which 
passed  into  the  river  by  the  three  old  drains  caused  any 
detriment  to  the  fish  in  the  river;  but,  on  the  contrary, 
believed  the  same  to  be  beneficial  to  the  fishery,  inas- 
much as  the  best  fish  were  usually  taken  near  the  mouth 
of  the  drain;    that  he  was  continually  applied  to  by 

persons 
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river,  and  by  polluting  and  contaminating  the  water        1855. 

would  poison  or  injure  the  fish  of  the  larger  and  best 

Icinds,  and  that  the  nets  would  be  injured  thereby ;  and, 

fiioreover,  that  the  watering-place  at  or  near  the  southern 

or  lower  end  of  Fence  Meadow,  or  that  part  thereof 

"which  was  there  used  as  a  watering-place  for  cattle  and 

stock  upon  the  same  meadow,  was  very  near  to  the  spot 

or  point  of  the  proposed  outfall  for  the  main  sewer,  and 

^^^as  lower  down  the  river  than  such  spot,  and  that  such 

^watering-place  would  be  entirely  spoilt,  and  the  water 

thereat  rendered  so  impure  and  nauseous  by  receiving 

^he    filth  from  such  sewer  as  to  become  unwholesome 

9knd  wholly  unfit  for  the  cattle  to  drink,  and  the  prayer 

'^mrs,a  for  an  injunction  to  restrain  the  execution  of  the 

proposed  works. 

In  opposition  to  the  motion  an  affidavit  was  made  by 
tlie  surveyor  appointed  by  the  Local  Board  of  Health 
f<>r  the  district,  that  in  his  judgment  the  site  of  the  in- 
tended outfall  for  the  new  main  sewer  was  the  best,  and 
indeed  the  only  practicable  place  for  such  outfall,  and  the 
supported  this  opinion  by  engineering  details. 
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1855.  persons  for  liberty  to  fish  in  the  said  river,  and  he  knew 
that  the  spot  chosen  by  them  for  fishing  was  generally 
near  the  mouth  of  a  drain ;  that  there  had  been  no 
difference  in  the  take  of  fish  since  a  drainage  from  a 
brewery,  which  he  specified,  had  been  turned  into  the 
drain.  He  also  stated  bis  belief,  founded  on  the  effect 
produced  by  the  existing  drains,  that  the  proposed  works 
would  not  render  the  water  impure,  or  unfit  for  cattle  or 
culinary  use. 

Other  witnesses  deposed  to  the  same  effect. 

Another  witness  deposed  that  he  was  well  acquainted 
with  Fence  Meadow,  and  believed  that  there  was  no 
watering-place  at  or  near  the  point  at  which  it  was  alleged 
by  the  Plaintiffs'  affidavits  to  be,  and  that  he  considered, 
from  the  bank  of  the  river  being  very  steep,  and  the 
water  itself  being  very  deep,  varying  from  ten  to  six  feet 
at  and  near  the  said  point,  that  it  would  be  very  dan* 
gerous  for  cattle  to  water  there. 

Mr.  Lucy,  who  had  been  tenant  of  the  said  Fence 
Meadow  for  seventeen  years  and  upwards,  and  during  all 
the  time  had  depastured  large  numbers  of  cattle  therein, 
deposed  that  during  the  time  he  had  been  such  tenant 
there  had  never  been  any  watering-place  in  the  said 
meadow  other  than  one  which  he  designated,  and  which 
was  not  that  described  by  the  Plaintiffs*  affidavits;  but 
that  occasionally,  when  the  water  of  the  river  was  drawn 
off,  the  cattle  watered  at  another  spot,  which  was  itself 
higher  than  that  described  by  the  Plaintiffs*  affidavits; 
but  that  the  proper  and  usual  place  for  the  watering  of 
cattle  was  that  which  the  witness  had  before  designated ; 
that  he  had  known  the  meadow  all  his  life,  and  had  never 
heard  of  there  being  any  watering-place  at  or  near  the 
place  described  as  such  in  the  Plaintiffs'  affidavits. 

Several 
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Several  other  witnesses  deposed  to  the  same  effect.  ISS^, 


On  the  appeal  motion  being  made  in  August  1854,  „, 

a  temporary  order  was  made  by  consent,  and  it  was        Hokt. 
arranged  that  the  motion  should  be  heard  by  their  Lord- 
siiips  in  BRchaelmas  Term,  with  the  assistance  of  two 
Common  Law  Judges. 


Accordingly  the  motion  came  on  to  be  heard  this  day      Dee.  18. 
>«fore  the  Lords  Justices,  Mr.  Justice  Cresswell^  and 
Wlr.  Justice  Vaughan  Williams. 

Mr.  J2.  Palmef  and  Mr.  Martindale  in  support  of  the 
appeal. 

The  Piaintifis  put  their  case  on  two  grounds :  first,  on 
tie  groond  of  injury  to  their  property ;  secondly,  on  the 
STOund  of  nuisance.     As  to  the  latter  the  Court  will  not 
nterfere  on  that  ground,  unless  the  nuisance  is  con- 
siderable, especially  where  a  great  public  benefit  will  be 
]^btained   by   the  proceeding  sought  to  be  restrained: 
MSbnhirst  v.  Spencer  {a),  Wood  v.  Sutcliffe{b\  Attorney- 
General  V.    The    Sheffield   Gas    Company  {c).     With 
regard  to  the  supposed  injury  to  the  Plaintiffs'  rights  of 
Sshery,  in  the  first  place  they  have  not  established  such 
rights.     The  Avon  is  at  the  part  of  it  in  question  a  navi- 
gable   river,   in   which   consequently   private  rights   of 
fishery  do  not  exist.     In  the  next  place  the  evidence 
shows  that  the  fishery  is  not  at  all  injured.     As  to  the 
catering-place  for  cattle  the  evidence  shows  that  there  is 
no  such  watering-place  below  the  proposed  outfall,  or 
which  could  be  injured  by  the  proposed  proceedings. 

But 

(a)  2  Mae.  if  Cor,  45.  (r)  3  De  G.,   Mac.  ^  Gor. 

{b)  2  Sim.  N.  S.  163.  304. 
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But  even  if  the  Plaintifis  made  ool  their  case,  still  the 
provisions  of  the  Act  are  sufficient  to  authorize  the  works 
which  have  been  restrained  bj  the  order  under  appeal. 

The  45th  section  of  the  Act  empowers  the  local  board 
to  carry  the  sewers  into,  through  or  under  '^  any  lands 
whatsoever;**  and  the  46th  section  empowers  them  to 
cause  all  such  sewers  to  communicate  with  and  be  emp- 
tied into  such  places  as  may  be  fit  and  necessary.  These 
are  quite  sufficiently  large  powers  to  authorize  what  is 
intended  to  be  done.  The  Plaintifis  rely  on  the  145th 
section ;  but  to  give  it  the  efiect  for  which  they  contend 
would  be  to  neutralize  the  efiect  of  the  Act. 

Mr.  RoupelU  Mr.  HingesUm  and  Mr.  Gray  for  the 
Respondents,  referred  to  AldrecTt  Case  (a);  Mason  v. 
HiU(b);  Magor  v.  Chadwick{c);  Wood  v.  W€iud(d)i 
Frewin  v.  Lewis  {e);  Dickenson  v.  JTie  Grand  Junction 
Canal  Company  (/);  Davenport  v.  Davenport  (g);  East 
Lancashire  Railway  Company  v.  Hattersley  {h)  \  At'^ 
tomey- General  v.  The  Sheffield  Gas  Consumers*  Com- 
pany (i) ;  Sparrow  v.  The  Oxford^  Worcester  and  WoUr 
verhampton  Railway  Company  (k). 


Mr.  R.  Palmer  in  reply. 


Judgment  reserved. 

Mr. 


(fl)  9  Rep.  57  6. 
(6)  3  B.  4  ^</.  304;  5  B.  4* 
Ad  1. 

(c)  llil.  4-E.  571. 
(rf)  3  Exch,  748. 
(e)  4  Myl,  Sf  Cr.  249. 
(/)  15  Beav,  260. 


(g)  7  Hare,  217. 

(A)  8  Hare,  72. 

(i)  3  De  Cex,  Mac.  4-  Gi 
304. 

(k)  9  Hare,  436;  2  De  Gi 
Mac.  if  Got,  94. 


CASES  IN  CHANCERY. 

Mr.  Justice  Cresswell  and  Mr.  Justice  Williams  trans- 
litted  their  written  opinion  to  the  Lords  Justices.  It 
ras  as  follows: — 

"In  this  case  it  appears  that  the  Respondents  are  owners 
f  certain  fields  abutting  on  the  river  Avon^  and  are  also 
wners  of  a  general  fishery  in  that  river  opposite  the  said 
elds.  The  Local  Board  of  Health  for  the  district  of 
traiford'Upon  Avon,  which  includes  the  fields  of  the 
espondents,  have  given  notice  of  their  intention  to  con- 
ruct  a  main  sewer  through  those  fields,  having  an  out- 
11  from  one  of  them  into  the  river  Avon,  through  which 
le  sewage  of  the  district  would  be  discharged  into  that 
ver. 
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**  We  have  been  requested  to  state  our  opinion  whether 
le  Local  Board  are  authorized  by  the  statute  11  &  12 
^i,  c.  63,  "  An  Act  for  promoting  the  Public  Health," 
)  make  such  sewer  and  outfall  without  the  consent  in 
riting  of  the  Respondents ;  and,  ader  listening  to  and 
>nsidering  an  able  argument,  we  have  arrived  at  the 
inclusion  that  they  are  not  so  authorized.  On  behalf 
f  the  Appellants  reliance  was  placed  on  the  45th  section 
f  the  Act,  by  which  it  was  enacted,  **  that  the  Local 
toard  of  Health  shall,  from  time  to  time,  repair  the 
»wers  vested  in  them  by  their  Act,  and  shall  cause  to  be 
lade  such  sewers  as  may  be  necessary  for  effectually 
raining  their  district  for  the  purpose  of  this  Act:  and 
be  said  local  board  may  carry  such  sewers  through, 
cross  or  under  any  turnpike  road,  &c.  &c.  into,  through 
•r  under  any  lands  whatsoever  ;'*  and,  on  the  46th  sec- 
ion,  by  which  it  was  enacted,  *'  that  the  Local  Board  of 
lealtb  shall  cause  the  sewers  vested  in  them  to  be  pro- 
>erly  cleared,  cleansed  and  emptied ;  and,  for  the  purpose 
>f  clearing,  cleansing  and  emptying  the  same,  they  may 
instruct  and  place  either  above  or  under  ground  such 

C  C  2  reservoirs, 
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reservoirs,  sluices,  engines  and  other  works  as  may  be 
necessary,  and  may  cause  all  or  any  of  such  aewers  to 
communicate  with  and  be  emptied  into  such  places  as 
may  be  fit  and  necessary."  And  it  was  contended  that 
the  45th  section  gave  power  to  make  sewers  into,  through 
and  under  any  lands  whatsoever,  and  therefore  under  the 
lands  of  the  Respondents.  And  the  46th  section  to  cause 
them  to  communicate  with  and  be  emptied  into  such 
places  as  may  be  fit  and  necessary,  and  that  the  river 
Avon,  opposite  the  lands  of  the  Respondents,  is  a  fit  and 
necessary  place* 


**  It  is  unnecessary  to  inquire  whether  the  word  place, 
as  used  in  that  section,  would  include  a  river  circum- 
stanced as  the  Avon  is,  at  the  spot  in  question,  for  the 
powers  given  by  these  two  sections  are,  in  our  opi- 
nion, limited  by  the  145th  section,  by  which  it  was 
declared  and  enacted  (inter  alia),  '*  that  nothing  in  this 
Act  shall  be  construed  to  authorize  the  Local  Board  of 
Health  to  use,  injure  or  interfere  with,  any  watercourse, 
stream,  river,  dock,  basin,  wharf,  quay  or  towing  path, 
in  which  the  owner  or  occupier  of  any  lands,  mills, 
mines  or  machinery,  or  the  proprietors  or  undertakers 
of  any  canal  or  navigation,  shall  or  may  be  interested, 
without  consent  in  writing  first  had  and  obtained.'* 


**  The  first  question  arising  on  this  section  is  whether 
the  river  Avon,  at  the  place  in  question,  is  a  river  in 
which  the  Respondents  are  interested.  It  appears  that 
they  are  owners  of  the  lands  adjoining,  and  that  they 
have  a  right  to  watering-places  adjoining  the  said  lands, 
of  sufficient  length,  width  and  depth  for  the  use  of  the 
cattle  or  stock,  at  any  time  hereafter  to  be  kept  therein 
or  in  any  part  thereof:  they  are,  therefore,  in  respect  o 
those  lands,  interested  in  the  river ;  and  we  desire  no 
to  be  understood  to  say  that  they  are  not  so  interesi 
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also  in  respect  of  their  fishery,  for,  according  to  the 
interpretation  clause,  the  word  'Mand/*  includes  any 
kind  of  hereditament,  and  therefore  a  general  fishery, 
and  if  in  the  clause  '^general  fishery"  is  substituted  for 
"  land^**  there  does  not  appear  to  be  anything  absurd  or 
inconsistent  in  it. 

''  The  next  question  is,  does  it  appear  that  the  Appel- 
lants are  about  to  use,  injure  or  interfere  with  the  river 
At?on,  They  are  certainly  about  to  use  it  as  a  recep- 
:acle  for  the  sewage  of  the  district,  and  to  interfere  with 
t,  by  causing  that  sewage  to  be  discharged  into  it, 
whether  they  are  about  to  injure  it  or  not  is  a  question 
lepending  upon  the  evidence,  which  we  are  not  called 
jpon  to  determine. 
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**  With  regard  to  using  or  interfering  with  the  river,  it 
appears  to  us  that   the  Board  of  Health,   not  having 
obtained  the   consent   in  writing   of  the  Respondents, 
cannot  justify  their  proceedings  by  reason  of  the  powers 
given  by  the  Act  of  Parliament,  but  are  left  to  the  usual 
course  of  the  common  law.      If  they  use  or  interfere 
'With  the  river  to  the  prejudice  of  the  rights  of  the  Re- 
spondents, they  will   be  liable   to   an   action;   but  the 
Respondents  are  not  owners  of  the  soil  of  the  river  nor 
of  the  water;   they  have  only  certain  rights  in  it,  and 
although  the  Board  of  Health  may  use  or  interfere  with 
the  river  without  their  consent,  the  Respondents  will  not 
be  able  to  maintain  an  action,  unless  their  rights  are 
injured/' 


The  Lord  Justice  Knight  Bruce,  after  reading  the 
foregoing  opinion  of  the  judges,  said : — 

The  conclusion  of  the  learned  judges,  in  favour  of  the 
Plaintiffs,  appears  to   me  correct,  although   I   do  not 

mean 
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mean  to  say  or  intimate  what  I  should  have  thought,  or 
how  I  should  have  considered  it  right  to  deal  with  the 
case,  had  the  Plain tifTs'  only  interest  in  the  river  been 
their  fishery,  or  right  of  fishery. 


I  am  of  opinion,  that  the  injunction  granted  at  the 
Rolls  may  and  ought  to  be  supported,  if  on  no  other 
ground,  at  least  on  the  ground  of  their  right  to  watering- 
places  in  the  stream,  where  it  flows  along  the  land  in 
question,  for  the  cattle  that  may  be  depastured  there; 
the  evidence  convincing  me  that,  in  this  respect,  and  for 
this  purpose  at  least,  the  Plaintiffs  are  interested  in  the 
river,  as  owners  of  the  land  in  question,  adjoining  it, 
though  they  are  not  owners  of  the  soil  of  the  river,  and 
that  the  Defendants'  intended  works,  if  executed,  would 
so  much,  so  materially  and  so  permanently  add  to  the 
pollution  of  the  water,  flowing  by  this  land,  as  to  render 
it  very  far  more  unwholesome,  and  less  fit  for  the  use  of 
cattle  than  it  is. 

I  think  that  the  injunction  must  stand. 


Hie  Lord  Justice  Turner. 

The  learned  judges,  who  have  been  kind  enough  to 
give  us  the  benefit  of  their  assistance  in  this  case,  have 
certified  their  opinion  to  be,  that  the  PlaintiflTs,  having  a 
right  to  watering-places  in  the  river  adjoining  their  lands  4 
for  the  use  of  the  cattle  and  stock  depasturing  upon  them,  ^ 
are  therefore  interested  in  the  river  in  respect  of  those ^ 
lands ;  that  the  works  projected  by  the  Defendants  wouldE^ 
amount  to  a  user  or  interference  with  the  river;  and  tha^ 
the  Defendants  not  having  obtained  the  consent  in  writing 
of  the  Plaintiffs,  cannot  justify  such  user  or  interference^ 
under  the  powers  given  by  the  Act  of  Parliament ;  b 
the  learned  judges  have  left  open  the  question  whetbe 
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upon  the  evidence  before  us,  the  projected  works  of  the  1855. 
Defendants  would  injure  the  river,  and  have  stated  their 
opinion  to  be,  that  the  PiaintiflTs  not  being  owners  of  the 
soil  of  the  river,  nor  of  the  water,  but  having  only  certain 
rights  in  it,  would  not  be  able,  unless  their  rights  were 
injured,  to  maintain  any  action  against  the  Defendants 
in  respect  of  their  user  of,  or  interference  with,  the  river* 

If  it  was  necessary  for  us  to  determine  the  question  of 
injury,  to  which  the  learned  judges  have  referred,  I 
should  have  no  difficulty  in  concluding,  from  the  evidence 
in  this  case,  that  the  rights  of  the  Plaintiffs  in  the  water 
must  necessarily  be  injured  by  the  projected  works  of  the 
Defendants ;  for  it  does  not  seem  to  me  to  be  possible 
that  the  water  of  the  river  at  and  near  to  the  proposed 
outfal  of  the  sewer  could  be  as  pure  and  wholesome  after 
the  sewage  has  been  infused  into  it  as  it  is  at  the  present 
time. 

It  does  not  seem  to  me,  however,  to  be  necessary  to 
determine  this  point,  for  I  fully  concur  in  the  opinion  of 
the  judges  upon  the  other  points  ;  and,  if  the  Defendants 
have  not  the  right  under  the  Act  of  Parliament  to  use  or 
interfere  with  the  river  without  the  written  consent  of  the 
Plaintiffs,  which  they  have  not  obtained,  I  do  not  see 
how  they  can  be  justified  in  carrying  the  sewer  through 
the  Plaintiffs'  land  for  the  ultimate  purpose  of  such  user 
or  interference.  This  consideration  alone  seems  to  me 
to  be  sufficient  to  support  the  injunction  granted  by  the 
Master  of  the  Rolls  ;  and  I  more  readily  concur  in  sup- 
porting it  as  this  is  the  case  of  a  public  body  intending  to 
exceed  its  legal  powers,  and  the  authority  of  this  Court 
cannot,  in  my  opinion,  be  more  usefully  exercised  than  in 
restraining  such  proceedings.  I  fully  adopt  in  this 
respect  the  views  expressed  by  Lord  Cottenham  in  Frewin 
V.  Levois  (a). 

I  observe 

(a)  4  MifLSf  Cr  254. 
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1855.  I  observe  that  the  learned  judges,  in  the  opinion  with 

which  they  have  favoured  us,  refer  to  the  Plaintiffs' 
rights  in  respect  of  their  fishery,  and  intimate  an  opinion 

Hunt.  that,  having  regard  to  the  interpretation  clause  of  the  Act, 
the  word  *'  land"  in  the  145th  section  ought  to  be  con- 
strued to  include  a  fishery.  Without  infimating  any 
dissent  from  what  the  learned  judges  have  said  upon  this 
point,  I  desire  to  be  understood  as  giving  no  opinion 
upon  it.  It  is  unnecessary  in  the  present  case  to  decide 
the  question ;  and  although  I  agree  that  it  is  difficult  to 
suppose  that  the  legislature  could  intend  to  protect  land 
which  might  be  of  little  value,  and  not  to  extend  the 
same  protection  to  a  fishery,  the  value  of  which  might  be 
ten  times  as  great,  there  is  so  much  ambiguity  arising 
from  the  context  of  the  section  that  the  question  cannot, 
I  think,  be  represented  otherwise  than  as  open  to  very 
serious  doubt. 

I  think  the  motion  in  this  case  must  be  refused  with 
costs. 
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Dee,  7,  8,  10, 
12,  13,  15. 

1856. 
Jan.  18. 

BEWLEY  V.  HANCOCK.  ^<'y  24. 

Before  The 

riiHIS  was  an  appeal  by  the  Defendant  Charles  Han-    Lord  Chau' 
-^  cock,  from  a  decree  made  by  Vice-Chancellor  Stuart,    ^^  caiJiT" 
at  the  hearing  of  the  cause  upon  motion  for  a  decree.       worth. 
The  following  is  a  short  statement  of  the  facte  of  the  ^^  agreement 

^  waa  entered 

case.  into  between 

four  persons 
who  were  in- 

Previously  to  the  31st  May  1845,  on  which  day  the  terested  in 
Agreement  was  made  on  which  the  question  in  the  suit  ^^^^  ^^^  !„_ 
arose,  the  several  parties  to  that  Agreement  had  become  ven^Jon"  ^e- 

,  .  .  .  .      T^  ,    .  lating  to  Gutta 

interested  in  various  ways  m  certam  ratente  relating  to  Percha,  that 

the  application   of  Gutta   Percha  or  Gutta  Tuban  to  f"^P*ten«« 

'^'^  taken  out  or 

manufacturing  purposes.     The   Defendant  C  Hancock  in  the  coarse 

had   also   taken   out  a   Patent,    dated   the    15th   May  oJbtcnd^Sto 

1844,  for  an  invention,  entitled  "  Certain  improvemente  ^  taken  out 

in  cork  and  other  stoppers  and  a  new  composition  or  at  any  time 

substance  which  may  be  used  as  a  substitute  for  and  in  tl'f'^after  be 

taken  out  by 

preference  to  cork  and  a  method  or  methods  of  manu-  any  or  either 
facturing  the  said  new  composition   or  substance  into  ac   unto^^'d 
bungs  stoppers  and  other  useful  articles,''  and  had  en-  for  the  benefit 
rolled  a  specification,  claiming  as  his  invention,  comprised  eithe? of  them 
in  the  Patent,  various  modes  of  applying  Gutta  Percha  '"  relation  to 
in  combination  with  cork  and   other  materials  in  the  tion  and  ap- 

manufacture  E!^^^^°5  °^, 

Gutta  Percha 
or  the  manu- 
fiicture  of  any  articles  therefrom,  should  be  assigned  to  trustees  and  held  for  their 
common  benefit.  Subsequently  one  of  the  parties  took  out  a  Patent  for  *'  Improve- 
ments in  Apparatus  and  Machinery  for  giving  Shape  and  Configuration  to  Plastic 
Substances,'  and  refused  to  assign  the  Patent  to  the  trustees,  alleging  that  it  was  not 
comprised  in  the  agreement : — neldt  that  the  Patent,  so  far  as  it  related  to  Outta 
Percha,  was  subject  to  the  trusts  of  the  agreement,  and  that  it  could  not  be  treated 
as  not  being  so  because  it  was  for  machinery  which  might  be  applied  to  the  manu- 
fiictore  of  articles  of  Gutta  Percha  and  was  not  for  the  manufacture  of  any  such  articles. 
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1855.  nanufactare  of  corks,  stoppers,  and  other  articles.  The 
Plaintiff  Henry  Bewleyy  by  an  agreement  with  C. 
Hancock  dated  the  4th  April  1845,  had  obtained  a 
grant  of  an  exclusive  licence  for  the  use  of  the  last-men- 
tioned Patent,  and  had  also  himself  previously  to  the 
31st  May  1845,  invented  certain  new  modes  of  applying 
Gutta  Percha  to  the  manufacture  of  syringes  and  other 
such  like  articles,  and  was  about  to  apply  for  a  Patent  for 
the  invention. 

On  theSlst  May  1845,  the  several  parties  interested 
in  the  Patents  above  referred  to,  and  for  the  purpose  of 
defining  and  declaring  their  rights  therein,  entered  into 
the  following  Agreement ; — '^  Memorandum  of  Agree- 
ment between  Mr.  Christopher  Nickels  of  York  Road 
Lambeth  Mr.  Charles  Hancock  of  Ghrosvenor  Place 
Artist  Charles  Keene  of  Sussex  Place  Esq.  and 
Bewley  of  Dublin  Esq.     Whereas  by  a  former  Memo 


randum  of  Agreement  dated  5th  of  February  1845  en 
tered  into  between  Mr.  Nickels  and  Mr.  Hancock  it  w 
recited  that  Mr.  Nickels  had  invented  several  applies 
tions  of  Gutta  Percha  or  Gutta  Tuban  to  new 
for  which  Patents  for  England  and  France  and  othe 
parts  had  been  or  were  to  be  applied  for  and  hadK^^^^ 
been  materially  assisted  by  Mr.  Hancock  in  perfectingsgTPti 
the  details  of  the  said  invention  wherefore  it  wi 
agreed  between  the  said  parties  that  the  said  Patents 
should  be  taken  out  for  their  joint  benefit  share  and 
share  alike  and  that  the  expenses  of  procuring  the  same 
should  be  defrayed  by  the  parties  in  the  like  propor- 
tions and  that  the  said  Agreement  should  extend  to  all 
improvements  connected  with  Gutta  Percha  for  which 
either  of  the  parties  should  at  any  time  obtain  Patents. 
And  whereas  Mr.  Hancock  has  invented  certain  other 
applications  of  Gutta  Percha  or  Gutta  Tuban  for  which 

Patents 
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Patents  for  England  and  foreign  countries  are  in  the 
course  of  being  applied  for  and  has  also  had  communi- 
cated to  him  various  improvements  in  the  preparation 
and  application  of  the  said  substances  and  the  manufac- 
ture of  articles  therefrom  for  which  Letters  Patent  for 
JEnghmd  have  been  taken  out  on  his  behalf  in  the  name  of 
Hichard  Archibald  Brooman  of  166  Fleet  Street    And 
"whereas  Mr.  Keene  has  invented  certain  improvements 
in  boots  and  shoes  gaiters  overalls  and  other  like  articles 
of  apparel  for  which  Letters  Patent  for  England  have 
l>een  obtained  which  improvements  consist  in  the  appli- 
c:ation  thereto  of  the  said  substance  called  Gutta  Percha 
or  Gutta  Tuban  and  has  agreed  to  contribute  to  the  half 
of  the  expenses  to  be  paid  by  Mr.  Nickels  as  aforesaid 
in  the  proportion  and  manner  separately  arranged  and 
settled  between  themselves    And  whereas  Mr.  Bewley 
I^as   invented  certain  improvements  in  flexible  syringes 
%ubes  bottles  hose  and  other  like  vehicles  and  vessels  for 
^^vhich  he  has  applied  for  Letters  Patent  and  has  also 
^^reed  to  pay  Mr.  Hancock  a  certain  sum  or  sums  of 
^:Doney  in  manner  also  separately  arranged  and  settled 
tween  themselves     Now  it  is  hereby  agreed  by  and 
"ween  the  said  four  parties  as  follows     First  that  for 
lie  considerations  aforesaid  all  Patents  taken  out  or  in 
course  of  being  taken  or  intended  to  be  taken  out  or 
^)iat   may  at  any  time  hereafter  be  taken  out  by  any  or 
either  of  them  or  on  account  of  and  for  the  benefit  of  any 
^z^r  either  of  them  in  relation  to  the  preparation  and  appli- 
tion  of  Gutta  Percha  or  Gutta  Tuban  or  the  manu- 
cture  of  any  articles  therefrom  of  which  so  far  as  at 
X>resent  known  to  and  decided  upon  by  the  said  parties 
^    Schedule  has  been  signed  by  them  of  even  date  with 
is  Memorandum  shall  be  held  for  their  joint  account  in 
proportions  following     Messrs.  Nickels  and  Keene 
have  one  half  and  Messrs.  Hancock  and  Bewley  the 
other  half    Second  that  the  parties  hereto  shall  as  soon 

as 
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Hancock. 


as  conveniently  may  be  assign  and  transfer  the  whole  of 
the  said  Patents  and  of  their  respective  rights  thereto  to 
two  trustees  one  to  be  named  by  Messrs.  NickeU  and 
Keene  and  one  by  Messrs.  Hancock  and  Bcwley  to  be 
held  by  the  said  trustees  for  the  benefit  of  the  said  par^ 
ties  in  the  proportions  before  specified  and  under  sociB 
conditions  and  subject  to  such  directions  as  are  usual  iiv 
such  cases  or  as  may  be  necessary  for  the  convenient  anA- 
profitable  working  thereof     Third  that  the  whole  o 
the  expenses  of  procuring  and  specifying  or  otherwt 
securing  and  perfecting  the  said  Patents  or  of  opposi 
the  grant  of  any  conflicting  Patents  shall  be  paid  a 
half  by  Messrs.  Nickels  and  Keene  and  the  other  half  b 
Messrs.  Hancock  and   Bewley      Fourth  that  all  ex 
penses  incurred  by  any  or  either  of  them  in  maturing  an 
perfecting  the  inventions  which  are  the  subject  matters 
the  said  Patents  or  in  the  purchase  of  the  raw  materisK 
or  materials  therefor  shall  also  be  defrayed  in  the  sa 
proportions  as  aforesaid  subject  however  to  this  conditio 
that  no  single  outlay  exceeding  one  hundred  pounds 
shall  be  made  or  incurred  by  any  one  of  the  said  partis 
without  the  previous  consent  in  writing  of  the  othe 
or  a  majority  of  them      Fifth  that  should  any  of 
parties  hereto  hereafter  invent  or  discover  or  have  com^ 
rounicated  to  him  or  them  any  invention  or 
relating  to  the  use  of  Gutta  Percha  or  Gutta  Tuban  foi 
manufacturing  purposes  or  to  any  substance  which  ma; 
serve  as  a  substitute  for  the  same  or  which  may  be 
bined  therewith  (excepting  always  Caoutchouc  or  sucte^"^ 
other  substances  as  are  already  known  and  in 
use)  he  shall  forthwith  communicate  the  same  to  th 
other  parties  and  if  Letters  Patent  for  the  same  at  hom^ 
or  abroad  should  be  thereafter  taken  out  by  the  consent 
of  the  said  parties  or  of  a  majority  of  them  such  Letterv 
Patent  shall  be  forthwith  assigned  to  the  trustees  of  the 
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riginal  Patents  for  the  common  benefit  and  under  the        1855. 

ke  conditions  and  directions."  ^-^v-^^ 

BfiWLEr 

V. 

In  a  Schedule  to  the  Agreement  were  enumerated  the  Hancock. 
iveral  Patents  before  referred  to  except  that  of  the  15th 
foy  1844,  and  also  certain  Patents  for  which  it  was  then 
itended  to  apply.  Of  the  Patents  so  included  in  the 
chedulcy  there  was  one,  dated  the  27th  March  1845, 
»r  England  Wales  and  JBertDick-upon- Tweed,  granted 
i  a,  A.  JBraoman  as  a  trustee  on  behalf  of  C  Hancock, 
\T  an  invention  of  ''  A  thread  made  from  a  substance 
ot  hitherto  applied  to  that  purpose,  and  also  the  appli- 
Ltion  of  it  to  the  manufacture  of  piece  goods  ribands 
aper  and  other  articles.** 

Between  the  31st  May  184«5,  and  the  21st  January 
846,  various  Patents  were  taken  out  on  behalf  of  the 
arties  to  the  Agreement  for  inventions  relating  to  Gutta 
^ercba  and  its  application  to  manufacturing  purposes, 
ne  of  these  being  a  Patent  taken  out  by  the  Plaintiff  on 
be  4th  September  1845,  for  England  Wales  and  JBer- 
Tick-upon- Tweed,  for  the  invention  of  **  Certain  im- 
irovements  in  flexible  syringes  tubes  bottles  hose  and 
»ther  like  vehicles  and  vessels." 

On  the  21st  January  1816,  a  Deed  of  that  date  was 
executed,  carrying  into  effect  the  Agreement  of  the  31st 
Viay  1845,  and  assigning  the  Patents  taken  out  to  two 
rustees  therein  named. 

On  the  15th  May  1846,  the  Defendant  C.  Hancock 
)btained  a  Patent  for  the  invention  of  ''  Certain  im- 
)rovements  in  the  manufacture  of  Gutta  Percha  and  its 
ipplications  alone  and  in  combination  with  other  sub- 
itances." 


In 
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1855.  In  the  Autumn  of  1846,  an  arrangement  was  mad^ 

between  the  parties  to  the  Agreement  of  the  Slst  itfat/ 
1845y  and  which  was  embodied  in  another  Agreemeis^ 
and  Deed  both  dated  the  2nd  October  1846,  by  whick^ 
the  Plaintiff  and  the  Defendant  C.  Hancock  becam^^ 
entitled  to  work  the  Patents  exclusively  of  the  othe  ::^* 
parties  to  the  Agreement,  the  Plaintiff  making  certaic:=^ 
payments  to  those  parties ;  and,  as  between  the  PlainiifcuJ 
and  the  Defendant  C  Hancock^  an  arrangement  was  a. 
the  same  time  entered  into  by  which  the  Plaintiff  undei 
took  to  work  the  Patents  at  his  own  expense,  and 
retain  the  Defendant  C  Hancock  in  his  employ  at  ^^  a 
salary  of  800/.  a  year  for  three  years.    This  Agreemen^^t 
between  the  Plaintiff  and  C  Hancock  was  contained  i^ —  n 
the  following  letter  from  the  Plaintiff  to  the  DefendaaK=it 
C.Hancock,  dated  the  24th  September  1846,—''  Dear  Si^  r, 
In  consideration  of  your  devoting  your  time  and  abiliti^^^ 
to  the  carr}'ing  out  and  improving  the  various  mani=-^3i- 
factures  comprised  under  the  Gutta  Percha  Patents  ai^^^d 
to  the  furthering  the  general  interests  thereof  during  tiiKr^e 
next  three  years  commencing  from  the  date  of  tliis  let! 
I  hereby  engage  to  pay  you  at  the  rate  of  8002.  a  y< 
as  a  compensation  for  the  same    Should  I  cease  to  woi 
the  Patents  this  engagement  is  to  cease.** 

The  Plaintiff,  under  this  last-mentioned  Agreemen  ^^U 
worked  the  Patents  and  carried  on  his  business  with         ' 
partner  under  the  name  or  style  of  the  ''  Gutta  Percb^  ^ 
Company:"  the  Defendant  C  Hancock  was  employe--^ 
in  the  establishment  assisting  the  Plaintiff  in  the  busS-" 
ness,  making  experiments,  &c.,  and  had  at  all  times  th^ 
use  of  the  workmen  and  machinery  of  the  Plaintiff  an^ 
his  partner. 

In  the  course  of  the  experiments  made  by  the  De- 
fendant   C   Hancock,  further  improvements  were  dis- 
covered 
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covered,  and  various  Patents  for  these  improvements  1855. 
vrere  taken  out  in  the  name  of  the  Defendant  C.  Han-- 
sock.  One  of  these,  dated  the  10th  February  1847,  was 
granted  to  the  Defendant  C  Hancock  for  England  Hancock. 
Wales  Berwick-upon-Tweed  and  the  islands  of  Jersey 
Guernsey  Aldemey  Sark  and  Man  and  the  British 
ZIoloniesy  for  an  invention  entitled,  *'  Certain  improve- 
Dents  in  the  preparation  of  Gutta  Percha  and  in  the 
application  thereof  alone  and  in  combination  with  other 
Daterials  to  manufacturing  purposes  which  improve- 
nents  were  also  applicable  to  other  substances." 

Early  in  1848,  the  Defendant  C.  Hancock  became 
iissatisfied  with  his  position  in  respect  to  the  Plaintiff, 
ind  differences  occurred  between  them,  which  ended  in 
he  Defendant  C,  Hancock  withdrawing  himself  from 
lie  performance  of  his  duties. 

After  this,  and  on  the  ^th  July  1848,  the  Defendant 
C  Hancock  took  out  a  Patent  for  England  Wales 
Berwick'Upon-Tweed  the  Channel  Islands  and  British 
Colonies  for  an  invention  entitled,  *'  Improvements  in 
ipparatus  and  machinery  for  giving  shape  and  con- 
Sguration  to  plastic  substances ;"  and  on  the  3rd 
August  184-8,  he  gave  notice  to  the  Plaintiff*  that  certain 
>f  the  machinery  and  apparatus  used  in  the  Plaintiff's 
Eactory  was  an  infringement  of  this  Patent.  The  Plaintiff 
then  formally  dismissed  C.  Hancock  from  his  employ. 
k  Specification  of  the  subject-matter  of  the  Patent  of  the 
29th  July  1848  was  filed  by  C.  Hancock  on  the  ^th 
lanuitry  1843,  the  contents  of  which  are  mentioned  in 
the  judgment  of  the  Lord  Chancellor. 

• 

After  other  proceedings,  which  it  is  not  necessary  to 
notice,  the  present  suit  was  instituted  by  the  Plaintiff 
for  the  purpose  of  obtaining  a  declaration  that  the  Patent 

of 
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1855.       of  the  39th  July  1848  was  comprised  in  and  was  subject 
to  the  Agreement  of  the  31st  May  1845,  that  the  De- 
fendant C.  Hancock  might  be  decreed  to  assign  the 
various  Patents  taken  out  in  his  name  since  the  Agree- 
ment including  that  of  the  S9th  July  1848,  that  be 
might  be  restrained  from  taking  proceedings  to  affect  in 
any  way  the  several  last-mentioned  Patents,  and  alio 
from  holding  himself  out  as  possessing  under  the  Patent 
of  the  15th  May  1844  in  violation  of  the  Agreemen 
the  sole  right  to  manufacture  Gutta  Percha  or  articl< 
composed  thereof,  or  from  dealing  with  that  Patent  ii^ 
derogation  of  or  in  opposition  to  the  Patents  comprisec 
in  the  Agreement. 

The  cause  was  heard  on  a  motion  for  a  Decree  b« 
Vice-Chancellor  Stuart  in  June  1855;  and  by  a 
cree  dated  the  S8th  JuTie  1855,  it  was  declared  thi 
the  Patent  of  the  ^9th  July  1848  together  with  th 
other  Patents  were  subject  to  the  terms  of  the 
ment  of  the  3l8t  May  1846,  and  that  the  Plaintiff 
entitled  to  have  them   assigned  to  trustees  upon  tl 
trusts  mentioned  and  declared  in  the  Indenture  of 
21  St  January  1846,  and  it  was  ordered  that  the 
fendant  C  Hancock  should  assign  the  same  accordingly 
The  Decree  contained  directions  consequential  on 
declarations,  and  restrained  the  Defendant  C 
from  entering  any  Disclaimer  or  Memorandum  of  altei 
tion  affecting  the  last-mentioned  Patent  or  the  sever^^^ 
other  Patents  taken  out  since  the  21st  January  184^^ 
without  the  consent  and  concurrence  of  the  Plaintiff  an^ 
the  other  persons  interested  therein;  and  it  also  restrainei/ 
him  from  granting  any  licences  under  or  from  holding 
himself  out  by  advertisement  or  otherwise  as  sole  pro- 
prietor of  the  several  Patents  taken  out  since  the  21st 
January  1846  or  any  of  them,  or  from  otherwise  dealing 
with  the  same  several  Patents  or  any  of  them  in  violt- 

tion 
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tion  of  the  Agreement  of  the  31st  May  1845,  and  also 

from  holding  himself  out  by  advertisements  or  otherwise 

under  colour  of  the  Patent  of  the  15th  May  1844  in 

violation  of  the  same  Agreement  as  possessing  the  sole 

right  to  manufacture  Gutta  Percha,  or  articles  composed 

thereof,  and  from  otherwise  dealing  with  the  said  Patent 

in  derogation  of  or  in  opposition  to  the  several  Patents 

comprised  in  and  subject  to  such  Agreement,  and  the 

rights  thereby  conferred  on  the  Plaintiff  and  the  other 

}>erson8  interested  under  the  same  Agreement;  and  all 

parties  were  to  be  at  liberty  to  apply  at  Chambers  to 

liave  a  proper  arrangement  approved  of  as  to  the  working 

^sf  the  said  Patents,  and  as  to  the  profits  and  emoluments 

%o  be  derived  therefrom ;  and  the  Order  was  to  be  with- 

^>ut    prejudice   to   the    Defendant    C  HancocJCs  rights 

mjnder  the  Letters  Patent  of  the  15th  May  1844s  and  to 

^ny  question  as  to  any  right  of  the  Defendant  C  Han- 

^zock  to  the  benefit  of  the  Letters  Patent  of  the  ^th 

^uly  1848  in  their  application  to  any  substances  other 

^han  Gutta  Percha  or  Gutta  Tuban,  or  any  substances 

'^ivhich  might  serve  as  a  substitute  for  Gutta  Percha  or 

C^utta  Tuban  or   which  might  be  combined  therewith, 

excepting  Caoutchouc  or  such  other  substances  as  were 

already  known  and  in  general  use. 


1855. 


From  this  Decree  the  Defendant  appealed,  and  asked 
that  the  Plaintiff's  Bill  might  be  dismissed  with  costs. 


The  Solicitor-Generalf  Mr.  Bacon,  Mr.  Hindmarch 
and  Mr.  Fowler,  for  the  Plaintiff,  supported  the  Decree 
of  the  Vice-Chancellor. 

They  submitted  that  the  real  question  was,  whether 
the  Patent  of  the  29th  July  1848,  taken  out  by  the 
Defendant  C  Hancock,  was  or  was  not  comprised  in 
the  Agreement  of  the  31st  May  1845.     They  insisted 

VoLVI.  DD  D.M.G.    that 
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that  it  wa8|  and  that  therefore  the  Decree  of  the  Vice- 
Chancellor  was  correct. 

Mr.  Malins,  Mr.  G.  M.  Oiffard  and  Mr.  T.  Webster 
for  the  Appellant,  C  Hancock. 

They  insisted  that  the  Patent  in  question  was  not  in- 
cluded in  the  Agreement ;  that  the  Agreement  was  one 
which,  from  the  nature  of  (he  contract  and  its  uncertainty, 
the  Court  would  not  interfere  to  enforce ;  and  that  the 
Plaintiff  had  a  complete  remedy  at  law,  citing  on  this 
last  point  the  observation  of  Lord  Cottenham  in  Sturgis  v. 
Champneys  (a),  ''  Hence  arises  the  extensive  and  bene- 
ficial rule  of  this  Court,  that  he  who  asks  for  equity  must, 
do  equity,  that  is,  this  Court  refuses  its  aid  to  give  to  th 
Plaintiff  what  the  law  would  give  him,  if  the  Courts  of 
common  law  had  jurisdiction  to  enforce  it,  without  im- 
posing upon  him  conditions  which  the  Court  conside 
he  ought  to  comply  with,  although  the  subject  of  the 
dition  should  be  one  which  this  Court  would  not  other 
wise  enforce.'* 
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Mr.  C  Simpson  appeared  for  other  parties. 
The  Solicitor- General  replied. 


The  following  cases  were  also  cited  or  referred  t 
the  course  of  the  argument;  Heath  v.  Untdn  (&), 
V.  Boosey(c\  Milnes  v,  Gery  (rf),  The  South  Wales  R 
tray  Company y.  Wythes{e),  Lumley  v.  Wagner {f),  Ti 
V.  Partington  (g),  Gervais  v.  Edwards  (A),  Dietrich 


(a)  5  MjfL  4-  Cr.  97,  p.  102. 
(6)  13  JW.  4-  W.  583. 
(c)  4  H.  X.  Ca.  815. 
(</)  14  Vet.  400. 


(e)  \KoytfJ.  186. 
C/*)  1  De  Gm  Afiif.  4-  G 
(g)  1  Jar.  (^.  5.)  1057. 

(h)  2  Dm.  4  War.  90. 


v 
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Cabbum  (a),  Hills  v.   Croll  (6),  Downs  v.  Collins  (c), 
Henderson  v.  jEIa^on  (rf),  M'Mahon  v.  Burchell  (e). 
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7Ae  Lord  Chancellor. 

The  great  question  in  this  case  is,  whether  the  Patent 
of  the  29th  July  1848  is  a  Patent  subject  to  the  trusts  of 
the  Agreement  of  the  31st  May  1845,  whether  it  is  within 
the  meaning  of  that  Agreement,  *'  a  Patent  taken  out" 
and  **  in  relation  to  the  preparation  and  application  of 
Gutta  Percha  or  Gutta  Tuban  or  the  manufacture  of  any 
articles  therefrom."  The  Plaintiff  contends  that  it  is, 
and  the  Defendant  C  Hancock  says  it  is  not. 


1855. 
Bewlbt 

V. 

Hancock. 

1856. 
Jan,  18. 


It  appears  from  the  Specification,  which  was  duly 
filed  on  the  29th  January  1840,  that  the  Invention  for 
which  the  Patent  was  granted  consisted  of  several  par- 
ticulars: it  will  be  sufficient  to  class  them  under  two 
heads,  first,  certain  machinery  for  moulding  hollow  wares, 
being  machinery  constructed  in  great  measure  on  the 
principle  of  the  potter's  wheel,  and  secondly,  an  appa- 
ratus for  covering  or  coating  wire  or  cord  to  an  inde- 
finite length  with  any  plastic  substance.  Machinery  for 
moulding  hollow  wares,  constructed  on  the  principle  of 
the  potter's  wheel  and  called  the  spinning  machine,  has 
been  largely  used  by  the  Plaintiff  in  the  manufacture  of 
▼ases,  cups,  bowls  and  other  articles  to  which  Gutta 
Percha  has  been  applied  by  him.  This  machinery  is 
substantially  the  same  as  that  described  in  Hancock's 
Specification,  and  must,  I  think,  be  taken  on  the  evi- 
dence to  have  been  invented  by  him  while  he  was  acting 

for 

(a)  2  Ph'd.  52.  (c)  6  Hare,  418. 

(6)  2  PhU,  60;  and  see  1  Dt        (d)  17  Q.  B.  lUp.  701. 
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for  the  Plaintiff  under  the  Retahier  or  Agreement  of  the 
24th  September  1846.     With  respect  to  the  machinery 
described  in  the  Specification  for  coating  wire  or  cord 
with  any  plastic  substance,  the  Plaintiff  contends  that 
his  Patent  of  the  4th  September  1845  did  describe  nut- 
chinery  which  was  substantially  the  same  as  that  included 
in  the  Specification  filed  under  the  Patent  of  the  29tb 
July  1848.     On  this  point  I  do  not  think  it  necessary  to 
give  a  decided  opinion.     The  question  is  not  whetherthe 
machinery  described  in  the  Defendant*s  Specification  is 
machinery  which  the  Plaintiff  has  used  or  might  use 
independently  of  any  contracts  or  stipulations  with  the 
Defendant  Hancock,  but  whether,  on  the  true  construc- 
tion of  the  Agreement  of  the  3l8t  May  18 15,  it  is  subject 
to  the  trusts  thereby  created.     The  Plaintiff  says  it  is, 
because  it  is  a  Patent  taken  out  in  relation  to  the  appli- 
cation of  Gutta  Percha  and  the  manufacture  of  articles 
therefrom.     The    Defendant    Hancock   says  it  is  not, 
that  in  the  first  place  it  is  not  a  Patent  for  the  manufac- 
ture of  any  article  whatever,  but  a  Patent  for  the  inven- 
tion of  a  machine  or  machines  to  be  used  in  manufac- 
turing various  articles,  and  secondly,  that  though  it  may 
be  applicable  to  the  manufacture  of  articles  to  be  made 
of  Gutta  Percha,  yet  it  is  not  confined  to  articles  made 
of  that  material,  but  is  equally  applicable  to  the  manu- 
facture of  various  other  substances.     I  do  not,  lioweveff 
think,  that  either  of  these  arguments  can  be  successfully 
maintained.     I  do  not  doubt  the  accuracy  of  the  propo- 
sition maintained  at  the  bar,  that  there  may  be  a  wide 
distinction  between  a  Patent  for  the  invention  of  any 
useful  article  of  commerce,  and  a  Patent  for  the  inven- 
tion of  machinery,  by  which  such  an  article  may  be  manu- 
factured.    A  dis^roverv  that  the  mixture  of  two  or  more 
simple  substances, in  certain  definite  proportions,  will  form 
a  compound  substance  valuable  for  medical  or  other  quar 
lities  would  afibrd  a  good  ground  for  a  Patent.    A  dis- 
covery 
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covery  of  some  machinery^  whereby  such  a  mixture  may 
be  more  quickly  or  more  effectually  accomplished,  might 
be  the  foundation  of  another  Patent,  and  instances  might 
be  almost  indefinitely  multiplied.     When,  however,  we 
look  to  the  subject  matter  of  this  Patent,  it  is  plain  that 
such  a  distinction  never  could  be  supported.     The  parties 
to  the  Agreement  of  the  31st  May  1845  had  in  common 
the  knowledge  of  a  substance  which  they  had  discovered 
might  be   used  in   the  manufacture  of  various   useful 
articles  of  commerce,  such,  for  instance,  as  piece  goods, 
the  binding  of  books,  shoes,  gaiters,  corks  and  several 
other  things.     For  all  these  objects  Patents  had  been 
obtained,  and,  except  as  to  the  cork  Patent,  the  Patents 
irere  to  be  held  for  their  common  benefit ;  but  they  fore- 
saw  that  experience   would   probably  demonstrate   the 
applicability  of  this  same  substance  to  the  manufacture  of 
Bnany   other  useful  articles,  and  they  therefore  agreed 
^hat  if  any  such  discovery  should  be  made  by  any  of 
^hein,  and  Patents  should  be  taken  out  in  relation  to  the 
;]preparation   and   application  of  Gutta   Percha,   or  the 
^oanufacture  of  any  articles  therefrom,  such  Patents  should 
the  common  property  of  them  all.     Now,  it  is  plain 
hat  the  discovery  of  the  applicability  of  Gutta  Percha  to 
ny  particular  article  or  thing  for  which  it  had  not  pre- 
"^iously  been  used,  roust  necessarily  include  the  discovery 
the  mode  in  which  it  might  be  so  applied,  otherwise 
discovery  would  be  useless,  or  rather  would  be  no 
iscovery  at  all.     If,  for  instance,  in  the  Patent  for  im- 
^rovenaents  in  boots,  gaiters  and  other  articles  of  apparel, 
%he  Patentee  had  merely  stated  in  his  Specification  that 
\%e   claimed  as  his    invention  the  application  of  Gutta 
I'ercha  for  making  shoes,  such  a   Specification  would 
clearly  have  been  bad  ;  it  would  have  given  no  informa- 
tion at  all,  it  would  not  have  disclosed  the  real  inven- 
tion, which  was  not  merely  a  discovery  that  Gutta  Percha 
might  be  used  as  an  article  in  the  manufacture  of  slioes. 
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1856.       but  also  a  discovery  of  the  mode  in  which  the  object 
might  be  accomplished.     Indeed,  on  looking  at  the  Spe- 
cifications of  the  Patents  clearly  included  in  the  Agree 
ment,  it  appears  that  they  all,  or  almost  M,  describe  as 
part  of  the  invention  the  machinery  by  which  the  pro- 
posed manufacture  is  to  be  accomplished.     This  is  the 
case  in  Broomans  Patent  of  the  CTth  March  1845, 
Bewleys  of  the  4th  September  1845,  and  HancoeKtd 
the  15th  May  1846,  which,  though  of  course  not  included 
in  the  Agreement  of  the  31st  May  1845,  having  been 
granted  subsequently  to  that  date,  is  yet  recognized  and 
treated  by  all  the  parties  to  the  Deed  of  the  2nd  October 
1846,  including  C  Hancock  himself,  as  being  a  Patent 
to  which  the  provisions  of  the  prior  Agreement  were 
meant  to  apply.     The  same  observation  is  applicable  to 
Hancock* s  Patent  of  the  10th  February  1847,  the  cost  of 
which,  though  it  was  taken  out  by  him,  was  defrayed  by 
the  Plaintiff  pursuant  to  the  terms  of  their  Agreement.   I 
think,  therefore,  that  the  Defendant's  Patent  oftheSfth 
July  1848  cannot  be  treated  as  not  being  comprehended 
in  the  Agreement  of  the  31st  May  1845,  merely  because 
it  specifies  the  machinery  whereby,  and  the  process  b; 
which,  the  result  is  to  be  obtained. 

The  Defendant,  however,  contends  that  his  Patent  is 
not  within  the  Agreement,  because  it  is  not  a  Patent  for 
the  application  or  manufacture  of  Gutta  Percha,  but  of 
plastic  substances  generally.  This,  however,  is  a  dis- 
tinction which  it  is  impossible  to  sustain.  The  discovery 
had  relation  to  the  application  and  manufacture  of  articles 
from  Gutta  Percha,  though  it  may  be  that  it  also  had  re- 
ference to  the  application  and  manufacture  of  articles 
from  other  substances  also.  So  far  as  it  relates  to  Gotta 
Percha  it  is  within  the  Agreement,  and  so  far  as  it  relates 
to  any  other  substances,  the  Defendant's  rights  are  sated 
by  the  Decree.  As,  therefore,  I  am  satisfied  that  the  Patent 
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of  the  29th  July  1848  was  within  the  provisions  of  the 
Agreement  of  the  31st  May  184«5y  it  follows  that  the 
Defendant  had  no  right,  without  the  Plaintiff's  consent^ 
to  diminish  or  alter  the  extent  of  that  Patent  by  dis- 
claiming any  part  of  it,  and  the  Decree  therefore  pro- 
perly restrains  him  from  so  doing.  That  disclaimer 
would  in  effect  throw  open  to  the  public  the  use  of  the 
spinning  machine  invented,  or  at  all  events  perfected,  by 
Hancock  for  the  benefit  of  the  Plaintiff  under  the  Retainer 
of  the  24th  September  1846. 


1856. 


The  Decree  then  orders  C  Hancock  to   assign  the 
Patent  to  the  trustees,  who  were  to  hold  it  on  the  trusts 
specified  in  the  Agreement.     It  was  objected  that  this 
^was  a  course  which  the  Court  ought  not  to  take,  for  that 
partly  from  the  loose  way  in  which  the  original  trusts 
"vere  declared,  and  partly  from  the  complications  sub- 
sequently introduced  by  the  various  deeds  and  instruments 
executed  by  the  parties,  it  will  be  impossible  to  say  what 
^ire  the  precise  trusts  now  affecting  the  Patents ;  and  the 
was  attempted  to  be  likened  to  a  suit  for  specific 
formance,  where  the  Court,  it  was  said,  will  not  inter- 
fere to  decree  a  conveyance  unless  the  Plaintiff  is  willing 
•sind  offers  as  the  price  of  the  relief  asked  to  do  what  the 
^ourt  may  think  just  on  his  part,  and  unless  the  Court 
^ees  that  the  trusts  on  which  it  is  asked  to  direct  a  con- 
^veyance  are  such  as  it  will  be  possible  to  execute.     I  can 
Igive  no  weight  to  these  arguments.     This  is  in  no  fair 
^ense  a  suit  for  specific  performance ;  its  object  is  not  the 
performance  in  specie  of  a  legal  contract  in  lieu  of  an 
action  for  damages,  but  the  execution  of  a  trust.     The 
proposition  of  the   Plaintiff  is,  that  the   Defendant  C. 
Hancock^  for  valuable    consideration,   agreed    that    all 
Patents  which  he  should  take  out  for  the  manufacture  of 
a  particular  article  should  be  the  common  property  of 
himself  and  others  on  certain  terms  agreed  on  among 
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theroselvesi  and  that  he  has  taken  out  a  Patent  for  an 
object  within  the  terms  of  the  Agreementy  and  of  whicb, 
therefore,  he  is  a  trustee  for  the  parties  interested  under 
the  Agreement.  Assuming  the  Plaintiff  to  have  made 
out,  as  I  think  he  has  made  out,  this  proportion,  the  con- 
sequence follows  that  the  Defendant  is  bound  to  assgn 
the  Patent  of  which  he  has  thus  become  tmatee  to  tbe 
trustees  selected  by  the  parties,  that  is,  by  the  oestuis  qoe 
trust  As  to  the  suggestion  that  it  is  impossible  lo 
know  what  the  trusts  are  (which,  however,  I  do  not  feel 
to  be  the  case),  the  answer  is,  that  the  trusts  are  those  to 
the  creation  of  which  the  Defendant  was  a  party,  and  for 
agreeing  to  which  he  received  from  the  Plaintiff  a  valu- 
able pecuniary  consideration,  besides  the  joint  iatereit 
in  the  Patents  of  the  other  partners.  The  Decree,  there- 
fore, was  quite  correct  in  directing  the  assignment  of  the 
Patents  to  the  trustees  of  the  Deed  of  the  21st  JoMwarj 
1846. 


The  liberty  reserved  to  the  parties  to  come  in  under 
the  Decree  and  make  proposals  for  working  the  Patents 
was,  perhaps,  hardly  warranted  by  the  pleadings ;  but  it 
was  obviously  introduced  for  the  convenience  of  tke 
Defendant  Hancock  himself,  and  I  cannot  regard  it  ** 
affording  him  any  ground  of  complaint. 


The  only  other  direction  in  the  Decree  relates  not  to 
the  Patent  of  1848,  but  to  the  Patent  of  the  15d)  Itci 
1844.  The  Defendant  Hancock  has,  it  seems,  advertis^ 
himself  as  having  the  sole  right  under  that  Patents 
manufacturing  Gutta  Percha,  or  articles  composed  thef^ 
from ;  and  the  Decree  restrains  him  from  continuing  ^ 
to  do,  and  as,  I  think,  rightly.  The  Plaintiff  had,  under 
the  Agreement  of  the  4th  April  1845,  a  clear  right  to 
manufacture  corks  from  Gutta  Percha,  and  tbe  long  list 
of  Patents  taken  out  by  the  four  patentees  in  partae^ 

ship, 
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fillip,  leaves  no  doubt  that  the  contract  of  the  Slst  May  1856. 
1845,  to  which  Hancock  was  a  party,  was  intended  to 
give  to  the  parties  to  that  contract  the  right  not  only  of 
manufacturing  articles  from  Gutta  Percha,  but  of  pre- 
paring and  improving  Gutta  Percha  itself,  so  as  to  make 
it  more  eapdbie  of  being  used  in  manufactures ;  indeed, 
many  of  the  Patents  expressly  relate  to  improved  modes 
o{  preparing  the  substance  itself  and  fitting  it  for  manu* 
fiicturii^  purposes.  Hancock,  therefore,  had  no  right 
thus  to  endeavour  to  deter  others  from  dealing  with  the 
PlaintiS*  in  respect  of  an  article  as  to  which  he  had  by 
contract  acquired  a  perfect  right  to  deal,  if  be  thought  fit 
so  to  do. 

The  Decree  is  thus  right  in  all  its  parts :  it  properly 
declares  that  the  Letters  Patent  of  the  29th  Ju/y  1 848, 
together  with  the  other  Patents  taken  out  after  the  exe- 
cution of  the  Deed  of  the  ^Ist  January  1846,  were 
subject  to  the  original  Agreement  of  the  Slst  May  1845: 
it  properly  orders  the  Defendant  C.  Hancock  to  assign 
those  Letters  Patent  to  trustees  to  be  appointed  under 
the  Deed  of  the  21st  January  1846:  it  properly  re- 
strains C  Hancock  from  prosecuting  his  application 
ibr  a  disclaimer  and  alteration  of  parts  of  the  Specifica«- 
tion  of  what  was  in  truth  not  his  property :  it  properly 
restrains  him  from  granting  licences  under  the  Patents 
obtained  since  the  21st  January  1846,  for  though  not 
included  in  the  Deed  of  that  date  they  were  still  subject 
to  the  prior  Agreement  of  the  31st  May  1845,  in  pur- 
suance of  which  that  Deed  was  executed,  and  ought, 
therefore,  to  be  assigned  on  the  trusts  therein  contained : 
and,  finally,  it  properly  restrains  him  from  holding  him- 
self out  by  advertisement  as  having  the  sole  right  of 
Bianu&cturing  Gutta  Percha  and  articles  made  thereof, 
in  violation  of  his  express  contracts  with  the  Plaintiff. 

The 
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1856.        The  appeal,   therefore,  was   wholly  unwarranted,  and 
must  be  dismissed  with  costs. 


Maif  24.  In  carrying  out  the  Decree  made  in  pursuance  of  th 

above  decision,  a  question  arose  in  reference  to  the  for 
of  the  Assignment  by  the  Defendant  C,  Hancock  to  th 
Trustees,  of  the  Letters  Patent  of  the  S9th  July 
The  Defendant  alleged  that  the  Patent  was  used  by  hi 
for  other  purposes  than  Gutta  Percha,  and  that  it  ^*        « 
most  important  to  him  to  have  power  to  grant  licence:^=8 
and  to  stop  persons  infringing  upon   his  rights.     H        e 
therefore  proposed  to  insert  the  following  clause  in  thai^e 
Assignment : — 

**  Provided  always  and  it  is  hereby  agreed  and  d< 
clared  between  and  by  the  parties  hereto  that  nothii 
herein  contained  shall  be  deemed  to  deprive  the  sai 
Charles  Hancock  of  the  exclusive  right  to  the  benei 
of  the  said  Letters  Patent  of  the  S9th  day  of  Jt 
1848  in  their  application  to  any  substances  other  thi 
Gutta  Percha  or  Gutta  Tuban  or  any  substances  whi( 
may  serve  as  a  substitute  for  Gutta  Percha  or  Gutta  Tubi 
or  which  may  be  combined  therewith  excepting  Caout^ 
chouc  or  such  other  substances  as  are  already  know  ^^^" 
and  in  general  use  And  it  is  hereby  agreed  and  declare*'-^^^^ 
that  it  shall  be  lawful  for  the  said  Charles  Hancock  hi  ^  '^ 
executors  administrators  and  assigns  to  use  the  name- 
or  name  of  the  Trustees  or  Trustee  for  the  time  being 
the  Agreement  of  the  31st  day  of  May  184>5  and  thi 
Indenture  of  the  21st  day  of  May  1845  and  the  Inden^ 
lure  of  the  21st  day  of  January  1846  in  any  suit  o^ 
action  relating  to  the  application  of  the  said  Letter^ 
Patent  of  the  ^h  day  of  July  1848  to  any  substances 
other  than  as  aforesaid    And  it  shall  also  be  lawful  for 

the 
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the  said  Charles  Hancock  his  executors  administrators 
and  assigns  to  call  upon  the  said  Trustees  or  Trustee 
for  the  time  being  to  grant  and  they  and  he  are  and  is 
required  to  grant  such  licence  or  licences  for  the  appli- 
cation of  the  said  Letters  Patent  to  any  substances  other 
than  as  aforesaid  to  such  person  or  persons  or  body  or 
bodies  corporate  as  the  said  Charles  Hancock  his  execu- 
tors administrators  and  assigns  may  direct." 

The  Plaintiff  insisted  that  the  insertion  of  any  such 
clause  was  inconsistent  with  the  Decree.  On  the  matter 
being  brought  before  the  Vice-Chancellor  Stuart^  first 
in  Chambers  and  subsequently  in  Court,  his  Honor 
agreed  in  the  view  taken  by  the  Plaintiff,  and  dismissed 
a  specific  motion  made  by  the  Defendant  for  the  inser- 
tion of  the  clause  proposed.  The  matter  was  then  brought 
by  way  of  appeal  before  the  Lord  Chancellor. 

Mr.  Malins  and  Mr.  G.  M.  Giffard  for  the  De- 
fendant. 

Mr.  Bacon  and  Mr.  Stiffe  for  the  Plaintiff. 

Mr.  C  Simpson  appeared  for  other  parties. 

77ie  Lord  Chancellor. 

I  do  not  think  that  I  have  authority  to  declare  in  any 
way  what  the  right  of  Mr.  Hancock  in  this  Patent  is. 
All  that  the  Assignment  can  do,  according  to  the  rules  of 
the  Court  and  the  principles  of  justice,  is  to  give  effect 
to  the  declaration  contained  in  the  Decree.  What  the 
Decree  has  established  is,  that  a  certain  Patent  which 
was  taken  out  by  Mr.  Hancock  is,  as  to  certain  sub- 
stances to  which  it  might  be  applicable,  within  the  terms 
of  a  previous  Agreement  which  he  had  made  in  the  year 
1845,  and  which  bound  him  to  bring  it  into  partnership, 
and  the  Decree  so  declares  accordingly.     As,  however, 

the 
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1856.  the  Patent  was  or  might  be  applicable  to  other  sub — 
stances  besides  those  which  formed  the  subject  of  th 
previous  Agreement,  the  Decree  says,  that  the  declaration 
as  to  the  obligation  to  bring  that  Patent  into  the  com 
mon  stocky  is  "  to  be  without  prejudice  to  any  questioi 
as  to  any  right  of  the  Defendant  Charles  Hancock  to  th< 
benefit  of  the  Letters  Patent  of  the  29th  of  Jnfy 

in  their  application  to  any  substances  other  than  Gutt- -^ 

Percha.- 

But  it  is  saidy  that,  if  the  Assignment  of  the  Patent  ^Ss 
made  declaring  the  trusts  of  the  Patent  so  far  as  relat^^ 
to  Gutta  Percha,  and  leaving  the  rest  vague,  there  wS.  II 
be  a  door  opened  for  future  litigation.    That  may  be  &  ^^o, 
but  it  is  the  necessary  consequence  of  the  Decree ;  and       if 
the  Decree  ought  to  have  closed  that  door,  (I  do  n 
mean  to  intimate  that  it  ought,  and  I  do  not  think  sui 
a  question  was  raised  upon  the  pleadings,)  it  has  it   -^^ 
done  so,  and  the  objections  made  are  made  to  the 
of  the  Decree,  and  not  to  the  proposed  form  of  tl 
Assignment. 

At  the  same  time  I  do  not  think  that  the  Assignme-^"* 
goes  as  far  as  it  ought  to  go ;  and  I  think  Mr.  Hanco^^^ 
is  entitled  to  the  Proviso  to  this  extent :  I  think  it  shou  -^•" 
stand  thus, — "  Provided  always  and  it  is  hereby  agitu^^" 
and  declared  between  and  by  tlie  parties  hereto  th. — -^^ 
nothing  herein  contained  shall  be  deemed  to  deprive 
said  Charles  Hancock  of  any  right  in  equity  to  the 
Letters  Patent  of  the  29th  of  July  1848  in  their  appl  ^' 
cation  to  any  substances  other  than  Gutta  Pereha  <^^ 
Gutta  Tuban  or  any  substances  which  may  serve  as  ^ 
substitute  for  Gutta  Pereha  or  Gutta  Tuban  or  wbicb 
may  be  combined  therewith  excepting  Caoutchouc  of 
such  other  substances  as  are  already  known  and  in 
general  use :"  there,  I  think,  the  Proviso  must  stop. 
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SIMMONS  V.  ROSE. 

Jan.11,12,18. 
HIS  was  an  appeal  from  the  Decree  of  the  Master     Before  The 

of  the  Rolls,  reported  in  the  21st  Tolume  of  Mr.     ^''^  ^^«'»- 

,  *  cellor,  Lord 

£eavan  s  Reports,  p.  37.  Cranworth. 

A  testator, 

The  testator,  LetcU  Rose,  after  directing  payment  of  ^^^li^ent^f"^^ 
all  his  debts,  devised  the  residue  of  his  freehold  and  njs  dehu,  de- 
copyhold  estates  to  trustees,  their  heirs  and  assigns  upon  ^j^^^  ^f  |,{,~ 
trust,  as  soon  as  conveniently  might  be  after  his  decease,  freehold  and 
to  sell  and  absolutely  dispose  of  the  same ;    and  the  tates  to  tnis- 
testator  directed  that  the  monies  to  arise  from  such  sale  ^^^^  upon 

trust  to  sell 

should  be  deemed  to  be  part  of  his  personal  estate,  and  and  absolutely 
that  the  rents  and  profits  of  the  hereditaments,  till  their  ^^e*and  he 
sale,  should  be  deemed  to  be  part  of  the  annual  income  directed  the 
of  his   personal  estate,  and  that  the  same  monies  and  from  such 
rents  and  profits  should  be  subject  to  the  dispositions  sales  should  be 

,  ,  deemed  to  be  • 

thereinafter  made  concerning  his  personal  estate  and  the  part  of  his  per- 
annual  income   thereof  respectively.     And  as  touching  '°  j  .if "!*,^' 
his  personal  estate,  he  bequeathed  the  same  to  his  said  rents  and 
trustees  upon  trust  to  invest  the  same  in  Consols  and  hereditaments, 
pay  certain  legacies ;  and  he  appointed  the  trustees  his  t»JJ  ^^leir  sale, 

should  be 
Executors.  deemed  to  be 

The  P*^  of  the 

annual  income 
of  his  personal 
tfeltte,  and  that  the  same  monies,  rents  and  profits  should  be  subject  to  the  disposition 
thereinafter  made  concerning  his  personal  estate  and  the  annual  income  thereof  respec- 
tively ;  and  as  touching  his  personal  estate,  he  bequeathed  the  same  to  the  trustees,  upon 
trust  to  invest  the  tame  in  consols  and  pay  certain  legacies.  The  testator  made  no 
disposition  of  the  residue  of  his  estate: — Held^  impugning  the  authority  of  Chitty  v. 
Pwkrr  (4  Bro,  C.  C  411),  and  approving  that  of  Roberts  v.  Walker  (1  Run.  if  M, 
752),  that  the  real  and  personal  estate  was  constituted  a  blended  fund,  and  applicable, 
pari  passu,  in  payment  of  debts  and  legacies: — Held^  also,  that  the  heir  was  not  euti- 
tM  to  an  inquiry  as  to  the  relative  value  of  the  real  and  personal  estates,  with  a  view 
to  ascertain  the  amount  for  which  he  was  liable  to  contribute,  but  that  a  sale  of  such 
real  estate  must  be  made. 
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1856.  The  testator  died  in  1853.     The  question  which  arose 

between  the  heir  at  law  and  next  of  kin  was,  whether, 
upon  the  construction  of  the  testator's  will,  the  debts 
and  legacies  were  to  be  paid  primarily  out  of  the  per* 
sonal  estate,  or  out  of  the  real  and  personal  estate  rat 
ably,  as  a  common  fund. 

The  Master  of  the  Rolls  having  held  that  the  real  and 
personal  estate  was  blended  and  applicable,  pari  passu,  m 
payment  of  the  debts  and  legacies,  the  heir  at  law  now 
appealed  to  the  Lord  Chancellor. 

Mr.  Daniel  and  Mr.  JE.  F.  Smith,  in  support  of  the 
appeal. 

1st.  It  is  submitted,  that  the  personal  estate  of  the 
testator  is  primarily  liable  for  the  payment  of  his  debts 
and  funeral  and  testamentary  expenses,  the  testator 
having,  in  the  first  clause,  directed  payment  of  his  debts. 
It  is  true  that  the  will  afterwards  directs  a  sale  of  the 
real  estate  for  the  purpose  of  forming  a  common  fund; 
but  it  is  to  be  observed  that  the  destination  of  that 
blended  fund  is  to  be  subject  to  the  dispositions  therein- 
after made  concerning  his  personal  estate,  and  there  was 
no  subsequent  disposition  for  payment  of  debts.  The 
charge,  therefore,  at  the  commencement  of  the  will,  on 
the  real  estate,  will  only  make  that  estate  an  auxili^ 
fund,  for,  as  observed  by  Lord  Eldon^  in  BoaiJU  ^* 
Blundell  (a),  "  I  take  it  to  be  certain,  also,  that  it  is  not 
enough  for  the  testator  to  have  charged  his  real  estate 
with,  or  in  any  manner  devoted  it  to,  the  payment  of  bis 
debts ;  that  the  rule  of  construction  is  such  as  aims  at 
finding,  not  that  the  real  estate  is  charged,  but  that  the 
personal  estate  is  discharged ;"  and  on  similar  grounds 

the 

(«)  1  Jl€r.  193,  see  p.  220. 
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the  House  of  Lords  decided  the  case  of  Boughton  v.        1856. 

Bouqhton  (a).  ^     '^ 

^  ^   ^  Simmons 

^ndly.  With  respect  to  the  legacies,  there  can  be  no  ^***^ 
doubt  but  that  until,  comparatively  speaking,  a  recent 
time,  where  real  and  personal  estate  were  given  to  pay 
legacies,  &c.,  and  the  personal  estate  was  sufficient  to 
pay,  then  there  was  no  equity  in  the  next  of  kin  to  have 
the  real  estate  sold  for  their  benefit ;  Chitty  v.  Parker  (&), 
Achroyd  v.  Smithson  (c).  In  Robinson  v.  Taylor  (d), 
Lord  Thurlow  says,  ''  The  general  rule  is,  that  where 
property  is  given  for  particular  purposes  in  trust,  nothing 
more  is  subject  than  those  purposes  require ;  and  if  not 
exhausted,  there  shall  be  a  resulting  trust  for  the  residue, 
after  the  purposes  are  answered,  as  to  the  real  for  the 
heir  at  law,  as  to  the  personal  for  the  personal  repre- 
sentative. Achroyd  v.  Smithson  differs  from  this  case, 
for  there  the  whole  of  the  testator's  property,  both  real 
and  personal,  was  disposed  of;  and  the  residue  arose 
only  by  lapse  upon  the  death  of  some  of  the  legatees. 
But  this  is  claimed  upon  the  particular  words  of  the  will. 
Here  the  personal  estate  would  have  been  sufficient 
without  the  aid  of  the  real ;  and  in  that  case  I  think  it 
would  be  very  hard  to  take  it  from  the  heir  at  law.  In 
my  opinion,  there  is  a  mighty  difference  between  a  re- 
sidue arising  from  lapse  and  such  a  residue  as  this." 
The  first  time  these  authorities  were  impugned  was  by 
the  case  of  Roberts  v.  Walher  («),  but  that  was  only  the 
decree  of  the  Master  of  the  Rolls ;  and  it  is  to  be  ob- 
served, that  the  case  of  Robinson  v.  Taylor  (d)  was  not 
cited  in  Roberts  v.  Walker,  and  the  latter  case  does  not 
affect  the  first  point  as  to  debts.     It  is  well  established, 

that 

(a)  1  H.  L.  Ca.  406.  (d)  1   Ves.jun.  44. 

(6)  4  Bro.  C.  C.  411.  (e)  1  Hum.  4*  M.  752. 

(c)  1  Bro.  C.  C.  504. 
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1856.  that  a  mere  direction  to  sell  real  estate  does  not  amoont 
to  a  direction  to  convert  it  out  and  out  In  SkaUarm 
V.  Wrighi  {a),  Lord  Langddk  evidently  does  not  approve 
of  the  decree  in  Roberts  ▼.  Walker;  and  in  the  AUorwf 
General  ▼.  Southgaie  (b).  Sir  L.  Skadwell  said:  M 
consider  that  Sir  John  LeacKs  decision  in  RoberU  v. 
Walker  is  contrary  to  the  ordinary  rule  of  this  Court  is 
observed  in  the  administration  of  assets."  True  it  b  thii 
Lord  Lyndhurtt,  on  appeal,  reversed  the  decree  of  the 
Vice-Chancellor  in  AUomey-Chneral  t.  Somthgatei)i\ 
but  in  that  case  the  residue  was  disposed  of;  which  fact,io 
the  opinion  of  Lord  Thurlow,  in  Robinson  ▼.  Taylor  (e), 
made  **  a  mighty  difference/'  [The  Lord  Chancellor 
referred  to  Cogan  v.  Stevens  {d).]  In  Blann  ▼.  BeU(i)f 
the  Vice-Chancellor  Parker^  referring  to  the  aatho- 
rity  of  Roberts  v.  Walker^  says :  *'  It  was  the  frit 
authority  of  the  kind«  and,  perhaps,  it  does  not  quite 
agree  with  the  other  cases.**  They  also  referred  to  lod 
commented  on  Tench  v.  Cheese  (f)^  Phillips  ▼•  PAit- 
lipa  {g),  Taylor  v.  Taylor  (A  ),  Berry  v.  Usher  (t). 

Srdly.  We  submit  that,  as  even  in  the  case  of  RoberU 
V.  Walker  (k),  there  was  an  inquiry  to  ascertain  the 
relative  values  of  the  real  and  personal  estate,  and  aiitis 
clear  that  Stock  would  not  be  required  to  be  sold  in 
order  to  ascertain  its  value,  so  in  the  present  case  there 
is  no  necessity  for  a  sale  of  the  real  estate,  the  value  of 
which  may,  with  equal  facility,  be  estimated. 

Mr.  Lloyd  and  Mr.  O.  Russell  for  A.  Rose,  one  of 
the  Defendants,  and  next  of  kin. 

The  question  is  one  of  intention  only,  and,  looking  at 

the 

(a)  12  Beat^  505.  (/)  19  Btav.  3. 

(6)  12  Sun.  77,  see  p.  82.  (g)  I  MyL  4*  K.  649. 

(r)  1  yn,JMn.  44.  (A)  3  De  G.,  Mae.  ^  G.  190. 

(d)  5  ImJ..  Ck.  {N.S)  22,  (i)  11  Va.  87. 

(r)  5  DeG.  tSm.  658.  {k)  1  J^ast.  4r  M.  752. 
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the  whole  will,  it  is  clear  that  the  testator  contemplated  1856. 
the  pajrment  of  his  debts  and  legacies  pari  passu.  The 
present  case  is  distinguishable  from  Bootle  v.  BlundeU(a), 
because  in  that  case  there  was  a  question  whether  the 
real  estate  was  or  not  primarily  liable.  The  only  ground 
relied  on  by  the  Appellant  for  impeaching  the  authority 
of  Roberts  V.  Walker  (b)  was,  that  Robinson  v.  Taylor  {c) 
was  not  cited ;  but  the  question  of  apportionment  never 
arose  in  Robinson  v.  Taylor ^  and  of  course  it  was  not 
cited.  In  Boughton  v.  Boughton  {d),  there  was  no 
direction  to  blend  the  funds.  Here,  however,  the  testator 
has  expressly  directed  a  conversion  out  and  out,  and  the 
proceeds  to  form  a  blended  fund,  and  in  such  a  case  it  is 
Dot  necessary  that  there  should  be  an  express  exonera- 
tion of  the  personalty :  Roberts  v.  Walker  (&),  Attorney- 
Oeneral  ▼.  Southgate  (e),  Hopkinson  v.  Ellis  (/),  Shall- 
cross  V.  Wright  {g\  Young  v.  Hassard(k)^  Robinson  v. 
TTie  Governors  of  the  London  Hospital{{),  Cradock  v. 
Owen  {k).  As  to  there  being  no  necessity  for  a  sale  of 
leal  estate,  it  is  to  be  observed  that  the  bill  prays  for  the 
execution  of  the  trusts  of  the  will,  and  that  will  directs  a 
msHe ;  besides,  it  is  the  only  way  of  ascertaining  the  value 
^  the  estate. 

Mr.  22.  Palmer  and  Mr.  Hugkes,  for  another  of  the 
ziext  of  kin,  cited  Joknson  v.  Wood  (Z). 

Mr.  Z^tctn,  for  the  trustees. 

Mr.  E.  F.  Smith,  in  reply. 

The  distinction  between   the  present  and  the  cases 

relied 

(a)  1  Mer.  193.  (g)  12  Beav.  505. 

(b)  1  Rust.  4-  M.  752.  (A)  1  Jo.  ^  Lat.  466. 
(f)  1  rei.jun.  44.  (i)  10  Hare,  19. 
(d)  1  H.  L.  Ca.  406.  (k)  2  S.  4  G.  241. 
{€)  12  Sim.  77.  (/)  2  Beav.  409. 
(/)  10  Beav.  169. 

Vol.  VL  E  E  D.M.G. 
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1856.  relied  upon  by  the  Respondents  is,  that  in  each  of  those 
cases  the  trust  to  pay  the  debts  was  after  the  sale  and 
conversion^  here  the  trust  is  before. 

Hie  Lord  Chancellor. 

The  question  I  have  to  decide  is^  whether  the  direction 
in  the  will,  that  the  trustees  should  sell  and  absolutely 
dispose  of  the  testator's  freehold  and  copyhold  estates, 
and  that  the  monies  arising  therefrom  should  be  deemed 
to  be  part  of  his  personal  estate,  amounts  to  a  direction 
that  the  money  produced  by  the  sale  shall  be  applied 
rateably  with  the  personal  estate  in  payment  of  the  tes- 
tator's debts  and  legacies.   Now,  the  cases  of  Boughtcn  v. 
Bovghton  (a),  and  Tench  v.  Cheese  (6),  have  decided  that 
a  mere  charge  of  debts  and  legacies  on  real  estate  does  not 
constitute  it  a  mixed  fund,  but  that  in  such  a  case  the  real 
estate  can  only  be  regarded  as  an  auxiliary  fund.     Th 
question,  however,  before  me  is,  whether  that  doctrine  is 
applicable  to  a  case  like  the  present,  where  there  is  not 
simply  a  common  charge  on  the  real  and  personal  estate 
of  the  testator,  but  where  he  has  given  positive  directions 
for  the  sale  of  his  real  estate,  and  that  the  proceeds  shall 
be  blended  with  and  deemed  to  be  part  of  his  personal 
estate.     In  the  case  of  Roberts  v.   Walker  {c)^  it  was 
decided  by  Sir  John  Leachy  that  where  a  testator  had 
created  a  mixed  general  fund  from  real  and  personal 
estate,  and  directed  the  fund  to  be  applied  in  payment  of 
debts  and  legacies,  there  the  real  and  personal  estate 
must  contribute,  in  proportion  to  their  relative  amounts, 
to  the  payment  of  the  debts  and  legacies.  It  was,  however, 
urged  by  the  Appellant  that,  assuming  that  decision  to  be 
correct,  still  that  there  was  a  clear  distinction  between 
that  case  and  the  present,  because  in  the  latter  the  tes- 
tator intended  something  more  by  his  having  commenced 

his 

(a)  1  //.  L.  Ca.  lOf).  (c)  I  Rusi.  ts  ilf.  752. 

(6)  19  Bfffv.  3. 
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;  will  with  a  direction  for  payment  of  all  his  debts.  I  do        1856. 

t  think  that  makes  any  difierence.   This  case  appears  to 

to  be  quite  within  the  authority  of  Roberts  v.  Walker  (a), 

ich  has  been  acted  upon  for  upwards  of  twenty-five  years ; 

vould  be  dangerous  to  disturb  a  doctrine  so  settled, 

1  even  if  I  had  less  doubt  than  I  have  of  the  propriety 

that  decision,  I  should  be  prepared  to  abide  by  its 

thority.     I  do  not  think  that  the  testator  meant  any- 

ng  by  the  expression,  that  the  money,  the  proceeds 

the  sale,  was  to  be  subject  **  to  the  disposition  therein- 

er  made  concerning  his  personal  estate."  Those  words, 

ihink,  are  merely  tautological.     The  result  of  my  opi- 

>n  is,  that  the  Master  of  the  Rolls  has  arrived  at  a 

rrect  conclusion,  both  as  to  the  debts  and  legacies. 

With  regard  to  the  direction  to  sell  the  real  estate,  I 
I  sorry  to  say  that  I  think  the  Master  of  the  Rolls 
\o  right  in  the  construction  which  he  has  put  upon  that 
rt  of  the  will,  because  the  testator  has  himself  directed 
lale.  The  authorities  cited  as  to  how  the  residue  is  to 
•  have  no  application.  I  shall  not  finally  dispose  of 
is  case  to-day,  but  unless  I  give  another  judgment 
fore  the  end  of  this  term,  it  may  be  understood  that 
fully  concur  with  the  Master  of  the  Rolls. 


The  Lord  Chancellor.  j^^  13 

Since  this  case  was  last  before  me,  I  have  looked  into 

e  authorities.     In  the  first  instance,  I  may  observe  that 

appears  to  me  that  the  case  of  Roberts  v.  Walker  (a) 

18  been  so  frequently  acted  upon,  that  I  must  regard  it 

an  authority  conclusively  established.     With  respect 

the  other  authorities  which  were  cited,  the  most  im- 

trtant  is  that  of  the  Attorney- General  v.  Southgate{b), 

1841,  because  on  appeal  the  decision  of  the  Vice- 

Chancellor 

(a)  1  Rusi,  4-  Af.  752.  (6)  12  Sim.  77. 

EE2 
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1866.       Chancellor  was  reversed  and  the  authority  of  Roberts  ▼• 
Walker  (a)  recognized  and  approved.     In  that  case  there 
was  a  devise  of  all  the  testator's  real  and  personal  pro- 
perty to  trustees  to  sell,  and  on  receipt  of  the  monies  to 
arise  by  sale  of  the  whole  property,  to  deposit  the  same 
in  the  Bank  of  England^  to  form  a  fund  out  of  which  to 
pay  debtSy  and  then  to  distribute  the  residue  as  therein- 
after mentioned ;  then  the  testator  gave  several  legacies 
and  then  the  residue  to  the  Cordwainers'  Company  for 
charitable  purposes;  and  it  was  held  by  Lord  Xyfutturs <, 
on  appeal,  that  the  real  estate  was  to  bear  a  share  of  the 
debts  and  legacies.  The  next  case  was  that  otSalt  v.  Chair 
taway  (6),  also  in  1841,  where  there  was  a  devise  of  real 
estates  to  trustees,  to  be  sold  and  out  of  the  produce  and 
the  testator's  ready  money  to  pay  legacies  and  to  dispose 
of  the  residue  as  thereafter  mentioned,  and  Lord  Lang- 
dale  held  that  the  real  estates  were  to  bear  a  share. 
That  was  followed  by  the  case  of  Stacker  v.  Harhin  (c), 
also  in  1841 ;  there  there  was  a  devise  of  all  real  and 
personal  estate  to  trustees  in  trust  to  sell  and  to  stand 
possessed  of  the  monies,  first  to  pay  debts,  then  to  pay 
1,000/.  to  a  legatee.    By  an  unattested  codicil  the  testator 
revoked  this  legacy  of  1,000/.,  and  died  in  1884;  and  it 
was  held,  that  the  legacy  was  in  fact  charged  on  real 
estate,  and  as  to  that  the  revocation  was  bad.     Then 
came  the  case  of  Hopkinson  v.   Ellis  (d\  where  the 
testator  devised  real  and  personal  estate  to  trustees  to 
sell,  and  by  and   out  of  the  monies  to  pay  legacies, 
including  some  to  charities ;  and  it  was  held  that  the  realty 
was  charged   with  part.      In  Shallcross  v.  Wrigkt(e\ 
the  devise  was  on  trust  to  sell  and  stand  possessed  of 
the  proceeds  as  part  of  the  testator's  personal  estate, 
and  there  was  a  bequest  of  the  personal  estate  to  pay 

debts 

(«)  I  Run.  4  M.  752.  (d)  10  Bear.  169. 

(6)  3  Beuv.  576,  (r)  12  Beov.  505. 

(r)  3  finrv.  479. 
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debts  and  legacies,  and  to  pay  the  residue  of  the  trust  1856. 
monies  as  he  should  by  codicil  direct.  The  testator 
made  no  codicil,  and  it  was  held  that  the  debts  and 
legacies  were  apportionable.  So  in  Robinson  v.  The  Rose. 
Governors  of  London  Hospital  (a),  there  was  a  devise 
of  real  estates  to  trustees  to  sell,  and  the  money  arising 
thereby  to  be,  to  all  intents  and  purposes,  part  of  the 
testator's  personal  estate ;  there,  too,  it  was  held  that  the 
real  estates  were  to  bear  a  share.  It  was  attempted  to 
be  argued  that  the  testator,  (though  in  this  case  the  lan- 
guage was  stronger,)  at  all  events  intended  the  proceeds 
of  the  real  estate  to  be  applied  in  like  manner  as  the 
personalty  with  reference  only  to  the  legacies;  but  if 
such  a  construction  were  adopted  it  would,  in  effect,  be 
searching  out  little  differences  which  were  not  appre- 
ciable by  mankind  in  general,  and  which,  in  my  opinion, 
in  the  present  instance,  constitute  no  grounds  of  dis- 
tinction. I  have  looked  also  into  the  case  of  Young  v. 
Hassard  (b),  and  I  confess  I  havQ  some  doubts  whether 
tbe  decision  in  that  case  is  consistent  with  that  in 
Boiughton  ▼.  Boughton  (c).  With  respect  to  the  decision 
of  Lord  Tkurlow,  in  Robinson  v.  Taylor  {d),  that  does 
not  appear  to  me  to  be  at  all  in  conflict  wit);  the  series 
of  authorities  to  which  I  have  adverted ;  nor  was  the 
question  even  argued  in  the  case  of  Achroyd  v.  Smith- 
son  (e).  There  remains  only  the  case  of  Chitty  v. 
Parker  (/),  the  report  of  which  is  so  very  loose  that  it 
cannot  be  regarded  as  an  authority. 

(a)  10  Hare,  19.  (d)  I  Ves.jun.  44. 

(b)  1  Jo.  If  Lai.  466.  (e)  1  Bro.  C.  C.  503. 
\c)  I  H.  L.Ca.  406.                       (/)  4  Bro.  C.  C.  44. 
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1856. 


April  19. 

Before  The 

Lord  Chan- 

cellar,  Lord 

Cranworth. 

A  contractor 
for  certain 
harbour  works 
bad  in  the  pro- 
gress of  his 
undertaking 
invented  an 
apparatus 
which  greatly 
facilitated  the 
works,  hut 
which  could 
only  be  tested 
in  a  place  ac- 
cessible to  the 
public     AAer 
naving  used 
the  apparatus 
for  four  months 
in  the  progress 
of  the  works, 
he  applied  for 
a  Patent: — 
He/£/,  that  such 
user  amounted 
to  a  dedication 
to  the  public, 
and  that  he 
was  not  enti- 
tled to  a  Pa- 
tent. 


Be  ADAMSON'S  PATENT. 

TN  this  case  the  Petition  stated  that  the  Petitioner 
-^  Adamson  was  the  first  and  true  inventor  of  a  tra- 
velling staging  and  crane  or  jenny,  adapted  for  building 
piers  and  other  harbour  works,  and  prayed  that  the 
letters-patent  might  be  sealed.  The  application  was 
opposed  by  the  Respondent  Robinson,  on  the  ground, 
first,  that  the  Petitioner  was  not  the  true  inventor,  but 
that  Robinson  was ;  and  secondly,  that  there  had  been 
such  a  publication  of  the'invention,  before  the  provisional 
specification  was  made,  as  to  disentitle  the  Petitioner  to 
the  Patent.  It  [appeared  that  the  Petitioner  had  a  con- 
tract for  the  construction  of  a  pier  and  breakwater  at 
Hartlepool;  that  in  the  prosecution  of  the  work  in  1854, 
he  had  invented,  and  in  May  1855,  perfected  and  applied 
an  apparatus  or  framework,  supporting  the  crane  ^hich 
was  the  subject  of  the  Patent.  He  first  applied  for  the 
Patent  in  September  1855,  and  by  his  afiidavits  he  stated 
that  the  invention  had  never  been  used  by  anybody  but 
himself  and  his  workmen,  and  that  the  delay  in  applying 
for  the  Patent  was  to  be  attributed  to  the  fact  that  it  was 
impossible  to  test  the  efficacy  of  the  invention  except  in 
rough  weather,  or  without  its  being  exposed  to  the  view 
of  the  public. 

Mr.  Cairns  and  Mr.  Drewry,  in  support  of  the  appli- 
cation. 

We  submit  that  the  subject-matter  of  the  invention 
must  in  all  cases  give  the  rule  as  to  whether  in  maturing 
it  there  has  or  has  not  been  a  dedication  to  the  public ; 
here,  from  the  very  nature  of  the  thing,  there  must  have 
been  a  certain  amount  of  publicity,  otherwise  the  experi- 
ment of  its  efficacy  could  never  have  been  made.    [They 

cited 
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cited  the  following  authorities :  Morgan  v.  Seaward  (a) ^        1856. 
Bentley  v.  Fleming  (b),  Cornish  v.  -Kc^c  (c),  Minter  v.       ^^ZT^ 
Wells  {d).]  Adamson's 

Mr.  BagsJiaw  and  Mr.  Hindmarch,  for  the  Respondent, 
were  not  called  upon. 

7%«  Lord  Chancellor. 
I  cannot  put  the  Great  Seal  to  this  Patent,  because 
I  think  there  has  been  a  clear  dedication  to  the  public. 
Cases  may  arise  in  which  there  may  be  a  doubt  as  to 
whether  an  invention  has  or  has  not  been  made  public. 
In  the  present  instance,  however,  an  invention  has  been 
made  in  the  progress  of  a  work,  and  it  has  been  used 
publicly  by  the  inventor,  not  as  an  invention,  but  in  the 
carrying  on  and  execution  of  that  work.     I  am  not  aware 
that  in  any  similar  case  any  such  protection  has  been 
afforded  to  the  inventor  as  is  here  asked.    It  was  alleged, 
by  Robinson  that  he,  and  not  the  Petitioner,  was  the  true 
inventor ;  and  if  that  had  led  to  any  additional  costs,  it 
might  be  to  be  considered,  but  in  the  circumstances  of 
this  case  it  is  not  necessary  for  me  to  give  an  opinion 
upon  that  point.     The  Petitioner  admits  that  he  com- 
pleted his  invention  in  May  1855,  and  that  he  used  it 
publicly  for  upwards  of  four  months  before  applying  for 
the  Patent.     No  doubt  an  experiment  might  have  been 
made,  and  if  made  bon&  fide  only  for  the  purpose  of 
testing  the  merits  of  an  invention,   I   do  not  think  it 
would  have  amounted  to  a  dedication  to  the  public ;  but 
where,  as  in  the  present  case,  thousands  of  persons  had 
the  opportunity  of  seeing  the  apparatus  at  work  for  a 
period  of  four  months,  during  the  carrying  on  of  the 
Petitioner's  contract  and  in  the  regular  course  of  the  un- 
dertaking, it  is  quite  clear  that  no  intention  for  applying 
for  a  Patent  originally  existed  ;  and  under  such  circum- 
stances, 

(fl)  2  M.  if  W.  544.  tents,  501. 

(6)  1  Car,  Sr  K.  587.  (rf)  Ibid.  127. 

(r)   IVebilert  Reports  on  Pa- 
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1856.  stances^  and  after  the  lapse  of  such  a  time,  I  must  hold 

^*^'^^^  that  there  was  a  dedication  to  the  public,  and  refuse  the 

Adamson's  application  with  costs. 
Patent. 


TOLSON'S  PATENT. 

MayS  31.     T^HIS  was  an  application  by  Messrs.  Schiskar  and 

Before  The  Calvert  for  a  copy  of  the  provisional  specification  of 

^lar  Lord    ^  Patent  sought  by  Mr.  Tolson,  "  for  giving  metallic  lustre 

Cramworth.    to  fabrics."    The  application  was  made  under  the  2nd 

An  application  section  of  the  Act  16  &  17  Vict.  c.  115,  whereby  it  is  en- 

under  the  2nd  ,     ,  '       , 

lection  of  the  acted,  "  The  Commissioners  shall  cause  true  copies  of 
vlcic  115  ^'^  provisional  specifications  left  at  the  ofiice  of  the  Com- 
for  the  inspec-  missioners  to  be  open  to  the  inspection  of  the  public, 
provisional  ^^  such  times  after  the  date  of  the  record  thereof  respec- 
tpecification  of  tjvely  as  the  Commissioners  shall  by  their  order  froio 

certain  Letters 

Patent,  on  the  time  to  time  direct."     The  application  was  supported 

rround  that  y^y  ^^^  affidavit  that  the  applicants  had  been  in  possession 

matter  was  the  for  the  last  three  years  of  a  Patent  for  producing  the 

for°which  the  ®*™®  results,  and  his  belief  that  such  results  could  only 

applicant  had  be  produced  by  similar  means. 

obtained  a  Pa- 

*  LJ^tt^ra^tent      ^^'  Webster,  in  support  of  the  application. 

whlw  *"he?v^  '^'^®  present  Applicants  have,  under  the  12th  section  of 
dence  shewed  the  Act  15  &  16  Vict.  c.  83,  a  right  to  oppose  the  grant 
f etween'th"  ^  ^^  ^^^  Patent ;  the  proceedings  are  at  such  a  stage  as 
alleged  inven-  that  it  is  too  late  to  oppose  before  the  law  oflScer  of 
for  which  a  the  Crown,  and  no  harm  can  result  from  the  inspection, 
patent  was  al-   ^^jje  jt  may  save  both  parties   incurring  unnecessary 

ready  in  force.  "^  *^  °  ^ 

expense  hereafter  in  litigation,   and  before  the  Patent 
can  be  sealed,  inspection  will  be  open  to  everybody. 

Mr.  Hindmarch,  contrd,  referred  to  the  29th  section  of 
the  Act  15  &  16  Vict.  c.  83,  as  only  providing  an  in- 
spection *^  after  the  term  of  the  provisional  protection 

has 


CASES  IN  CHANCERY.  4«8 


has  expired;'*  he  submitted  that  the  risk  of  exposing  the        1856. 
specification  at  the  present  stage  was  very  greats  because      rJT^^^^ 
if  a  person  was  about  maturing  an  invention  of  a  similar       Patent. 
nature^  he  might  avail  himself  of  the  most  material  part 
of  the  invention,  for  which  a  Patent  was  now  sought. 

The  Lord  Chancellor. 

What  I  am  asked  to  do  is  in  effect  to  lay  down  a 
general  rule,  that  where  a  person  has  a  locus  standi  to 
oppose  the  grant  of  a  Patent,  in  every  such  case  he  may 
require  an  inspection  of  the  provisional  specification.  It 
has  never  been  the  practice  of  the  Court  to  hand  over 
the  provisional  specification  to  an  opposing  party,  and 
I  quite  agree  with  Mr.  Hindmarch^  that  it  might  be  pro- 
ductive of  the  most  dangerous  consequences  to  a  person 
about  to  obtain  a  Patent,  if  every  person  who  might  pos- 
sibly have  a  right  to  oppose  should  be  entitled  to  require 
the  production  of  the  provisional  specification.  I  shall, 
therefore,  refuse  this  application  with  costs. 


On  this  day  Mr.  TohorCs  Petition,  praying  the  sealing  May  31. 
of  his  Patent,  came  on  to  be  heard. 

Mr.  Webster,  on  behalf  of  Messrs.  Schiskar  and  Cal- 
vert, objected  that  the  alleged  invention  of  the  Petitioner 
was  identical  with  that  contained  in  their  Patent. 

Mr.  Hindmarch,  for  the  Petition,  referred  to  Ex  parte 
Fox  (a). 

The  Lord  Chancellor  said,  that  though  there  ap- 
peared to  be  a  great  similarity  between  the  alleged  in- 
vention of  the  Petitioner  and  that  for  which  the  objectors 
had  already  obtained  a  Patent,  yet  that,  looking  at  the 
consequences  of  allowing  or  refusing  the  application,  and 
inasmuch  as  by  allowing  it  the  legal  rights  of  the  parties 
would  be  wholly  unaffected,  he  did  not  feel  himself  war- 
ranted in  withholding  the  Great  Seal. 

(a)  1  r.  4-  B.  67. 
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1855. 


Afaj^3  7,24,  HARRISON  V.  GUEST. 

31. 

Before  The  fTHHIS  was  an  appeal  by  the  Defendant  E.  B.  Guest 
ceUor  Lord  ^''^™  ^^^  decree  of  the  Vice- Chancellor  Kinder sley. 

Cranworth.  Xhe  bill  in  this  suit  was  filed  by  William  and  John  Hot- 

son  hold'H^*^"  ^^^^  ^^^  devisees  and  personal  representatives  of  John 

fiduciary  cha-  Hunt,  who  died  in  November  1853 ;  and  the  principal 

diases^rom  object  of  the  suit  was  to  set  aside  a  sale  and  conveyance 

his  cestui  que  of  certain  copyhold  property  in  October  1852,  by  Sunt, 

sale  is  com*  six' weeks  before  his  death,  to  the  Defendant   Guest. 

plained  of,  this  j^g   bjn  gtated    that   Hunt  was   entitled  to   the   pro- 
Court  imposes  '^ 
the  burden  of    perty  in  question,  subject  to  a  mortgage  of  3002.,  and 

Jureh^to^^  that  it  was  of  the  annual  value  of  40/.  at  the  least ;  that 

show  that  all  for  some  years  previously  to  his  death  (which  happened 

hasbeen^af^"  ^^  ^^^  ^^^^  November  1853)  Hunt  vra9  in  a  weak  and 

forded  to  the  infirm  state  of  health,  and  during  three  years  imme- 

vendor;  alUer,  , 

where  no  such  diately  preceding  that  event  his  mental  faculties  were 
nducianr  rda-  y^^  weak,  and  that  he  was  perfectly  incapable  of  taking 
Where,  after  care  of  himself  or  his  affairs :  and  that  he  employed  a 
vendor  the  *  nurse,  whose  sole  duty  it  was  to  attend  on  him ;  and 
sale  was  im-      that  he  was  a  yeoman,  and  illiterate.     The  bill  alleged 

neached  bv  his 

devisees  on  the  ^^^^  towards  the  end  of  the  month  of  September  1853 

ground  that  at  ^^g  Defendant  Guest,  the  leading  man  of  the  parish, 
the  time  of  the  '  ,  o     ,  /• 

sale  he  was  an  Called  upon  Hunt,  who  was  then  of  the  age  of  71 
ridden^ld  Y^^^'s*  and  was  very  ill  and  bed-ridden,  and  his  dissolu- 
manofse-  tion  was  evidently  fast  approaching,  and  persuaded 
yearsof age,     Sunt  to  go  and  live  at  the  house  of  a  labourer  in  the 

and  had  acted  employ 

without  inde-  ^ 

pendent  professional  advice,  and  had  conveyed  away  the  property  in  question  of  the 
value  of  400/.  for  the  consideration  of  a  provision  by  way  of  board  and  lodging  during 
his  life,  which  only  endured  six  weeks  after  the  conveyance : — Held,  that  in  the  absence 
of  any  fraud,  and  the  evidence  showing  that  he  had  declined  to  employ  professional 
advice  for  himself,  such  a  transaction  was  not  impeachable  on  the  ground  of  mere 
inadequacy  of  consideration. 


GUEBT. 
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employ  of  the  Defendant,  and  occupying  one  of  his  the        1855. 
Defendant's  cottages,  and  represented  to  him  that  his 
comforts  would  be  better  attended  to  there  than  at  the  v. 

place  where  he  was  then  residing,  and  promised  to  main- 
tain and  support  him,  and  at  the  same  time  represented 
to  him  that  he  the  Defendant  would  pay  off  the  mort- 
gage debt,  and  be  satisfied  with  the  security  of  the  copy- 
hold estate  for  the  mortgage  debt,  and  what  he  should 
advance  for  the  maintenance  of  Hunt ;  that  Uunt^  afler 
much  persuasion,  yielded  to  the  Defendant's  solicitations 
and  agreed  to  his  proposals  ;  that  on  the  30th  September 
1853,  Hunt,  in  pursuance  of  what  passed  at  the  inter- 
view, was  removed  in  a  cart  to   the  Defendant's  cot- 
tage, where  he  continued  to  reside  till  his  death ;  that  the 
Defendant  employed  his  own  solicitor  to  draw  the  Inden- 
ture by  which  the  property  was  conveyed  to  him,  and  that 
on  the  6th  of  October  1853  the  solicitor  procured  the 
execution    thereof  by    the    mortgagee    and   by  Hunt. 
The  bill  then  set  out  the  Indenture,  which  was  dated 
the   6th   October  1863,    and    was   made  between   the 
mortgagee  of  the  first   part.  Hunt  of  the  second  part, 
and  the  Defendant  of  the  third  part,  whereby,  in  con- 
sideration of  the  sum  of  313/.  15^.  to  the  mortgagee 
paid  by  the  Defendant,  at  the  request  of  Hunt,  testified 
by  his  execution   thereof,  and  of  the  further  sum  of 
10/.  to   Hunt,  on  the  execution  thereof,  paid  by  the 
Defendant,  and  also  in  consideration  of  the  covenants 
on  the  part  of  the  Defendant  to  be  observed  and  per- 
formed, the  mortgagee,  at  the  request  and  by  the  direc- 
tion of  Hunt,  did  grant,  release,  assign  and  assure  and 
confirmed  unto  the  Defendant  the  premises  in  question. 
And  the  Defendant  did  thereby  for  himself,  his  heirs, 
executors  and  administrators,  covenant  with  Hunt,  his 
executors  and  administrators,  that  he,  the  Defendant, 
bis  executors  or  administrators,  should  and  would  from 
thenceforth,  from  time  to  time,  and  at  all  times  during 

the 
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1855.  the  continuance  of  the  natural  life  o{  Hunt,  provide  him 
with  good,  sufficient,  and  suitable  meat,  drink,  board 
and  lodging,  and  washing  and  attendance ;  and,  more- 
over, that  in  case  the  Defendant  should  at  any  time  there- 
after neglect  or  refuse  to  provide  Hunt  with  sufficient 
and  suitable  meat,  drink,  board,  lodging  and  washing, 
and  attendance,  then  and  in  such  case  the  Defendant 
should  and  would  pay  or  allow  unto  Hunt  the  sum  of 
twelve  shillings  per  week,  in  lieu  of  providing  him  with 
meat,  drink,  board,  washing,  lodging  and  attendance  as 
aforesaid :  provided  always,  and  it  was  thereby  declared 
and  agreed,  that  nothing  therein  contained  should  extend 
or  be  construed  to  extend  to  enforce  any  obligation 
upon  the  Defendant,  his  executors  or  administrators,  to 
supply  Hunt  with  medicine  or  any  other  extra  attendance 
in  the  case  of  sickness,  or  with  wine  or  spirits ;  neither 
should  the  Defendant,  his  executors  or  administrators, 
be  in  anywise  liable  for  any  funeral  expenses  incurred 
in  burying  Hunt,  anything  thereinbefore  contained  to 
the  contrary  thereof  in  anywise  notwithstanding. 

The  bill  then  alleged,  that  in  the  transaction  above 
detailed  Hunt  was  entirely  without  advice  or  assistance, 
professional  or  otherwise,  except  so  far  as  the  Defendant 
himself  pressed  his  own  advice  on  Hunt ;  that  Hunt  had, 
for  many  years,  employed  an  attorney,  which  fact  was 
well  known  both  to  the  Defendant  and  his  solicitor; 
and  that  neither  the  Defendant  nor  his  solicitor  requested 
Hunt  to  appoint  a  solicitor  or  attorney  or  friend  to  act  in 
the  matter  on  his  behalf;  that  the  indenture  was  not 
read  over  or  explained  to  Hunt,  and  he  was  not  aware 
of  the  effect  thereof;  and  that  he  considered  he  was 
executing  a  mortgage  to  secure  what  should  be  expended 
upon  him  for  his  maintenance ;  and  that,  as  is  usual  in  the 
case  of  mortgage  transactions,  and  unusual  in  the  case  of 
transactions  of  purchase  and  sale,  he.  Hunt,  bore  the 

costs 


Harrison 
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costs  of  the  transactions,  which  amounted  to  91,  I8s,  Ad.^  1855. 
which  sum  the  Defendant  paid  to  his  solicitor,  and  after- 
wards charged  Hunt  therewith.  The  bill  then  alleged 
that  the  business  was  hurried  over  with  the  most  ex-  Gurht. 
traordinary  haste;  that  no  abstract  of  title  was  pre- 
pared, nor  any  contract  in  writing  as  is  usual  in  the 
purchase  of  landed  property ;  and  the  Defendant,  in  his 
eagerness  to  get  the  title-deeds  into  his  possession,  did 
not  even  take  an  opportunity  of  inspecting  them,  but 
paid  off  the  mortgage  without  knowing  anything  about 
Che  title. 

The  bill  alleged  that  the  property  was  at  the  date  of 
the  indenture  of  the  value  to  be  sold  of  700Z.  at  the 
least;  and  after  stating  that  on  the  12th  November 
1853,  a  few  weeks  after  the  date  of  the  indenture. 
Sunt  died,  prayed  that  the  indenture  might  be  declared 
null  and  void  and  for  a  reconveyance,  or  that  the  inden- 
ture might  be  declared  to  stand  for  a  security  only  for  the 
advances  made  by  the  Defendant  on  Hunt's  behalf 

The  Defendant  admitted  that  he  had,  for  some 
jears  previously  to  1853,  been  desirous  of  purchasing 
the  property  in  question;  and  that  he  had  frequently 
applied  to  Hunt,  who  had  refused ;  that  some  time  in 
August  1853,  Hunt  sent  for  him  and  offered  the  property 
to  him,  saying,  '*  I  should  like  to  have  the  parlour  at  the 
Yew  Tree  (a  farmhouse  belonging  to  the  Defendant), 
if  you  will  find  me  a  bit  and  a  drop  as  long  as  I  live, 
(I  shall  not  want  much),  and  some  one  to  look  after  me, 
I  will  make  over  the  place  to  you ;"  and  that  he  then 
urged  the  Defendant  to  get  the  business  concluded  as 
quickly  as  possible.  The  Defendant  positively  denied  all 
the  allegations  in  the  bill  from  which  fraud  might  be 
inferred.     On  the  occasion  of  the  second  interview  which 

he 
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1855.  he  had  with  Hunt,  who  was  in  bed,  the  Defendant  stated 
that  he  asked  Hunt  whether  he  had  made  up  his  mind 
to  the  terms  he  formerly  stipulated  for^  and  upon  being 
answered  in  the  affirmative  said  to  him,  **  I  will  let  you 
have  the  parlour  of  the  Yew  Tree  and  board  and  lodging 
and  attendance,  but  I  will  not  find  you  in  medicine  or 
medical  attendance,  nor  wine  nor  spirits,  nor  bury  you." 
With  respect  to  the  clause  in  the  deed  substituting  the 
weekly  payment  of  I2s.  in  lieu  of  board  and  lodging,  the 
Defendant  stated  that  it  was  introduced  by  his  solicitor 
as  a  security  for  Hunt,  It  appeared  by  the  evidence  of 
the  solicitor  that  the  deed  was  carefully  read  over  and 
explained  to  Hunt  before  his  execution  of  the  convey- 
ance ;  and  that  he  was  advised  to  employ  another  soli- 
citor to  act  for  him,  which  he  declined. 

With  regard  to  the  state  of  Hunfs  mental  faculties, 
there  was  a  good  deal  of  conflict  in  the  evidence.  Some 
witnesses  representing  him  as  in  an  infirm  and  at  times 
a  childish  condition,  and  others  representing  him  as 
having  been  in  a  vigorous  state  of  mind.  The  result 
of  the  evidence  appears  to  have  been  that  be  was  na- 
turally a  person  of  shrewdness,  and  that  though  in  his 
71st  year,  and  suffering  greatly  from  bodily  infirmity, 
his  mind  was  in  such  a  state  at  the  time  of  the  execution 
of  the  conveyance,  as  that  the  transaction  could  not  have 
been  impeached  on  the  ground  of  mental  incapacity. 

By  the  decree  of  the  Vice-Chancellor  Kindersley^  it 
was  declared  that  the  indenture  of  the  6th  October  was 
fraudulent  and  void  as  an  absolute  conveyance ;  that  the 
estate  and  interest  thereby  conveyed  ought  to  stand  as  a 
security  for  the  amount  advanced  by  the  Defendant  in 
satisfaction  of  the  mortgage  with  the  interest.  Enquiries 
were  directed  as  to  the  sums  expended  by  the  Defendant 
in  furnishing  Hunt  with  meat,  drink,  lodging,  washing 

and 
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and  attendance,  and  an  account  of  sums  laid  out  in  neces-  1855. 
sary  repairs,  and  an  account  of  the  rents  and  profits,  and 
the  Defendant  was  to  be  charged  with  an  occupation  rent ; 
and  it  was  ordered  that  the  sums  due  on  account  of  the 
several  rents  be  deducted  irom  the  sum  found  to  be  due 
to  him  on  the  other  account;  and  the  Defendant  was 
ordered  to  pay  the  costs  of  the  suit  up  to  the  hearing. 

The  Vice-Chancellor,  in  giving  judgment,  said  he  ex- 
onerated the  Defendant  from  the  intention  of  concocting 
a  fraud ;  but  that  the  conduct  of  the  Defendant  was,  at 
least,  very  imprudent  and  improper,  and  having  regard 
to  the  fact  that  Hunt  had  no  independent  professional 
assistance,  that  the  transaction  was  one  which,  in  a 
Court  of  Equity,  must  be  regarded  as  fraudulent  and 
void.  The  Defendant  now  appealed  to  the  Lord  Chan- 
cellor. 

The  petition  of  appeal  submitted  that  the  Vice-Chan- 
cellor  ought  not  to  have  declared  that  the  indenture 
of  the  6th  October  1853  was  fraudulent  and  void  as  an 
absolute  conveyance,  or  to  have  made  any  of  the  declara- 
tions, or  to  have  given  any  of  the  directions  consequent 
on  such  declaration ;  and  the  petition  prayed  that  so 
much  of  the  said  decree  as  was  therein  particularized 
might  be  reversed.  The  Defendant's  counsel  was  about 
to  open  the  appeal,  when 

'  Mr.  Stoanston  and  Mr.  Shapter  for  the  Plaintiffs, 
claimed  the  right  to  begin,  as  it  was  substantially  an 
appeal  from  the  whole  decree,  Lees  v.  Nuttall  (a) ;  but  the 
Lord  Chancellor  decided  that  the  Appellant  ought  to 
begin. 

Mr.  Baily^  Mr.  Glasse  and  Mr.  Elderton  for  the  De- 
fendant in  support  of  the  appeal. 

In  the  present  case  Hunt  has  had  the  benefit  of  the 

contract 

(a)  2  Myl  if  K,  819. 
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1855.  contract  and  of  all  he  stipulated  for  up  to  the  day  of  his 
death  ;  and  unless  there  is  positive  evidence  of  fraud,  the 
transaction  cannot  be  impeached.  Mere  inadequacy  of 
consideration  is  immaterial,  Wilde  v.  Gibson  (a) ;  here 
there  has  been  not  only  no  evidence  on  the  part  of  the 
Plaintiffs  of  any  fraud,  which  must  be  established  before 
they  can  succeed,  but  the  allegations  to  that  effect  in  the 
bill  are  positively  negatived  and  disproved :  Ferraby  v. 
Hobson  (6),  Glascott  v.  Lang  (c),  Price  v.  BerringUm  (d), 
Maguire  v.  O'  Reilly  (e). 

Mr.  Swanston  and  Mr.  Shapter  for  the  Pldntiffa  in 
support  of  the  decree  of  the  Vice-Chancellor. 

Admitting  that  a  sale  at  an  undervalue  alone  is  not  suffi- 
cient ground  for  setting  aside  a  contract  after  its  comple- 
tion, yet  where,  as  in  this  case,  the  person  who  has  sold  at 
the  undervalue  is  illiterate  and  has  had  no  professional  as- 
bistance,  and  has  not  received  the  fullest  information  as  to 
the  nature  and  effect  of  the  transaction,  it  cannot  be  sup 
ported  in  this  Court  Moreover,  it  is  proved  that  the 
agreement,  as  drawn  out,  varied  from  the  terms  which 
had  been  verbally  arranged  between  the  parties,  by  the 
substitution  of  the  money  payment  as  liquidated  damages 
in  lieu  of  the  agreement  to  supply  board  and  lodging; 
Atki/ns\.Kinnier(f\  Astleyv.  Weldon{g\  Street  v. 
Rigby(h)\  and  the  deed  contains  an  untrue  recital 
as  to  the  actual  receipt  of  a  portion  of  the  consideration, 
which,  per  se,  is  enough  to  invalidate  the  transaction. 
This  bill  does  not  rely  on  charges  of  fraud  only,  though 
the  evidence  discloses  what  amounts  to  fraud  in  this 
Court.     The  bill  charges  great  haste  and  imprudence, 

on 

(a)  1  H.  L.  Ca.  605.  («)  3  Jo.  if  Lat.  224. 

(6)  2  PhiL  255.  (/)  4  Exch.  Rep.  776. 

(c)  2  PhiL  310.  (g)  2  Bos.  *  Pul.  346. 

(d)  3  Mac.  if  G.  486  (A)  6  Vet.  815. 
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I  the  part  of  the  Defendant,  and  a  misunderstanding  of       1855. 
e  case  on  the  part  of  Hunt  is  clearly  established. 

With  respect  to  the  objection  that  the  Plaintifis  were 
»und  to  prove  the  fraud  as  alleged,  they  referred  to 
'spey  V.  Lake  {a),  Reynell  v.  Sprye{b),  and  to  the 
Hewing  observations  of  Lord  Cottenham  in  Archbold 

The  Commissioners  of  Charitable  Bequests  for  Ire- 
nd{c),.  "  I  must  however  observe,  as  an  opinion  of 
ine  has  been  referred  to,  to  the  effect  that  where  bills 
lege  matters  of  fraud,  the  Court  must  necessarily  dis- 
iss  them,  because  fraud  is  not  proved ;  that,  of  course, 
plies  to  cases  where  all  the  subsequent  considerations 
tpend  on  questions  of  fraud.  But  if  fraud  be  imputed 
id  other  matters  alleged,  which  will  give  the  Court 
risdiction  as  the  foundation  of  a  decree,  then  the  pro- 
T  course  is  to  dismiss  so  much  of  the  bill  as  is  not 
oved,  and  to  give  so  much  relief  as,  under  the  circum- 
inces,  the  Plaintiff  may  be  entitled  to." 

Mr.  Glasse,  in  reply. 

ITie  Lord  Chancellor. 

The  bill  in  this  case  is  filed  to  set  aside  a  conveyance 
'  a  small  copyhold  property,  upon  the  ground  that  it 
%a  obtained  by  means  which  this  Court  considers  as 
ludulent.  The  main  fraud  suggested  in  the  bill  is, 
at  Hunt  thought  he  was  executing  a  mortgage  only, 
id  not  an  absolute  conveyance.  That  is  twice  al- 
ged  in  the  bill.  It  is  said,  further,  that  there  was  a 
lud,  because  Hunt  was  a  man  of  imbecile  mind ;  and 
»t  only  that  he  had  no  professional  adviser,  but  that  the 
isence  of  professional  advice  was  encouraged  and  pro- 
oted  by  the  act  of  the  Defendant,  who  is  represented 

to 

(a)  10  Hare,  260.  (c)  2  H.  L,  Ca.  440,  see  pp. 

lb)  \  DeG.f  Mac.  Sf  G.  660.      459,  460. 

Vol.VL  FF  D.M.G. 
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1855.       to  have  forced  the  transaction  upon  Hunt.     It  is  also 
""•^'^^^       said  he  had  not  that  which  he  was  to  have  had,  namely, 
9.  100/.  in  money  ;  and  that  the  consideration,  which  he  in 

OvBfT.  point  of  fact  received,  or  had  secured  to  him,  was  not 
properly  secured,  because  the  deed  did  not  contain  an 
absolute  covenant  to  maintain  him,  but  in  the  alternative, 
either  to  maintain  him,  or  if  that  should  not  be  done, 
then  to  pay  a  certain  small  weekly  sum,  in  lieu  of  such 
maintenance.  The  Vice-Chancellor  proceeded  upon  the 
ground  that  the  transaction  was  fraudulent,  and  one  which 
ought  to  be  set  aside.  Since  this  case  was  opened,  I 
have  looked  at  the  judgment  of  the  Vice-Chancellor,  and 
I  think  I  can  collect  the  ground  on  which  he  proceeded ; 
but  not  having  quite  satisfied  myself  that  I  have  fully 
comprehended  his  views,  I  will  not  finally  dispose  of 
this  case  without  attentively  considering  it ;  at  the  same 
time,  I  am  bound  to  say  that  I  cannot  concur  in  some  of 
the  propositions  on  which  he  seems  to  have  acted.  If 
persons  standing  in  a  particular  relation  to  one  another 
deal  as  vendor  and  purchaser,  the  Court  expects  the  pur- 
chaser, when  the  purchase  is  complained  of  by  the  seller, 
to  show  that  the  seller  had  due  protection  afforded  him. 
Thus,  if  a  guardian  purchases  of  a  young  man  his  ward, 
although  that  relation  may  have  ceased  for  a  short  time, 
so  that  the  influence  of  the  guardian  may  be  supposed 
to  continue,  this  Court  expects  that  the  guardian  so  par- 
chasing  will  be  able  to  show  that  due  protection  was 
given  to  the  ward,  and  that  the  conveyance  was  rightly 
obtained.  That  is  one  illustration,  and  many  others  might 
be  stated,  as,  for  example,  an  attorney  buying  of  or 
selling  to  his  client.  In  short,  wherever  there  is  a  fidu- 
ciary relation  subsisting  between  vendor  and  purchaser, 
this  Court  throws  the  burden  of  proof  upon  the  par^ 
who  sets  up  the  transaction  against  the  person  whom  he 
was  bound  to  protect.  But  I  do  not  think  that  that  doc- 
trine extends  to  the  case  of  one  person  purchasing  firom 

another 
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another  when  they  are  at  arm's  length,  and  where  no  1855. 
such  relation  subsists.  In  such  a  case  if  a  purchase  has 
been  obtained,  and  the  person  from  whom  it  has  been  ob- 
tained seeks  to  set  it  aside,  the  burden  of  proof  is  upon 
him  to  show  that  he  has  been  imposed  upon,  and  it  is  not 
for  him  to  say  *'  I  had  no  professional  adviser,'*  unless 
he  can  show  there  has  been  contrivance  or  management 
on  the  part  of  the  person  who  was  dealing  with  him,  and 
whose  transaction  of  purchase  is  sought  to  be  set  aside, 
to  prevent  him  having  that  advice.  The  affairs  of  man- 
kind could  not  go  on  if  we  were  not  to  act  upon  some 
such  ground  of  distinction. 

What,  in  my  opinion,  influenced  a  good  deal  the  mind  of 
the  Vice-Chancellor  was  this,  that  here  the  person  selling 
liis  property  sold  it  for  a  consideration,  which  turned  out 
%o  be,  and  I  should  have  thought  upon  the  face  of  it  was, 
<9i  very  meagre  and  inadequate  consideration.     The  pro- 
;])erty  sold  was  a  small  copyhold  estate,  which  was  repre- 
^lented  as  being  of  the  value  of  between  600/.  and  700/., 
<^nd  it  was  subject  to  a  mortgage  for  300/ ,  on  which  a 
^mall  arrear  of  interest  was  due ;  the  mortgagee,  more- 
over, was  entitled  to  six  months'  notice  before  it  could  be 
^^lled  in.     Now  the  seller  was  a  person  who,  in  point 
^3f  fact,  did  not  live  for  more  than  three  months  after  the 
^commencement  of  the  treaty,  and  not  six  weeks  after  the 
^M^tual  conveyance,  and  what  he  took  as  the  consideration 
^^wsa  merely  a  covenant  or  agreement  on  the  part  of  the 
purchaser,  that  he  should  have  board  and  lodging,  and  a 
person  always  to  attend  him.     The  vendor  was  in  a  very 
infirm  state  of  health,  dropsical  and  suffering  from  sores 
in  his  legs.     It  is  in  evidence  that  he  said  to  the  De- 
fendant the  purchaser,  I  find  myself  very  old,  and  all  I 
care  about  is,  that  I  should  have  a  comfortable  home 
for  the  rest  of  my  life,  and  I  will  let  you  have   the 
property  if  you  afford  that  to  me.     It  seems  that  the 

F  F  2  Defendant 
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1855.        Defendant  had  been  endeavouring    ofien   to   purchase 

^'^^^'^^^       the  property  of  him,  1  take  it,  at  a  fair  price.     There 
Harrison      .  .  t        i  ^  n  - 

V.  IS  no  suggestion  that  he  wanted  to  get  it  at  an  unfair 

Guest.  price.  The  vendor  in  substance  said,  "  I  will  not  sell  it 
to  you  upon  any  account  for  a  pecuniary  consideration, 
but  you  shall  have  it  if  you  will  agree  to  take  care  that 
I  shall  have  a  parlour  (as  he  calls  it,  in  a  particular 
house)  for  the  rest  of  my  life,  that  I  shall  have  some 
one  to  attend  adequately  to  my  wants  in  my  unfortunate 
state  of  health,  and  that  I  shall  be  well  kept,  and  that 
everything  I  have  shall  come  from  your  own  table,"  In 
point  of  fact,  he  only  lived  a  few  weeks  after  the  execution 
of  the  conveyance,  the  consideration,  therefore,  which  he 
received,  amounted  in  truth  only  in  value  to  a  very  few 
pounds.  The  probable  duration  of  his  life,  even  if  it 
had  been  a  healthy  one,  would  only  have  lasted  for  a  few 
more  years,  and  inasmuch  as  the  purchaser  was  to  get 
the  estate,  which,  after  making  allowance  for  interest  on 
the  mortgage  and  for  repairs,  yielded  a  surplus  rent  of 
about  15/.,  it  would  seem  to  be  a  very  inadequate  con- 
sideration. I  think,  however,  that  it  is  but  just  to  Mr. 
Guest  (the  purchaser),  to  say  that  I  am  not  at  all  clear  that 
he,  or  those  whom  he  consulted,  thought  so,  and  I  come  to 
that  conclusion  from  many  considerations.  In  the  first 
place,  it  is  clear  to  my  mind  that  he  was  anxious  to  have 
purchased,  not  upon  the  terms  complained  of,  but  upon 
paying  a  fair  value  for  the  estate,  which  the  vendor  would 
not  listen  to ;  and  secondly,  because  there  had  been  a  sort 
of  stipulation  that  the  purchaser  was  not  to  undertake  to 
pay  the  expense  of  Hunts  funeral,  nor  for  his  wine  or 
spirits,  nor  for  his  medicine,  if  he  wanted  any.  Now  that 
certainly  looks,  to  my  mind,  as  indicative  of  conduct  which 
was,  if  you  please,  trying  to  drive  a  hard  bargain,  but  not 
like  the  conduct  of  a  man  who  was  anxious  to  snap  at 
anything  that  might  possibly  be  beneficial  to  himself.  On 
such  an  hypothesis  it  is  hardly  consistent  to  suppose  he 

would 
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would  have  made  a  stand  upon  such  insignificant  matters        1855. 
as  those  I  have  alluded  to.  The  result  was^  that  there  was 
a  purchase  for  what  turns  out  to  be  an  extremely  inade- 
quate consideration.  That,  however^  is  of  no  consequence, 
if  the  parties  were  in  a  situation  to  judge  for  themselves, 
and  this  makes  the  question  as  to  the  poor  old  man's  state 
of  mind,  at  the  time  he  entered  into  this  bargain,  very 
material.     Now,  after  looking  at  the  evidence,  I  cannot 
entertain  any  very  serious  doubt  that  he  perfectly  under- 
stood what  he  was  about,  and,  indeed,  the  Vice-Chan- 
cellor  said,  he  did  not  at  all  attribute  to  him  anything 
like  an  imbecile  state  of  mind,  but,  on  the  contrary, 
as  was  my  impression,  that  he  was  rather  a  keen  and 
cunning  old  man ;  that  he  felt  he  was  not  likely  to  live 
long,  and   did   not   care  about  any   of  his   relations  ; 
probably  it  was  entirely  out  of  his   recollection   that 
twenty  years  before  he  had  made  a  will  in  their  favour. 
It  is  in  evidence  that  he  said  he  cared  for  nobody,  all 
Sie  cared  about  was  (and  I  confess  that  it  was  a  circum- 
stance which  struck  me  as  somewhat  material  in  show- 
:5ng  the  real  nature   of  the  transaction)  the  stipulation 
^which  was  not  introduced  into  the  deed)  that  he  should 
%ave  his  food  from  Mr.  Guesfs  table ;  that  he  should 
^lot  be  obliged  to  cater  for  himself;  that  he  should  have 
^^  particular  room  in  Mr.  Guest's  cottage ;  and  that  he 
should  supply  him  (according  to  his  expression)  with  *^  a 
^>it  and  a  drop,"  for  the  remainder  of  his  life.     On  these 
terras  Mr.  Guest  was  to  have  the  property.     If  upon  the 
roposal  being  made,  Mr.  Guest  had  at  once  caught  at  it 
nd  bound  Hunt  down,  as  it  were,  without  any  professional 
dvice,  such  a  mode  of  proceeding  would  not  be  sanc- 
ioned  in  this  Court:  or  if  it  had  been  proved  that  Hunt 
a  man  incapable  of  making  a  bargain  for  himself,  I 
liould  have  set  aside  the  transaction.     But  so  far  from 
finding  any  such  reason  for  interfering,  it  is  proved  that 
^r.  Guest  not  only  did  not  catch  at  the  bargain,  but 

desired 


Harrison 

V. 
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1855.  desired  Hunt  to  take  time  to  consider  about  it,  and  then 
left  the  neighbourhood,  and  was  absent  for  a  fortnight. 
On   Mr.  Guest's  return.  Hunt  appears  to   ha?e  been 

Guest.  anxious  for  the  completion  of  the  contract,  and  to  have 
urged  him  to  get  the  business  finished  without  delay.  He 
seems  to  have  persevered  in  urging  his  original  proposi- 
tion, and  at  length  Mr.  Guest  acceded  to  it.  Now  what 
is  there  in  that  indicative  of  a  want  of  mental  ability  on 
the  part  of  Hunt  to  enter  into  a  contract,  or  what  obli- 
gation was  there  on  the  part  of  Mr.  Guest  to  do  anything 
to  assist  Hunt  in  making  a  good  bargain  ?  I  have  not 
been  enabled  to  discover  any  ground  for  either  position. 

Nevertheless  if  the  allegations  in  the  bill  are  true,  that 
at  the  time  the  deed  was  executed  Hunt  was  studiously 
kept  in  ignorance  of  what  he  was  doing,  and  still  more  if 
he  was  induced  to  believe  he  was  doing  something  different 
from  what  he  was  doing,  namely,  if  he  supposed  he  was 
making  a  mortgage  instead  of  conveying  the  estate  away, 
that,  however  strong  in  mind  he  might  have  been,  would 
be  a  ground  to  set  the  contract  aside.  I  think,  however, 
having  attended  to  the  evidence  upon  the  subject,  I  must 
come  to  an  entirely  different  conclusion.  He  certainly 
had  no  professional  adviser  of  his  own.  That  was  his 
own  act  and  his  own  determination,  rather  in  the  teeth 
of  the  remonstrances  that  were  made  to  him.  Having 
obtained  all  that  he  wanted,  the  conveyance,  in  truth,  was 
his  security.  When  I  say  that  was  his  security,  there 
may  be  a  doubt  whether  the  terms  of  the  deed  were  per- 
fectly well  adapted  for  securing  all  that  he  was  intended 
to  have,  but  I  agree  with  the  observation  that  that  is  no 
ground  for  setting  aside  the  transaction,  still  less  for 
setting  it  aside  as  being  fraudulent  If  the  parties  had 
misconceived  the  effect  of  what  they  were  doing,  it  might 
have  afforded  very  good  ground  for  rectifying  the  deed. 
The  act  of  God  has  made  that  perfectly  unnecessary,  and 

there- 
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there  is  now  nothing  to  rectify ;  but  there  is  no  ground 
whatever  for  setting  aside  the  deed  upon  the  suggestion 
that  there  was  any  fraud. 

I  come  to  the  conclusion,  therefore,  that  there  is  no 
evidence  showing  that  Hunt  thought  that  this  transaction 
was  not  what  it  was,  or  that  he  did  not  fully  understand 
the  effect  of  the  act  he  was  engaged  in.     I  think  it  clear 
that  he  did  distinctly  know  what  he  was  doing ;  that  he  did 
not  think  it  was  a  mortgage,  but  that  he  knew  it  was  a 
conveyance,  and  that  he  meant  it  should  be  a  conveyance. 
Then  it  is  suggested,  however,  that  part  of  the  terms  of 
the  contract  was,  that  he  was  to  have  a  sum  of  money, 
and  that  was  never  given  to  him ;  there  is  no  evidence 
of  that  in  the  cause  to  lead  me  to  such  a  conclusion. 
I  think  the  evidence  is  clear  that  he  was  never  to  have  had 
.anything  more  than  what  he  had,  namely,  board,  lodging 
^nd  maintenance — maintenance  irom  Mr.  Guesfs  table — 
dfbr  the  rest  of  his  days.  The  evidence  shows  that  he  only 
lived  six  weeks  from  the  time  when  he  was  removed  to 
^^he  Defendant's  cottage  :  that  was  a  very  short  time,  but 
%e  might  have  lived  a  very  long  time.     He  seems  to  have 
en  pleased  with  the  change,  and  it  appears  that  he  was 
n  a  more  cleanly  and  happy  state,  with  more  comforts 
bout  him.     He  had  all  that ;  and,  unable  as  I  am  to 
discover  any  obligation  on  Mr.  Guest's  part  to  show  that 
^SLufU  had  more  by  way  of  consideration  than  he  asked 
himself,  and  unable  as  I  am  to  discover  anything  in 
evidence  for  the  suggestion  that  there  was  any  en- 
deavour to  keep  from  him  professional  advice;  on  the 
oontrary,  being  satisfied  that  there  was,  as  far  as  there 
c^ould   be,  a  desire  that  he    should   have  professional 
advice;  that  there  was  no  imposition  practised  upon  him; 
that  he  was  left  to  form  his  own  judgment ;  that  no  haste 
whatever  was  exhibited,  but  that,  on  the  contrary,  he  was 
left  to  take  his  own  time,  and  that  he  nevertheless  per- 
severed 


1855. 


Harehoh 

GUB<T. 
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1855.       aerered  io  hk  indinatioo,  and  perfeedy  vdl  ondentoo^ 
what  he  was  doing,  I  confias  I  am  onaUe  to  arriie  ^^ 
the  coodnaoo  to  vhich  the  Vioe-ChuiGeHor  has  coid^^ 
I  thhik,  tfaerefore,  that  instead  of  the  decree  wUch  w 
made,  ibis  bill  ooght  to  have  been  dismissed,  bat  I  thinl 
it  ought  not  to  have  been  dismissed  with  costs,  for  thi 
reason  ;  Mr.  GuesCs  answer  about  the  sum  of  money 
be  paid  to  Hunt^  although  the  explanation  is  a  very  ret-  ^^^"  <. 
sonable  one,  was  calculated  to  mislead,  and  if  that  hid 
been  otherwise  stated,  it  is  possible  that  the  bill  might  not 
have  been  filed,  or  further  proceedings,  at  least,  might     ^ 
have  been  discontinued;  and,  under  these  circumstances, 
I  think  the  bill  ought  to  have  been  dismissed,  nothing 
being  said  about  costs.     Inasmuch,  however,  as  the  bill        ^  ^  ^ 
also  prays  an  account,  to  which  the  Plaintifls  are  entitled, 
I  shall  dismiss  only  so  much  of  the  bill  without  costs  u 
relates  to  the  setting  aside  of  the  transaction.     That  will        -I^ 
be  my  decree^  unless  on  this  day  week  I  shall  intimate, 
upon  a  reperusal  of  the  Vice-Chancellor's  judgment,  that 
I  see  any  cause  to  alter  the  opinion  I  have  already  ex- 
pressed. 


Vice-Chancellor's  judgment  in  this  case.  There  was  no 
fiduciary  character  whatever  existing  between  the  vendor 
and  the  purchaser,  and  it  also  appeared  that  the  vendor 
knew  perfectly  well  what  he  was  about  at  the  time  of  the 
sale.  The  evidence  satisfies  my  mind  that  he  considered 
the  bargain  a  very  beneficial  one  for  himself,  and  that  he 
was  resolved  not  to  part  with  his  property  except  upon 
the  terms  for  which  he  had  stipulated,  namely,  a  mainte- 
nance in  lieu  of  money.  In  my  opinion,  there  was  no 
imposition  in  the  transaction,  nor  any  feature  in  it  which 
could  justify  the  Court  in  setting  it  aside. 


Esl 


May  31.  \  have  carefully  read  through  the  evidence  and  the       ^^ 
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JOHNSTONE  V.  BASER. 

August  8. 

rriHIS  was  an  appeal  from  an  order  made  by  the  Master     Before  The 

•^  of  the  Rolls,  and  the  question  to  be  decided  was  in    ^^  P^" 

^  cellor  Lord 

whom  the  right  of  nomination  of  a  clerk  to  the  rectory  of  Cranworth, 

Culmington  in  the  county  of  Salop  was  vested  under        j^^^^ 

the  following  circumstances.  Knight 

Brucb. 

Charles  Johnstone,  the  testator  for  the  administration  A  ^^^^^^  ^®- 

▼wed  to  tn»- 

of  whose  estate  the  suit  was  instituted,  by  his  will,  dated  tees  an  advow- 
the  18th  Apnl  1805,  gave  devised  and  bequeathed  unto  J^|}'J°  J['J'^^*** 
E,  Baber  H.  Lloyd  and  J.  F.  Baxter  all  his  real  and  death  of  the 
personal  estate  upon  trust  as  soon  as  conveniently  might  ^^^  and*to 
1)6  after  his  decease  to  sell  all  his  real  estate  with  certain  divide  the  pro- 

ceeds  betweeii 

exceptions,  and  also  his  advowson  of  the  rectory  of  Cul-  seven  persons 

^snington  and  all  his  real  estate  in  the  parish  of  Culming^  equally  as 
^         .      .  '^  ^     tenants  in 

4on,  and  in  like  manner  to  sell  his  personal  estate  except  common : — 
.ais  therein  mentioned,  and  to    stand  possessed  of  the  dea^'ofthlT 
noney  to  arise  from  such  sales,  after  paying  all  costs  and  incumbent, 
Siis  the  testator's  just  debts,  in  trust  to  provide  an  an-  ^  present^as 
<^iuity  of  200/.  for  his  wife  for  her  life,  and  to  invest  the  ve»ted  in  the 

seven  and 

^residue  and  to  divide  it  amongst  his  nine  younger  children  they  not  agree- 
Sn  equal  shares,  except  his  son  Charles  who  was  to  have  1?^  among 

^  '  ^  themselves  as 

^000/.  less  than  each  of  his  brothers  and  sisters.     And  to  its  exercise, 
■"he  will,  after  making  provision  for  the  time  of  payment  determine? by 
"  the  shares  and  the  disposal  of  the  interest  in  the  mean-  l"t  which  of 
,  and  declaring  that  the  shares  should  become  vested  nominate  the 


^  nterests  in  such  of  his  children  as  attained  twenty-one,  ^}^^^  ^  ^     , 
1    y  ^^  r  i  •         ii    i         i      ^"®"  presented 

^Droceeded  to  direct, — as  for  and  concerning  all  that  the  by  the  tni§- 
^estator  8  advowson  of  the  rectory  of  Culmington  and  all  *®^* 
^nd  singular  his  messuages  lands  tenements  and  heredi- 
^^unents  situate  lying  and  being  within  the  parish  of  CuU 
'smingtonp  that  they  his  said  trustees  or  the  survivors  or 

survivor 
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survivor  of  them  or  the  heirs  or  assigns  of  such  survivor 
should  immediately  after  the  decease  of  his  son  WiUiam 
Johnstone  of  Skifton  in  the  snid  county  of  Salop  clerk 
absolutely  sell  and  dispose  thereof  in  such  manner  as  he 
the  said  testator  bad  thereinbefore  directed  touching  the 
sale  of  other  parts  of  his  said  real  estates  and  should 
after  payment  of  the  costs  and  charges  attending  such 
sale  place  out  the  clear  residue  thereof  arising  in  their 
or  his  names  or  name  in  the  Three  Pounds  per  Cent 
Consolidated  Bank  Annuities^  and  pay  and  equally  divide 
the  same  unto  between  and  amongst  all  and  every  the 
child  and  children  of  his  said  son  WiUiam  in  manner 
therein  mentioned.  And  in  case  there  should  be  no 
child  or  children  of  his  said  son  WiUiam,  then  the  tes- 
tator willed  and  directed  that  the  said  trustees  and  the 
survivors  and  survivor  of  them  and  the  executors  ad- 
roinistrators  and  assigns  of  such  survivor  should  pay  and 
divide  the  said  clear  residue  of  the  last-mentioned  trust- 
monies  or  the  stocks  or  funds  in  which  the  same  should 
be  invested  unto  between  and  amongst  his  said  nine 
younger  children,  namely,  Charles,  John,  George, 
Richard,  JBempde,  Catherine,  Louisa,  Jane,  and  Laura, 
in  such  parts  shares  and  proportions,  and  at  such  ages, 
days  and  times,  and  with  such  benefit  of  accruer  and 
survivorship  among  them  as  he  had  thereinbefore  directed 
and  declared  touching  and  concerning  their  original 
fortunes  or  shares  thereinbefore  given  and  provided  for 
them. 


The  testator  died  soon  after  making  his  will,  leaving 
his  nine  children  surviving ;  and  the  present  suit  was  in- 
stituted for  administering  the  estate  as  before  mentioned. 


William  Johnstone,  the  eldest  son  of  the  testator, 
was,  at  the  death  of  the  testator,  the  incumbent  of 
the   rectory  of  Culmingion,  and  so  continued  down  to 

his 
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his  death  which  took  place  on  the  9th  April  1856;  he  1856. 
died  without  having  had  any  child  or  children,  and 
without  disposing  by  his  will  of  any  right  he  might  have 
had  as  heir  at  law  of  his  father  to  nominate  to  the  next 
presentation  of  the  rectory  of  Culmington  ;  and  he  left 
his  brother,  Charles  Phillips  Johnstone  the  heir  at  law 
of  the  testator,  his  heir  at  law.  Two  of  the  testator's 
nine  children  died  without  obtaining  vested  interests  in 
his  property. 

By  the  death  of  W.  Johnstone,  the  rectory  of  Culming- 
ton became  vacant,  and  the  advowson  of  the  rectory  and 
the  testator's  property  within  the  parish  became  saleable 
under  the  provisions  of  the  will.  A  question  was  then 
raised,  in  whom  the  right  of  nominating  to  the  living  was 
vested. 

C  P.  Johnstone  contended  that,  according  to  the  true 
construction  of  the  will,  the  right  of  nomination  did  not 
pass  by  the  devise  of  the  advowson  but  was  vested  in 
him  as  heir  at  law  of  W.  Johnstone  and  of  the  testator, 
or  if  it  did  pass  so  as  to  be  vested  in  him  jointly  with  the 
other  younger  children,  then  that  there  should  be  a  par- 
tition of  their  rights  and  interests  in  the  advowson  and 
Tight  of  nomination,  and  that  the  right  of  nomination 
ought  to  be  exercised  according  to  seniority ;  and  he 
presented  a  Petition  praying  a  declaration  of  right  and 
directions  accordingly. 

In  opposition  to  this  claim,  it  was  contended  that  the 
^ext  presentation  to  the  rectory  passed  by  the  will  of  the 
^atator,  and  was  vested  in  John  Lloyd  the  executor  of 
^be  surviving  trustee  of  the  testator,  for  the  benefit  of  the 
seven  children  their  representatives  and  assigns,  and 
that  the  right  of  nomination  to  the  living  was  vested  in 
the  seven  children  their  representatives  and  assigns: 

and 
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and  a  Pedtioo  was  preaenad  Irr  famr  of  die  jonnger 
children,   namely,   Caiiaime   Bamgh   vidov,  fonoerly 
Caiherine  JokmMtome^  Lamm  EEsmbetk  Parke  widov, 
formerly  Louisa    FXrabeik   Johuitomc^  Jam  Jaokxnif 
widow,  formerly  JoMt  Johmtame^  and  Gmrge  Jokjutone^ 
praying  a  declaration  of  right  acoordmglT,  and  a  referenoe 
to  approve  of  a  proper  person  to  be  presented  to  tb^ 
rectory  by  J.  Lloyd,  and  praying  a  sale  of  the  adrowso^^ 
and  lands,  and  a  division  of  the  proceeds  among  th 
parties  entitled. 


These  two  Petitions  came  on  to  be  heard 
before  the  Master  of  the  Rolls  on  the  2nd  AmymU  1856^ 
when  his  Honor  made  an  order,  declaring  that  the  righ^ 
of  presentation  passed  by  the  will  of  the  testator  and 
then  vested  in  John  Lloyd  for  the  benefit  of  the 
younger  children  of  the  testator  their  representatives  an 
assigns  as  tenants  in  common  thereof,  and  that  the  righ 
to  nominate  the  clerk  to  be  presented  to  the  living  in  thi 
meantime  and  until  the  sale  of  the  advowson  of 
rectory  was  vested  in  the  seven  younger  children  thei 
repi*esentatives  and  assigns  as  tenants  in  common  a 
was  to  be  exercised  according  to  seniority,  that  a  partitioic^ 
should  be  made  thereof  into  seven  parts,  and  that 
right  to  nominate  the  clerk  lo  be  presented  to  the 
upon  the  existing  vacancy  was  vested  in  the  Defendanr 
Charity  Piillii^  Johnstome  as  the  eldest  of  the  tenant^s-^^ 
in  common  ^o\ 


d 
■t 


id 


(a)  The  following  is  from  the 
Minutes  of  the  Order  pronounced 
by  the  Master  of  the  Rolls. 

Declare  that  the  right  of  pre- 
sentation to  the  rectory  of  Cut- 
mington  passed  by  the  will  of 
the  testator  Charles  Johmtone^ 
and  is  now  vested  in  John  Lloj^d, 


the  executor  of  the  will  of 
LUnfd  the  last  surviving 
of  the  tertator,  for  the  benefit  oft^ 
the  seren  yoQDger  children  of 
testator  their  representatives 
us&igns   as   tenants  in  com 
thereof,    nnd  that  the  right  to 
nominate  the  clerk  to  be  pre- 
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this   order    the   four    Petitioners    C.   Baughj 
^arke,  J.  Jennings  and  G,  Johnstone  appealed ; 

and 

itone  as  the  eldest  of  the  tenants 
in  common,  and  that  the  right  to 
nominate  such  clerk  in  the  next 
succeeding  or  second  vacancy  is 
vested  in  the  Rev.  John  Parkin- 
son Sill  and  Humfrey  Salwey  as 
assignees  of  the  Defendant  John 
Johnstone,  and  that  the  right  to 
nominate  such  clerk  on  the  next 
succeeding  or  third  vacancy  is 
vested  in  the  Defendant  George 
Johnstone,  and  that  the  right  to 
nominate  such  clerk  on  the  next 
succeeding  or  fourth  vacancy  is 
vested  in  tlie  Petitioner  Catherine 
Baugh,  and  that  the  right  to 
nominate  such  clerk  on  the  next 
succeeding  or  fiflh  vacancy  is 
vested  in  the  Defendant  John 
Johnstone  for  the  benefit  of  the 
parties  interested  under  the  In- 
denture of  Settlement  of  the  12th 
Jti/y  1813,  and  that  the  right  to 
nominate  such  clerk  on  the  next 
succeeding  or  sixth  vacancy  is 
vested  in  the  said  B.  C.  Brodie 
James  Cosmo  Melville  jun.  and 
Robert  Ballard  Woodd  for  the 
benefit  of  the  parties  entitled  under 
the  Indenture  of  Settlement  dated 
the  14  th  November  1815,  and 
that  the  right  to  nominate  such 
clerk  on  the  next  succeeding 
or  seventh  vacancy  is  vested  in 
the  said  Frederick  Charles  John- 
stone for  the  benefit  of  the  several 
parties  interested  under  the  will 
of  the  Plaintiff  Richard  John- 
stone decetaed.  And  let  the  advow- 
son  of  the  rectory  of  Culming" 
ton  and  the  testator's  messuages 


the  living  in  the  mean- 

until  the  sale  of  the 
of  the  rectory  is  vested 
ven  younger  children, 
esentatives  and  assigns 

in  common  and  is  to  be 
according  to  seniority. 
>artition  be  made  thereof 

parts  between  the  De- 
2harUs   Phillips    John- 

Rev.  John  Parkinson 

Humfrey  Salwey  as 
of  the  Defendant  John 
,  the  Petitioner  George 
,  the  Petitioner  Cathe- 
^A,  the  Defendant  John 

as  the  surviving  trus- 
e  Indenture  of  Settle- 
>d  Uth  July  1813  and 
the  marriage  of  the  Pe- 
)ame  Louisa  Elizabeth 
th  her  late  husband  the 
t  Sir  William  Parke  de- 
tnjamin  Collins  Brodie 
imo  Melville  jun.  and 
iallard  Woodd  the  pre- 
ees  of  the  Indenture  of 
it  bearing  date  the  14th 
■  1815  and  made  on 
[age  of  the  Petitioner 
lings  with  the  Defend- 
lip  Jennings  since  de- 
md  Frederick  Charles 
as  the  administrator 
'laintiff  Richard  John- 
eased.  And  the  Court 
lare   that    the  right  to 

the  clerk  to  be  pre- 
tbe  living  upon  the  ex- 
:ancy  is  vested  in  the 
t  Charla  Phillips  John- 


1856. 

Johnstons 

V. 

Baser. 
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e  original  devise  was  not  void  for  remoteness,  but        1856^ 

I  did  not  address  any  argument  to  the  Court  on  the 

•int. 


Mr.  ElmsUy  and  Mr.  Murray  for  C  P.  Johnstone. 

They  submitted  that  the  right  of  presentation  did  not 
ss  under  the  devise  of  the  advowson,  that  it  was  an 
Merest  undisposed  of  by  the  testator's  will  and  therefore 
ssed  to  W.  Johnstone  as  heir  at  law,  that  W.  Johnstone 
d  not  devised  it  by  his  will,  and  that  therefore  it  was 
w  vested  in  C,  P.  Johnstone.  They  insisted  that  the 
thorities  cited  on  the  other  side  upon  this  point  did  not 
ply,  and  they  mentioned  in  addition,  and  as  in  favour 
the  present  argument,  Mirehouse  v.  Mennell  (a),  Sher- 
rd  V.  Lord  Harbor ough  (6),  Marquis  of  Townshend 
The  Bishop  of  Norwich  {c). 

They  then  contended  if  there  was  no  intestacy  and  the 
;bt  of  presentation  passed  with  the  advowson  to  the 
ven  children,  that  the  Master  of  the  Rolls  had  decided 
jhtly  in  giving  the  exercise  of  the  right  according  to 
niority.  They  referred  to  the  rule  as  to  coparceners, 
lere  in  the  case  of  non-agreement  the  eldest  would  pre- 
nt,  and  urged  that  this  was  not  founded  on  any  right 
culiar  to  coparceners,  but  on  the  simple  fact  of  non- 
reement,  and  that  it  was  equally  applicable  to  tenants 
common ;  they  cited  2  Rol.  Abr.  p.  346  (d)  with  the  au- 
orities  there  mentioned,  and  Co.  Litt,  166  b,  1 86  b;  and 
mmented  on  Seymour  v.  Bennet{e\  and  Earl  of  Cla- 
rendon 

(a)  1  CL  Sf  Fin.  527.  nants  (G.).    Que  presentera  de 

(6)  1  Amb,  164.  common  droit:     1.  De  common 

(c)  Sanders  on  Uses  and  Trusts,  droit  sils  ne  potent  agreer,  I'eigne 

1.  i.  p.  360,  5th  edit.  presentera  al    primer    voidance 

{d)  The  following  is  the  pas-  &  al  2  le  2  coparcener  issint  oustre 

|;e  referred  to :  "  Presentment  chescun  en  order.'' 

Eflglise    per   coparceners  te-  {e)  2  Atk.  482. 
nts  en    common    ou   joynte- 


JOHNSTONB 
V. 

Babbr. 


J 
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1856.  rendan  v.  Hornby  (a),  but  insisted  that  there  was  no  real 
authority  in  favour  of  either  deciding  by  lot  or  by  the 
majority. 

[TJie  Lord  Chancellor. — You  need  not  say  any- 
thing about  the  majority :  there  is  no  authori^  for  so 
settling  the  right.] 

The  argument  on  behalf  of  C  P.  Johnstone  was 
thisy  namely,  that  there  was  a  trust  which  the  Court  would 
carry  out,  that  the  right  of  presentation  was  no  part  of 
the  advowson,  that  it  either  belonged  to  the  heir,  or, 
taking  such  authority  as  there  was  on  the  point  and 
drawing  some  line  by  analogy,  that  the  tenants  in  commoo 
not  agreeing  the  eldest  ought  to  exercise  the  right. 

The  case  of  Taylor  v.  Frobisher(jb)  was  mentioned  on 
the  question  of  remoteness. 

Mr.  Hoare  appeared  for  the  Trustees  of  the  will  of 
Wlliam  Johnstone  the  son. 

Mr.  Schomberg  was  for  Frederick  C  Johnstone,  the 
administrator  of  Richard  Johnstone  one  of  the  seven 
children  who  was  dead. 

Mr.  Shebbeare,  for  the  Executor  of  the  surviving  trustee 
of  the  testator,  stated  that  his  client  was  ready  to  present 
any  person  whom  the  Court  might  appoint. 

Mr.  Glasse  repWed. 

He  pressed  the  decision  of  Lord  Hardwicke  in  Sej- 
mour  V.  Bennetic)  as  being  in  point,  and  as  laying 
down  the  rule  which  ought  to  be  followed  in  the  present 

case. 

Tk 

(fl)  1  P.  If.  446.  (c)  2  Atk.  482. 

{h)  l^DeG^iS.  191. 
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1S56. 
The  Lord  Chancellor. 

The  doubt  I  have  had  in  this  case  has  been  upon  the 
question  of  the  right  of  the  heir  at  law^  but    I    have 
come  to  the  conclusion  that  upon  that  point  the  decision 
of  the  Master  of  the  Rolls  is  quite  rights  and  that  there  is 
nothing  left  undisposed  of.   The  legal  estate  in  everything 
18  given  to  the  trustees,  and  the  question  is  whether  there 
18  any  resulting  trust  to  the  heir  at  law  as  to  this  right 
<^  presentation,  and  I  think  there  is  not.     The  will  is  ex- 
tremely inartificially  framed.     Everything  real  and  per- 
sonal, including  this  advowson,  is  given  to  the  trustees, 
the  trust  being  to  sell  everything,  and  to  give  to  certain 
persons  the  enjoyment  of  the  proceeds  of  the  sale.  Then 
the  testator,  adverting  to  the  fact  that  one  of  his  sons  was 
the  person  who  held  the  living,  desires  that  the  advow- 
8on  shall  not  be  sold  during  the  son's  lifetime,  a  pre- 
caution apparently  unnecessary,  but  not  really  so  when 
you  couple  with  the  advowson  the  piece  of  land  which 
there  was  in  the  parish  adjoining  the  glebe,  and  of  which 
I  suppose  he  was  seised  in  fee,  and  which  therefore  was 
to  go  with  the  living.     He  meant  to  say  that  none  of  the 
property  in  the  parish  of  Culmington  was  to  be  sold  so  as 
to   interfere  with  the  son's  enjoyment ;  but,  subject  to 
tiiat,  the  direction  was  the  same  as  if  everything  had  been 
^ven  to  the  trustees  upon  trust  to  sell,  and  until  sale  to 
jfemit  the  property,  the  subject  of  the  devise,  to  be  en- 
Joyed  by  the  persons  who  were  to  take  the  produce  of 
the  sale. 

The  advowson  is  thus  to  be  enjoyed  by  certain  tenants 
in  common,  for  that  is  what  it  comes  to,  and  is  to  be 
sold  as  soon  as  it  can  be,  and  if  it  can  be  sold  the  right 
to  present  accrues.  The  right  accrues,  not  by  way  of 
resulting  trust  to  the  heir  at  law,  but  as  part  of  the  en- 
joyment of  the  corpus.  How  is  it  to  be  enjoyed  ?  It  is 
Vol.  VI.  G  G  D.M.o.    true 
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1856. 


Johnstone 

V. 

Babcr. 


true  there  is  very  little  of  authority  on  the  subject;  but  I 
think,  with  great  respect  to  the  Master  of  the  Rolls,  that 
what  there  is  appears  all  to  point  one  way,  namely,  that 
if  the  parties  cannot  agree  they  roust  draw  lots.  There 
is  the  authority  of  Lord  JBardwicke,  who,  in  a  case, 
Seymour  v.  Bennet  (a),  not  exactly  this  but  closely  re- 
sembling it,  directed  that  the  parties  were  to  draw  lots  as  to 
who  was  to  present  to  an  office  in  the  Prerogative  Court ; 
and  he  said,  not  merely  in  the  reported  judgment  but  in 
the  decree  itself,  that  the  Court  gave  the  direction  in  ana- 
logy to  what  it  does  in  the  case  of  tenants  in  common. 
The  words  of  the  decree  are,  "  the  Plaintiff  and  the  De- 
fendant refusing  to  agree  in  the  nomination  of  any  one 
person  to  the  saidvacant  office  of  clerkship,  his  Lordship 
doth  declare  that  the  like  rule  ought  to  be  observed  in  this 
case  as  in  the  case  of  a  partition  of  an  advowson  at  com- 
mon law  between  tenants  in  common,  and  that  they  ought 
to  nominate  the  person  to  be  appointed  to  such  office  of 
clerkship  by  turns,  and  that  the  Plaintiff  and  Defendant, 
or  any  person  to  be  authorized  by  them  respectively  by 
any  writing,  &c.  do  go  before  the  Master,  and  in  his  pre- 
sence draw  lots  for  their  turns  of  nomination"  (6). 


The  authority  thus  afforded  by  Lord  Hardwicke  is 
certainly  not  contradicted,  but  very  much  confirmed,  by 
what  little  other  authority  there  is  upon  the  subject.  A 
reference  was  made  to  Rollers  Abridgement  (it  is  in  JVbr- 
man  French  and  the  language  is  a  little  loose)  as  to  who 

is 


(a)  2  Atk.  482. 

(6)  The  Decree  then  pro- 
ceeded as  follows; — "  And  that 
such  of  them  to  whose  lot  the 
first  turn  shall  fall  do  nominate 
a  proper  person  to  the  office  of 
clerkship  now  vacant  and  that 
the  person  to  whose  lot  the  second 


turn  shall  fall  do  nominate  a 
proper  person  to  such  of  the  said 
offices  of  clerkship  as  shall  next 
become  vacant  and  so  from  time 
to  time  alternately  and  by  turns  as 
any  of  the  said  offices  of  clerk- 
ship shall  become  vacant/* — E^. 
Lib.  1742,  folio  96. 
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is  to  present  to  a  church  in  the  case  of  coparceners,        1856. 
tenants  in  common  or  joint  tenants;  and  it  is  there  said     /'^'^'^''^'^ 
that  if  they  cannot  agree  the  eldest  shall  present  on  the  nrst  v. 

voidance,  and  on  the  second  the  second,  and  so  on,  plainly  Babee. 
intimating  that  what  JRolle  was  there  particularly  speaking 
of  were  coparceners  and  coparceners  only.  The  section  is 
one  of  a  number  of  sections  relating  to  the  presentation  by 
coparceners,  tenants  in  common,  and  joint  tenants  ;  and  it 
is  quite  clear  that  that  particular  provision  had  reference 
only  to  coparceners.  The  word  **  eigne,"  applied  to  the 
person  to  present,  is  a  word  which  has  reference  to  co- 
parceners, and  that  word  and  the  ^'  enitia  pars"  derived 
from  it  relate  to  coparceners,  and  to  coparceners  only. 
Whatever  authority  therefore  is  to  be  deduced  from  this 
book,  which  speaks  of  coparceners  not  presenting  alto- 
gether but  successive,  must  be  taken  as  an  authority  ap- 
plicable to  coparceners  as  a  class  distinguishable  from 
tenants  in  common  and  joint  tenants ;  and,  that  being  so, 
it  is  no  authority  whatever  for  tenants  in  common  pre- 
senting successive. 

I  must  confess,  however,  that,  even  if  there  had  not 
been  any  reason  of  the  kind  I  have  just  mentioned,  I 
should  have  been  very  slow  to  adopt  the  doctrine  of 
**  eigne**  about  tenants  in  common,  because  it  is  of  the 
Tery  essence  of  tenants  in  common  that  they  acquire  or 
may  acquire  their  title  by  different  instruments.     The 
common  illustration  always  is,  that  if  there  be  three  or 
tDore  joint  tenants  and  coparceners,  and  they  all  convey, 
that  they  become  tenants  in  common.   What  is  the  mean- 
ing of  the  eldest  tenant  in  common  ?     I  can  understand 
"^vhen  a  tenancy  in  common  has  been  created  by  a  devo- 
lution from  coparcenary,  that  one  of  the  tenants,  although 
^ot  the  eldest,  may  stand  in  the  place  of  the  eldest  co- 
J>arcener,  and  may  thus  have  a  sort  of  right  by  eign6ship ; 
^ut,  as  to  tenants  in  common  not  created  by  the  severance 

G  G2  or 
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1856.       or  destruction  of  a  coparcenary,  the  term  eldership  has 


JOHMfTOME 


no  meaning.     One  person  may  be  the  eldest  although  he 
"v.  may  have  derived  his  title  yesterday,  and  the  youngest 

Baber.  jjjj^y  j^j^^g  derived  his  title  for  a  longer  period  of  time. 
1  think,  therefore,  that  there  is  no  analogy  furnished  by 
the  case  of  eldership  in  coparcenary  which  can  possibly 
be  applicable  to  the  case  of  tenants  in  common. 

Besides  the  authority  of  Lord  Hardwicke  in  the  case 
I  have  referred  to,  there  is  a  passage  in  Co.LiU,  186  a, 
where  a  difference  is  evidently  pointed  out  between  joint 
tenants  and  tenants  in  common  and  coparceners,  for  it  is 
stated  that  if  two  or  more  coparceners  cannot  agree,  the 
result  is  that  they  may  present  successive,  intimating 
that  such  could  not  be  the  case  as  to  any  person  daimii^ 
a  right  in  common  other  than  in  coparcenary. 

I  think,  therefore,  that  the  order  of  the  Master  of  the 
Rolls  is  inaccurate,  and  that  we  must  refer  it  to  the  Judge 
for  the  Vacation,  who  will  refer  it  to  his  Clerk,  to  settle  by 
lot  between  the  seven  who  shall  nominate,  and  then  the 
trustee  must  present  the  person  who  may  be  selected  b 
the  party  who  draws  the  lot.  The  costs  of  all 
must  come  out  of  the  testator's  estate. 

The  Lord  Justice  Knight  Bruce. 

I  wish  that  I  could  have  seen  my  way  to  the 
elusion  at  which  the  Master  of  the  Rolls  has  arriv 
in  favour  of  the  heir  of  the  family  who  has  a  son  in 
orders.  I  regret  very  much  to  be  obliged  to  decide 
against  him,  but  I  feel  myself  constrained  to  come  to 
the  same  conclusion  as  the  Lord  Chancellor.  In 
ence  to  the  shares  which  are  in  settlement,  we  think 
that  the  tenants  for  life,  and  not  the  trustees,  should 
represent  those  shares.  As  we  only  now  provide  for  one 
presentation,  if  as  may  possibly  happen  the  living  shall 

again 
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again   become  vacant   before  the  sale^  the  parties  will        1866. 
have  to  come  to  the  Court  again.  v^^s*-^^ 

Johnstone 

V, 

Baber. 


The  following  was  the  Order  drawn  up  in  pursuance  of 
the  foregoing  decision. 

*^  Upon  the  Petition,  &c.    And  upon  hearing  Counsel 
for,  &c.   Their  Lordships  do  order  that  the  said  order  of 
the  Master  of  the  Rolls  dated  the  2nd  day  of  August 
1856  be  varied    And  their  Lordships  do  declare  that  the 
right  of  presentation  to  the  Rectory  of  Culmington  men- 
tioned in  the  will  of  Charles  Johnstone  the  testator  in  the 
Petition  named  upon  the  avoidance  thereof  by  the  death 
of  the  said  testator's  son  William  Johnstone  the  last  in- 
cumbent thereof  passed  by  the  will  of  the  said  testator 
Charles  Johnstone  and  that  such  right  of  presentation 
is  now  vested  in  the  Defendant  John  Lloyd  the  surviving 
executor  of  the  will  and  devisee  of  the  trust  estates  of 
the  Defendant  Henry  Lloyd  deceased  the  last  surviving 
trustee  of  the  will  of  the  said  testator  Charles  Johnstone 
for  the  benefit  of  the  following  seven  persons  (that  is  to 
say)    the  Defendant    Charles   Phillips  Johnstone^  the 
Defendant  John  Johnstone y  the  Petitioner  George  John- 
stone,  the  Petitioner  Catherine  Baiigh  widow,  the  Peti- 
tioner   Dame    Louisa    Elizaheth    Parke    widow,    the 
Petitioner  Jane  Jennings  widow,  and  Frederick  Charles 
Johnstone  in  the  Petition  named  the  administrator  with 
the  will  annexed  of  the  V\9\u\\S  Richard  Johnstone  de- 
ceased, as  tenants  in  common,    And  such  persons  not 
agreeing  upon  the  clerk  to  be  nominated  for  presentation 
to  the  said  living  by  the  said  Defendant  John  Lloydy 
It  is  ordered  that  such  seven  persons,  or  their  respective 
solicitors  on  their  behalf,  do  draw  lots  which  of  them 

shall 
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1856.        shall  Dominate  a  clerk  for  presentatioQ  to  the  said  living 
^^^^^       by  the  said  John,  Uoyd  before  the  Jadge  to  whose  Court 
V.  these  causes  are  attached,  or  during  the  Vacation  before 

Bahee.  ^uy  other  Judge  of  this  Court.  And  it  is  ordered  that 
the  said  Defendant  John  Uoyd  do  present  to  the  said 
living  upon  the  said  avoidance  such  clerk  as  shall  be 
nominated  by  such  one  of  the  said  seven  persons  as  shall 
be  named  in  the  certificate  of  the  Chief  Clerk  as  the  person 
by  lot  entitled  to  nominate  the  clerk  for  presentation  to 
the  said  living  as  aforesaid.  And  as  soon  as  maybe 
after  such  presentation  shall  have  been  made.  It  is 
ordered  that  the  said  advowson  of  the  said  Rectory  of 
Culmington^  and  the  said  testator's  messuages  lands  and 
hereditaments  situate  in  the  parish  of  Culmington  in  the 
county  of  Salop,  be  sold  with  the  approbation  of  the  said 
Judge,  And  it  is  ordered  that  the  money  to  arise  by  the 
said  sale  be  paid  into  the  Bank  with  the  privity  of  tbe 
Accountant-General  of  this  Court  to  the  credit  of  these 
causes."  The  Order  then  gave  directions  as  to  payment 
of  the  costs  of  all  parties  out  of  the  testator's  estate,  and 
ordered  that  the  Petition  presented  by  the  Appellants  to 
the  Master  of  the  Rolls  should  in  all  other  respects 
stand  over  to  be  disposed  of  by  his  Honor,  with  liberty 
to  any  of  the  parties  to  apply. 
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1865. 


TENCH  V.  CHEESE.  Afcry29. 

June  \y  27. 

npHIS  was  aa  appeal  froDi  a  decision  of  the  Master     Before  The 
•*•      of  the  Rolls  on  a  Petition  presented  in  the  suit,    ^^  ?***"" 

.  .  .  ...  cellor  Lord 

the  mam  question  raised  on  the  Petition  being  whether    Cranworth 
the  trusts  for  accumulation  contained  in  the  will  of  John    Loj^db  Jui- 
Sherbuffie,  the  testator  in  the  cause^  were  void  within  the        ticks. 
Thelluston  Act  39  &  40  Geo.  3,  c.  98  :  his  Honor  having  A  testator 
decided  that  the  trusts  were  not  void^  the  heir  at  law,  fnd  personal 
who  was  also  one  of  the  next  of  kin,  appealed.     The  ®"***^  *°  *""" 

,  tees,  m  trust 

following  are  the  circumstances  under  which  the  appeal  to  pay  an  an- 

should  have 
The  testator  John  Sherburne,  by  his  Will,  dated  the  Jaise  4000/.  for 
25th  April  1831,  devised  and  bequeathed  to  two  trustees  *^e  younger 
and  their  heirs  executors  &c.,  all  his  real  and  personal  he  gave  the 

estate  upon  trust  to  permit  his  wife  to  enjoy  his  dwell-  'f**^"®  "with 
^  ^    ^  ^  ^  the  accumula- 

ing-house  and  furniture  durante  viduitate,  and  '^  out  of  tion  thereof 
the    rents  issues    and    profits   dividends   interest  and  direct  my^sai/ 
income  of  all  other  his  real  and  personal  estate"  to  trustee  or  trus- 

tooM  to  nlace 

raise  and  pay  his  widow  1,000/.  a  year  durante  vidui-  outonmort- 

tate,  gageaoringo- 
vemment  se- 
curities in  the 
public  funds'*  upon  trust  for  the  eldest  son  of  M,  P.  S.  on  his  attaining  twenty-one 
and  taking  the  testator's  name,  and  if  there  should  be  no  child  of  M,  P.  S,  then 
on  trust  for  £.  B.  T,  upon  attaining  twenty-five  and  takine  the  testator's  name :  at 
the  expiration  of  twenty-one  years  from  the  testator's  death  M.  P,  S.  had  no  child : — 
UeUf  that  the  will  contained  an  express  direction  to  accumulate,  and  that  the  case  fell 
within  the  Thetluuon  Act. 

Although  the  will  contains  no  express  direction  to  accumulate,  yet  if  an  accumula- 
tion necessarily  takes  place  by  reason  of  the  form  in  which  the  property  is  eiven, 
the  case  falb  within  the  Act.  SembUf  By  the  Lord  Chancellor  and  the  Lord  Juitice 
Turner. 

Beld,  also,  following  the  decision  in  the  case  of  Boughton  v.  Boughton^  1  H.  L. 
Ca.  406,  that  the  annuity  to  M.  P,  S.  was  primarily  payable  out  of  the  personal 
estate.  By  the  Lord  Chancellor  and  the  Lord  Juttice  Turner,  dubitante  the  Jjord 
Justice  Knight  Bruce. 

Vol.  VI.  H  H  D.H.Q. 
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I  *'>S.  ti:^.  izii   ^  c^n  z4  istt  suse  rests  md 

TT"^  i;i:«»:*t*  iixi  =>?:*&£*  l;  r«T  Abi  P^rrm  an  amnitT  of 

«.  V/A.  a  Tear :  and  f^b^ect  tbereco  be  diigcicd  the  tnastctt 


Cxzuz. 


u>  §:ar^  |x»ics(£ed  c/  h  s  real  and  pcrsooal  estates  vpoa 
xrostt  xo  rajse  4,C*.«>L  ibr  his  Touiger  cUdreo,  **  and  tlie 
f^r^  residue  ax>d  rpfiiader  ci  his  teal  and  penonal 
estate'  be  gave  to  bis  eidest  soo  and  his  hesrsvand  if  no 
§OQ  to  bis  eldest  dangbtef  axKl  her  heirs :  and  in  caK 
tbere  shoaSd  be  do  such  cfaihl  inrng  at  his  deadi,  then 
as  to  the  whole  ofbis  said  real  and  personal  estates  and 
the  accDmulations  and  saTia^:  ^if  anT>  upon  tntst  to  pay 
Maria  Parry  Skerbwrme  200L  a  Tear,  which  opon  the 
tenDinatioo  of  the  wife^s  interest  was  to  be  increased  to 
500/1  a  year. 

The  testator  then  proceeded  as  follows : — '^  And  if 
the  said  Jfaria  Parry  Skerburme  shoold  hare  any  child 
or  children  lawfully  begotten  I  direct  my  said  trustee 
or  trustees  for  the  time  being  to  raise  the  sum  of  4,0002. 
on  my  real  and  personal  estate  to  be  equally  divided 
between  all  the  younger  children  of  Maria  P.  Sker* 
burne  if  more  than  one  share  and  share  alike  on  their 
attaining  the  age  of  twenty-one  years  and  the  share  or 
shares  of  such  younger  child  or  children  respectively  as 
shall  depart  this  life  before  the  said  age  of  twenty-one 
years  to  be  equally  divided  with  the  accumulation  (if 
any)  between  them  share  and  share  alike  And  all 
the  rest  residue  and  remainder  of  my  real  and  per* 
soiial  estate  with  the  accumulation  thereof  which  I 
hereby  direct  my  said  trustee  or  trustees  to  place  out  on 
mortgages  or  in  government  securities  in  the  public 
funds  upon  trust  for  the  eldest  son  of  the  said  Maria 
P.  Sherburne  and  his  heirs  and  assigns  on  his  attaining 
the  age  of  twenty-one  years  he  taking  the  name  of 
Sherburne  and  if  there  should  be  no  son  of  the  said 
Maria  P.  Sherburne  then  upon  trust  for  the  eldest 

daughter 


CASES  IN  CHANCERY. 

dadghter  of  the  said  Maria  P^  Sherburne  her  heirs  and 

assigns  on  her  attaining  the  age  of  twenty-one  years 

she  taking  the  name  of  Sherburne    And  in  case  there 

shall  be  no  child  or  children  of  the  said  Maria  P.  Sher- 

burnt  or  in  ease  the  child  if  but  one  or  all  the  children 

if  more   than   one  of  the   said  Maria  P.  Sherburne 

shoald  depart  this  life  being  a  son  or  sons  under  the 

age  of  twenty-one  years  without  leaving  any  issue  of  his 

or  their  body  or  respective  bodies   lawfully  begotten 

Irving  at  his  or  their  death  or  respective  deaths  or  being 

8  daughter  ot  daughters  under  the  age  of  twenty-one 

years  without  having  been  married  with  the  consent  of 

my  said  trustee  or  trustees  for  the  time  being  then  as 

to  the  whole  of  my  said  real  and  personal  estate  and  the 

accooHilation  and  savings  (if  any)  of  the  rents  dividends 

and  income  thereof  subject  and  without  prejudice  as 

afi>resaid  apon  trust  for  Edward  B,  Tench  he  the  said 

JEdward  B.  Tench  taking  the  name  of  Sherburne  his 

lieirs  ex'^cutors  administrators  and  assigns  respectively 

sbsolately  for  his  and  their  own  use  and  benefit  and 

"to  be  conveyed  assigned  transferred  and  disposed  of  as 

lie  or  U'iry  shall  direct  or  appoint.*'    The  testator  also 

^yy  his  i«  ill  gave  a-  pecuniary  legacy  of  500/.,  which  he 

directed  should  be  raised  out  of  his  personal  estate. 


By  a  Codicil,  dated  the  28th  March  1832,  the  testator 
>-«voked  the  gift  to  Edward  B.  Tench,  and  gave  to  his 
'^rastees  in  the  following  terms, — "  the  whole  of  my  real 
T^jtd  personal  estate  with  the  accumulation  and  savings 
^  if  any)  subject  to  the  provisions  and  conditions  men- 
^^ooed  in  my  said  will  in  trust  (or  John  Sherburne  Tench 
18  heirs  executors  administrators  and  assigns  respec- 
vely  absolutely  on  his  attaining  the  age  of  twenty-five 
ears  he  the  said  John  Sherburne  Tench  taking  the 
ame  and  bearing  the  arms  of  Sherburne  And  if  the  said 
'ohn  Sherburne  Tench  should  not  attain  the  age  of 

H  H  2  twenty- five 
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1855.  twenty-five  years  and  should  die  without  leaving  lawful 
issue  then  1  give  the  whole  of  my  real  and  personal 
estate  and  the  savings  (if  any)  to  my  trustees  above 
named  their  heirs  executors  administrators  and  assigns 
in  trust  for  the  use  and  benefit  of  Edtoard  B.  Tench 
upon  his  attaining  the  age  of  twenty-five  years  be  the 
said  Edward  B,  Tench  taking  the  name  and  bearing 
the  arms  of  Sherburne'* 

The  testator  died  on  the  13th  December  1832  with- 
out ever  having  had  any  issue,  and  his  widow  died  in 
1835:  Maria  Parry  Sherburne  married  Mr.  Archbold, 
but  never  had  any  children,  and  she  was  still  living. 

The  period  of  twenty-one  years  from  the  testators 
death  having  expired  on  the  13th  December  1853,  and 
there  being  considerable  accumulation  and  a  large  sur- 
plus of  income  beyond  the  annuity  of  500/.  a  year,  the 
testator's  heir  at  law  presented  a  Petition,  praying  a 
declaration  that  the  trust  for  accumulation  in  the  will 
beyond  twenty-one  years  from  the  testator's  death  was 

• 

void,  and  that  it  might  be  also  declared  that,  subject  to 
the  annuity  to  Mrs.  Archbold,  the  Petitioner  was,  as 
heir  at  law,  entitled  to  the  rents  of  the  testator's  real 
estate,  and,  as  one  of  the  next  of  kin,  to  a  share  of  the 
income  of  the  personal  estate  ''  from  the  said  14th 
day  of  December  1853"  until  there  should  be  issue  of 
Maria  Parry  Archbold  entitled  in  possession  under  the 
said  will  to  the  testator's  real  and  personal  estate,  or 
until  the  Plaintiffs,  John  S.  Tench  and  Edward  B. 
Tench,  or  one  of  them,  should  become  entitled  in  pos- 
session to  the  same  estates,  and  the  Petition  prayed 
payment  and  consequential  directions. 

This  Petition  was  heard  by  the  Master  of  the  Bolls  in 
July  1854 ;  and  in  November  following  his  Honor  de- 
livered 
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livered  judgment,  holding  that  the  will  contained  no 
express  direction  to  accumulate;  that  the  accumulation 
took  effect  by  reason  of  the  law  and  practice  of  the 
Court  and  not  by  reason  of  any  direction  given  by  the 
testator,  and  that,  this  being  so,  the  case  did  not  there- 
fore come  within  the  meaning  of  the  Thelltisson  Act 
On  another  point  which  was  raised  by  the  Petition, 
namely,  whether  the  annuity  to  Mrs.  Archbold  ought 
to  be  paid  pari  passu  out  of  the  real  and  personal 
estate  or  exclusively  out  of  the  personal  estate,  his 
Honor  gave  no  opinion. 
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A  full  report  of  the  hearing  before  the  Master  of  the 
Rolls  will  be  found  in  the  19th  Volume  of  ^r.BeavaiCs 
Reports,  p.  3,  from  which  the  foregoing  statement  of 
the  will  and  codicil  and  other  facts  has  been  taken. 

The  Petitioner,  the  heir  at  law  and  also  one  of  the 
next  of  kin  of  the  testator  as  above  stated,  appealed 
from  the  decision  of  the  Master  of  the  Rolls,  raising 
also  the  question  of  the  mode  in  which  the  annuity 
ought  to  be  paid ;  and  the  appeal  now  came  on  to  be 
heard  before  the  full  Court. 


Mr.  FoUett  and  Mr.   G.  L.  Russell  for  the  Appel- 
lant. 

The  decision  of  the  Master  of  the  Rolls  proceeded  on 
the  ground  that  the  will  in  this  case  contained  no 
express  direction  to  accumulate,  and  that  the  Thellusson 
^ct  only  applies  to  an  express  direction  to  accumulate, 
mnA  does  not  affect  what  may  be  termed  a  necessary 
accumulation.  The  Appellant,  however,  submits,  first, 
^hat  there  is  in  this  will  an  express  direction  to  accu- 
^nulate,  and,  secondly,  that,  if  there  is  not,  the  distinc- 
^on  taken  by  bis  Honor  cannot  be  maintained.  On  the 
Ciret  point,  namely,  the  construction  to  be  put  on  the 

terms 
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1855.       terms  used  by  the  testator,  the  Master  of  the  Rolls  was 
influenced  by  the  case  of  The  Corporation  of  Bridg- 
north  V.  Collins  (a),  but  we  refer  to  Shaw  v.  Rhi'de${b)i 
McDonald  v.  Bryce{c\    Halford   v.   Stains  {d),   and 
Morgan  v.  Morgan  {e),  as  being  inconsistent  with  that 
construction  and  in  favour  of  the  construction  for  which 
the  Appellant  contends.     Supposing,  however,  that  the 
will  does  not  contain  any  express  direction  to  accumu- 
late, we  insist  that,  the  necessary  effect  of  what  the 
testator  has  directed  being  to  cause  an  accumulation, 
the  result  is  the  same  as  if  there  had  been  an  express 
direction,  and  that  therefore   the  case   is  within    the 
Statute:   it  is  submitted  that  the  view  taken   by  the 
Master  of  the  Rolls  on  this  point  is  not  correct :  the 
late  Vice-Chancellor  of  England  indeed,  in  EU>ome  v. 
Goode{f)f  expressed  an  extra-judicial  opinion  to  the 
same  effect  referring  to  Eyre  v.  Marsden  (g) ;  it  is  how- 
ever   impossible   to  reconcile  it   with   the  decision  in 
Griffiths  V.  Vere(Ji)  and  other  cases:  the  Statute  not 
only  strikes  out  the  direction  to  accumulate,  leaving  all 
the  other  dispositions  untouched,  but  by  putting  a  stop 
to  the  accumulation  it  makes  the  will  inoperative  and 
hands  over  the  property  to  the  heir  at  law  or  next  of 
kin  as   in  a  case  of  intestacy ;   Edwards  v.   Tuck  (i), 
Surt  V.  Sturt{k).    The  consequence  of  adopting  the 
view  taken  by  the  Master  of  the  Rolls  would  be  to 
enable  any  man  to  evade  the  Statute  altogether  by 
simply  directing  his  estate  to  be  administered  by  the 
Court,  since  the  practice  of  the  Court  is  always   to 
accumulate. 

They 

(a)  15  Sim.  588.  (e)  4  De  G. /^  S.  164. 

(6)  1  AJj^L  4  Cr.  135 ;   S.  C  (f)  14  Sim,  165. 

tub  nomine  Evans  v.  Hellier,  5  (g)  2  Keen,  564. 

CL^  Fin,  114.  (h)  9  F«.  127. 

(c)  2  Keen,  276.  (i)  3  De  G.,  Aloe.  *  G.  40. 

(d)  16  Sim,  488.  {k)  10  Hare,  415. 
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They  mentioned  also  the  cases  of  Pride  v.  Fooks  (a) 
and  The  Aitamey-Grtneral  ▼.  Alford(b),  aB  to  the  obli- 
gation to  accumulate  which  was  imposed  by  the  will  on 
the  trustees.  They  further  contended  that  the  annuity  of 
60(M.  ought  to  be  paid  exclusively  out  of  the  personal 
estate,  relying  on  Bowghton  v.  Houghton  (c)  as  a  case 
precisely  in  point,  and  citing  Tidd  v.  Lister  {d). 

[The  Lord  Justice  Turner  mentioned  Roberts  v. 
Walker  {e)  as  an  authority  on  the  other  side,  and  at  a 
subsequent  stage  of  the  argument  Generg  v.  Fitz- 
geraUif)]  (g). 

Mr.  R.  Palmer  and  Mr.  W.  W.  Cooper  supported 
the  decision  appealed  from. 

They  relied  generally  on  the  line  of  reasoning  adopted 
by  the  Master  of  the  Rolls,  citing  Wilson  v.  Wilson(h) 
to  show  that  the  Court  must  keep  strictly  within  the 
terms  of  the  Act,  and  insisting  that  the  Act  made  a 
clear  distinction  between  a  direction  to  accumulate  and 
the  mere  postponement  of  enjoyment.  They  drew  atten- 
tion to  the  fact  that  the  view  of  the  Statute  taken  by 
the  Master  of  the  Rolls  had  been  brought  before  the 
House  of  Lords  in  the  argument  of  Evans  v.  Hellier(i). 
They  referred  to  the  case  of  The  Corporation  of  Bridg- 

north 
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(a)  2  Been,  430. 
(6)  19  Jur.  361,  since  reported 
-4  Be  G.,  Mac,  ^  G,  843. 

(f)  1  H.  L.  Cfl.  406. 

((/)  3  I>f  G.,  Mac,  4-  G.  857. 
(e)  1  Run.  if  M.  752. 
(/)  Jacob,  468. 

[g)  A  further  point  was  also  al- 
^ndtd  to,  namely,  whether  the  di*- 
I>oiition  in  question  was  not  the 

of  a  portion,  and  as  such,  not 


within  the  operation  of  the  Statute : 
the  Counsel,  howeirer,  for  the  Re- 
spondents, declined  to  argue  it, 
having  regard  to  what  had  been 
decided  in  the  cases  of  Edwurdt 
V.  Tuck,  3  De  G.,  Mac,  if  G, 
40,  and  Barrington  v.  Liddeli, 
2  De  G.,  Mac.  ^  G.  480. 

(A)  1  Sim,  N,  S,  288;  see 
p.  298. 

(i)  5  CI.  if  Fin.  114. 
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north  V.  Collins  (^a)  and  Morgan  v.  Morgan  (b),  con- 
tending that  they  were  irreconcilable,  and  that  one  or 
other  must  be  overruled,  but  submitting  that  the  former 
was  correct.  They  cited  Griffiths  v.  Vere{c),  ob- 
serving that  Lord  Eldon  there  instanced  a  case  in 
which,  by  the  combined  operation  of  a  direction  to 
accumulate  for  twenty-one  years  and  the  infancy  of  the 
devisee,  an  accumulation  might  go  on  for  forty  years. 
They  also  mentioned  and  commented  on  McDonald  v. 
Bryce  (rf),  Eyre  v,  Marsden  (e),  Lombe  v.  Stoughton  (/), 
Bryan  v.  Collins  (g). 

Mr.  Follett  replied  (A). 

The  Lord  Chancellor. 

This  case  has  been  very  fully  and  ably  argued,  and 
the  interval  which  has  elapsed  since  the  rising  of  the 
Court  on  the  first  day  of  the  hearing,  having  given  an 
opportunity  of  looking  into  the  judgment  of  the  Master 
of  the  Rolls  and  the  authorities  which  have  been  referred 
to,  I  see  no  reason  why  the  Court  should  delay  the 
parties  by  postponing  its  judgment;  and  being  of  opinion 
that  the  view  taken  by  the  Appellant  is  correct,  I  will 
proceed  to  state  shortly  the  grounds  for  the  conclusion 
at  which  I  have  arrived. 


We  have  in  this  case  to 
most  ill  drawn  Acts  to  be 
and  it  is  rather  singular 

(a)  15  Sim,  538. 

(b)  ADcG.if  S.  164. 
(f)  9  Fes,  127. 

(d)  2  Keen,  276. 
(e)  2  Keen,  564 ;   4  MyL  Sf 
Cr.  231. 
(/)  12  Sim.  304. 
ig)  16  Beav.  17. 
(A)  The   personal  representa- 


deal  with  one  perhaps  of  the 

found  in  our  Statute  Book ; 

that  it  should  be  so,  for  it  is 

well 

tives  of  the  testator's  widow,  who 
would  have  been  interested  In 
contending  against  the  view  taken 
by  the  Appellant  of  the  mode  in 
which  the  500/.  annuity  was  to 
be  paid,,  though  served  with  the 
Petition  of  Appeal,  did  not  ap- 
pear. 
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well  known  that  it  was  introduced  in  consequence  oF  a 
very  important  will  under  the  sanction  of  the  Lord 
Chancellor  of  that  day,  that  it  was  much  considered 
and  underwent  great  discussion,  every  one  concerned 
feeling  the  importance  of  the  subject :  it  is,  however, 
notwithstanding  framed  unfortunately  in  such  very 
obscure  language,  that  it  has  been  found  exceedingly 
difficult  to  apply  it  to  the  different  cases  which  from 
time  to  time  have  arisen. 


The  ground  on  which  the  Master  of  the  Rolls  has 
proceeded  in  the  case  before  us  is  this ;— he  says  that 
there  is  no  express  direction  in  the  will  to  accumulate, 
that  the  accumulation  takes  place  not  by  reason  of  any 
direction  of  the  testator,  but  by  reason  of  the  property 
being  given  contingently  after  an  indefinite  lapse  of 
years,  during  which  time,  if  there  is  nobody  to  enjoy  it, 
it  must  by  the  rule  of  the  Court  be  accumulated,  and 
that  this  is  not  what  the  Statute  in  terms  points  out  or 
means  to  restrain.  I  do  not  think,  for  the  reason  I  will 
state,  that  it  is  necessary  for  me  now  to  decide  whether 
this  view  of  the  Act,  which  also  seems  to  have  been  en- 
tertained by  the  late  Vice-Chancellor  of  England^  be  or 
be  not  the  correct  one,  but  I  should  not  be  discharging 
my  duty,  if  I  were  not  to  state  that  my  opinion,  so  far  as  it 
goes,  is  that  the  distinction  is  an  unsound  and  impossible 
one.  If  a  testator  directs  that  to  be  done  which,  as  a 
necessary  consequence,  leads  to  an  indefinite  accumu- 
lation, he  must  within  the  meaning  of  the  Statute  be 
taken  to  have  directed  accumulation :  that  rests  on  a 
principle  of  law  which  is  applied  to  every  case  and  is 
pre-eminently  applicable  in  cases  of  construction  of  wills. 


It  was  only  yesterday  that  I  happened  to  meet  with 
^ne  of  the  learned  Judges  (Mr.  Baron  Parhe),  and 
talking  with  him  on  a  subject  germane  to  the  present, 

he 
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1855.  he  mentioned  a  case  which  struck  me  as  having  con- 
siderable application  to  the  one  before  us.  lie  said  that 
early  in  his  judicial  career  an  action  for  trespass  was 
brought  against  a  person  for  having  thrown  a  quantity 
of  lime  or  gravel  into  the  garden  of  his  neighbour's 
house  ;  the  Defendant  pleaded  not  guilty,  and  it  turned 
out  upon  the  evidenee  that  he  had  directed  one  of  bis 
workmen  to  accumulate  upon  his  the  Defendant's  own 
ground  adjoining  the  garden  in  question  a  great 
quantity  of  earth  gravel  and  lime  but  had  expressly 
told  the  man  to  take  particular  care  that  the  neighbour 
was  not  damaged  ;  he  however  had  directed  the  accu* 
mutation  to  be  made  in  such  a  mode  that  the  jury  were 
satisfied  that  the  necessary  consequence  was  that  a 
portion  of  the  lime  would  fall  over  into  the  garden  ;  the 
learned  Judge  said  that  he  had  very  much  doubted 
about  it  at  the  time  but  had  since  been  satisfied  that  the 
Court  came  to  a  right  decision  in  holding  that  an  action 
of  trespass  laid  against  the  master,  because  the  servant 
was  only  doing  that  which  the  master  ordered  hitn  to 
do,  and  which  the  jury  thought  would  necessarily  lead 
to  the  falling  of  the  lime  upon  the  neighbour's  garden. 
It  struck  me  that  this  was  rather  pertinent  to  the  present 
case,  for  if  such  be  the  principle  applicable  to  a  matter 
of  criminal  proceeding,  a  multo  fortiori  ought  it  to  be 
applied  when  we  are  looking  at  and  considering  the 
language  of  a  will  to  see  whether  the  testator  does  or 
does  not  direct  that  which  is  the  necessary  consequence 
of  his  will.  The  leaning  then  of  my  opinion  is,  that,  if 
I  had  to  decide  the  point,  I  should  hold  that  if  a 
testator  directs  his  property  to  go  in  such  a  course,  that 
upon  certain  contingencies  there  must  be  an  accuam- 
lation  beyond  twenty-one  years,  he  does  direct  that 
upon  those  contingencies  the  accumulation  shall  take 
place  beyond  that  time.  Nor  do  I  think  that  this 
opinion  is  at  all  interfered  with  by  what  fell  fiiom  Lord 

Etdan 
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IXdan  in  Griffiths  t.  Vere  (a)  :  in  truth  I  never  thought 
that  illustration  used  by  Lord  Eldon  was  made  with  his 
usual  felicity^  where  he  speaks  of  property  getting  into 
the  hands  of  an  infant,  and  the  Court  then  directing  it 
to  be  accumulated.  Accumulation  there  has  a  dif- 
ferent meaning  and  aspect  from  accumulation  directed 
while  the  enjoyment  of  the  property  is  in  suspense.  In 
the  instance  of  property  coming  to  an  infant,  accumu- 
lation is  only  just  that  which  if  it  was  not  the  case  of 
an  infant,  the  owner  might  do  for  himself:  if  he  chooses 
to  accumulate  the  rents  instead  of  spending  them,  he 
may  do  so  :  and  when  the  property  comes  to  an  infant, 
as  the  infant  has  no  will  to  say  whether  it  shall  be 
spent  or  accumulated,  the  Court  expresses  its  will  for 
the  infant,  and  says  that  the  most  advantageous  way 
of  applying  the  rents  is  to  accumulate  them  for  him, 
that  is,  for  the  benefit  of  the  person  who  is  in  posses- 
sion :  this  is  a  totally  different  thing  from  accumulating 
a  fund,  so  that  it  is  to  go  as  a  suspense  fund  afler  an 
indefinite  lapse  of  time  to  somebody  for  whose  benefit 
it  was  not  accumulated  and  who  was  not  in  the  enjoy- 
ment during  the  time  of  accumulation  :  the  illustration 
therefore  does  not  seem  to  me  to  bear  at  all  upon  the 
present  case.  The  opinion,  however,  which  I  have  just 
expressed,  is  beyond  the  present  question,  because  if  it 
were  necessary  to  hold  that  there  must  be  an  express 
direction  to  accumulate,  I  cannot  read  this  will  without 
coming  to  the  conclusion  that  there  is  such  an  express 
direction.  I  presume  it  cannot  be  contended,  that  the 
testator  most  say  in  words,  **  I  direct  my  trustees  to 
accumulate;^'  if  he  gives  a  direction  which  means 
the  same  thing,  that  will  be  a  direction  to  accumulate. 
What  the  testator  here  says  is  this,  *'  And  the  share  or 
shares  of  such  younger  child   or  children  respectively 

as 
(a)  9  Ves.  127. 
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1856.  as  shall  depart  this  life  before  the  said  age  of  twenty- 
one  years  to  be  equally  divided  with  the  accumuIatioD 
(if  any)  between  thera**  (the  words  "if  any**  were 
necessary  because  some  circumstances  might  have  hap- 
pened in  which  there  would  not  be  any  accumulation 
at  all),  "  share  and  share  alike  and  all  the  rest  residue 
and  remainder  of  my  real  and  personal  estate  with  the 
accumulation  thereof  which  I  hereby  direct  my  said 
trustee  or  trustees  to  place  out  on  mortgages  or  in 
government  securities  in  the  public  funds  upon  trust" 
&c.  Do  these  words,  "  which  I  hereby  direct  my  said 
trustee  or  trustees  to  place  out  on  mortgages  or  in 
government  securities  in  the  public  funds/'  mean  "which 
I  direct  them  to  accumulate  to  make  investments  of  in 
the  public  funds  from  time  to  time'*?  it  appears  to  me 
that  they  amount  to  an  express  direction  to  accumulate. 
Such  being  the  state  of  the  case,  all  the  discussion  into 
which  the  Master  of  the  Rolls  very  ably  and  elaborately 
goes  on  the  several  authorities  which  conflict  on  the 
subject  is  out  of  the  question,  because  I  think  that  his 
Honor,  if  he  had  interpreted  the  will  as  I  do,  would  have 
held  that  the  case  was  within  the  Statute.  I  therefore 
do  not  think  it  necessary  to  notice  the  cases  of  The 
Corporation  of  Bridgnorth  v.  Collins  (a),  Elborne  v. 
Goode{b),  Morganv. Morgan (c),  M* Donald Y.Bryce{d\ 
and  others,  which  have  been  referred  to  in  the  argument : 
they  relate  to  the  question,  what  would  have  been  the 
result  if  there  had  not  been  the  words  to  which  I  have 
referred,  but  there  being  those  words  no  question  what- 
ever seems  to  me  to  arise.  I  am  thus  of  opinion,  with 
great  respect  to  the  Master  of  the  Rolls,  that  he  came 
to  a  wrong  conclusion,  and  that  there  was  this  direction 
to  accumulate ;  and  the  result  is,  that  the  accumulation 
must  be  stopped  at  the  end  of  twenty-one  years. 

The 

(a)  15  Sim.  538.  (c)  4  De  G.  ^  5.  164. 

(6)  14  Sim.  165.  (d)  2  Keen,  276. 
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The  other  point  which  was  made  as  to  the  annuity  is, 
I  think,  determined  by  the  case  of  Boughton  v.  Bough- 
ton  (a).  It  seems  to  me  to  have  been  there  decided, 
that  where  an  annuity  is  charged  upon  a  mixed  fund  of 
real  and  personal  estate,  if  the  real  estate  is  directed  to 
be  sold,  the  ordinary  rule  that  prevails  as  to  debts  will 
prevail  in  spite  of  that  charge.  No  doubt  the  only 
meaning  is,  that  it  is  to  be  paid  out  of  the  personal 
estate  if  sufficient,  and  if  insufficient  to  be  charged  upon 
the  real  estate.  This  point  was  not  decided  by  the 
Master  of  the  Rolls,  because  it  did  not  arise :  I  have 
given  ray  opinion  upon  it,  and  all  that  it  will  be  ne- 
cessary to  do  is  to  make  a  declaration  in  the  order 
accordingly. 


The  Lord  Justice  Knight  Bruce. 

This  case  appears  to  me  also  to  fall  within  the  Thel-- 
lusson  Act,  unless  indeed  it  is  saved  by  the  second  section 
of  that  statute.  The  Lord  Chancellor  and  the  Lord 
Justice  Turner  are  both  of  opinion  that  it  is  not  saved 
by  the  second  section,  and  I  need  not  say  that  they  are 
very  likely  to  be  right.  I  am  not,  however,  entirely  free 
from  doubt  as  to  the  point  on  the  second  section,  but  the 
doabt  b  of  course  immaterial. 

With  regard  to  the  question  of  throwing  the  annuity 
of  600/.  a  year  on  the  income  of  the  personalty  to.  the 
i^Iief  of  the  rents  of  the  real  estate,  and  not  charging 
lx>tb  with  it,  pari  passu,  according  to  their  respective 
amounts,  I  entertain  some  doubt  also ;  but  the  agree- 
ment in  opinion  of  the  Lord  Chancellor  and  the  Lord 
Justice  Turner,  upon  this  point  likewise,  renders  the 
latter  doubt  as  unimportant  as  the  former. 

The 

(a)  1  H.  L.  Ca.  406. 
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The  Lord  Justice  Turner* 

It  is  not  necessary  m  this  case  to  dkeeide  what  wi)( 
amount  to  a  disposition  of  real  or  personal  estate, 
whereby  the  profits  and  produce  are  directed  to  be  ac^ 
cumulated,  and  the  beneficial  enjoyment  postponed. 
Had  it  been  necessaiy  to  decide  that  question,  I  should 
certainly  have  desired  further  time  to  consider  it.  Pos^ 
sibly  it  may  be  found  in  the  result  to  depend  upon  the 
provisions  of  each  particular  instrument,  whether  on  the 
true  construction  of  the  instrument  the  accumulatiofh 
was  a  primary  object  or  incidental  merely.  In  the  pre- 
sent case,  however,  as  I  have  already  observed,  it  doe9 
not  seem  to  me  to  be  necessary  to  touch  that  point,  for, 
as  I  understand  this  will,  it  contains  an  express  direction 
to  accumulate  the  income  of  the  property ;  and  no  one 
has  doubted,  or  can  doubt,  that  if  there  be  an  express 
direction  to  accumulate  beyond  the  period  allowed  by 
faiw,  that  accumulation  must  feul.  The  directions  of  thi» 
will  are  in  these  terms  :  '^  And  all  the  rest,  residue  and 
remainder  of  my  real  and  personal  estate,  with  the  ae^ 
cumulations  thereof,  which  1  hereby  direct  my  said 
trustee  or  trustees  to  place  out  on  mortgages,  or  id 
government  securities."  It  seems  to  me  that  the  woids 
"  which  I  hereby  direct"  have  reference  to  the  imme- 
diately preceding  words  of  accumulation,  and  are  to  be 
read  *'  which  accumulation  I  hereby  direct,"  and  thai 
the  case  therefore  falls  directly  within  the  statute. 


That  question  being  so  disposed  of,  it  was  argued, 
that  according  to  the  decided  cases,  the  direction  to 
accumulate  was  to  be  struck  out  of  the  will,  leaving  the 
other  directions  in  the  will  to  take  effect ;  bat  I  think 
this  argument  rests  upon  a  misunderstanding  of  some 
expressions  used  by  Lord  Langdale,  for  the  effect  of  the 
argument,  if  it  prevailed,  would  be  wholly  to  repeal  the 

provisions 
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proviuons  of  the  statute,  and  to  bave  the  accumulations 
to  take  effect  according  to  the  intentions  of  the  testator 
against  the  proviaion»  of  the  statu te« 

There  remains  then  the  question  upon  the  subject  of 
the  annuity.  I  agree  in  the  opinion  expressed  by  the 
ix>rd  Chancellor  upon  that  point,  that  the  case  is  in  that 
respect  wholly  gorerned  by  Bougkton  v.  Boughton, 
vrbichy  as  I  understand  it,  establishes  this  distinction, 
that  where  there  is  a  mixe  i  fund  of  reat  and  personal 
estate,  the  mere  fact  of  the  ^eal  and  personal  estate  being 
given  together  does  not  constrtute  them  a  mixed  fund 
for  the  payment  of  debts,  legacies  or  annuities ;  but  that 
in  order  to  effect  that  purpose  there  must  be  a  direction 
fbr  the  sale  of  the  real  estate,  so  as  to  throw  the  two 
funds  absolutely  and  inevitably  together  to  answer  the 
common  purposes  of  the  will. 
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After  the  above  decision  was  pronounced,  the  cause 
came  on  to  be  spoken  to  on  Minutes ;  and  the  personal 
representative  of  the  testator's  widow,  who,  though 
served  with  the  Petition  of  Appeal,  had  not  appeared  as 
above  stated  (see  ante,  p.  460,  note  (h)  ),  applied  for  and 
obtained  permission  to  be  heard  on  the  point  that  the 
annuity  of  600/.  should  be  paid  pro  rat&  out  of  the  real 
and  personal  estate.  The  case  now  came  on  for  that 
purpose  accordingly. 

Mr.  Elmsley^  with  whom  was  Mr.  Beavan^  appeared 
for  the  representative  of  the  widow. 

He  submitted  that  the  question  was  what  was  the 
testator's  intention,  and  that  this  was  to  be  gathered 
from  the  whole  will;  that  it  was  not  necessary  to  im- 
pugn 


June  27. 
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pugn  the  decision  in  Boughton  v.  Boughton  (a),  which 
went  on  the  particular  terms  of  the  will,  although  it 
was  to  be  observed  that  Lord  8t»  Leonards  had  ex- 
pressed his  disapproval  of  the  judgment  there  given  (6): 
in  that  case  it  might  be  said  that  there  was  no  direction 
or  evidence  of  intention  that  the  ordinary  rule  of  admi- 
nistration should  be  departed  from,  but  in  the  present 
case  a  sufficient  intention  was  to  be  collected  from  the 
will  to  enable  the  Court  to  arrive  at  the  conclusion  that 
the  testator  meant  to  charge  both  funds ;  for  instance, 
the  testator  in  giving  the  legacy  of  600/ ,  expressly 
charged  it  on  his  personal  estate.  He  cited  JFalkner  v. 
Chace{c\  and  Young  v.  Hassardid). 


Mr.  Follett  appeared  for  the  Petitioner,  but  was  not 
called  on  by  the  Court. 


The  Lord  Chancellor. 

I  do  not  think  there  is  any  distinction  between  the 
present  case  and  that  of  Boughton  v.  Boughton.  In 
that  case  it  was  decided  that,  where  there  was  a  devise 
and  bequest  of  a  mixed  fund  of  real  and  personal  estate 
to  trustees  upon  trust  to  receive  the  rents  and  profits 
and  to  pay  certain  annuities,  primi  facie,  the  personal 
estate  is  the  primary  and  the  real  estate  the  auxiliary 
fund  for  such  payment.  This  is  the  rule,  and  it  is  better 
to  have  a  rule  well  settled,  than  in  each  case  to  discuss 
an  abstract  proposition  while  looking  for  the  testator's 
supposed  intention.  The  distinction  which  has  been 
attempted  to  be  drawn  from  the  terms  of  the  gift  of  the 
600/.  legacy  cannot  in  my  opinion  be  made,  nor  do  I 
think  that  the  rule  laid  down  in  Boughton  v.  Boughton 
is  in  any  respect  an  inconvenient  one :  it  may  indeed 

sometimes 

(a)  1  H.  L.  Ca,  406.  (c)  9  Hare,  280. 

(6)  Sugden'i  Law  of  Property,         (d)  1  Jone$  if  Lot.  466. 
p.  438. 
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sometimes  militate  against  the  testator's  intention,  but, 
on  the  other  hand,  it  may  be  said  that  it  is  a  convenient 
rule,  inasmuch  as  the  personal  estate  is  more  readily 
available  for  the  payment  of  charges  than  the  real 
estate.  The  decision  in  Bovghton  v.  Boughton  may 
appear  to  some  to  be  opposed  to  the  intention  of  the 
testator  in  that  particular  case,  but  whether  that  be  so 
or  not,  the  rule  is  there  clearly  laid  down,  and  I  cannot 
see  any  distinction  which  can  be  made  between  that  case 
and  the  present. 

The  Lord  Justice  Knight  Bruce. 

I  continue  to  entertain  a  doubt  upon  this  point,  but 
that  doubt  continues  to  be  immaterial  in  consequence  of 
my  learned  brother  agreeing  with  the  Lord  Chancellor. 

The  Lord  Justice  Turner. 

The  case  of  Boughton  v.  Boughton  is  in  substance 
the  same  as  this.  I  doubted  for  a  moment  whether  the 
cases  were  not  distinguishable  in  the  circumstance  that 
there  was  a  gift  in  Boughton  v.  Boughton  of  the  legacy 
antecedent  to  the  direction  for  payment ;  but,  upon 
looking  at  Boughton  v.  Boughton^  I  find  that  the  trust 
was  out  of  the  rents  and  profits  of  the  trust  estate  to 
pay  the  annuities,  without  any  preceding  giflt  of  the 
annuities.  In  Falkner  v.  Grace  there  was  a  distinction 
which  probably  influenced  my  judgment,  for  the  gift 
there  was  in  moieties. 
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Tench 

V. 

Cheesb. 


The  following  was  the  Order  drawn  up  in  pursuance 
of  the  foregoing  decision  : — 

1.  Let  the  Order  in  these  causes  dated  the  10th  day  of  November 
1S54,  so  far  as  the  same  declares  that  the  accumulations  of  the  rents 
•nd  dividends  incidental  to  the  limitations  contained  in  the  will  of 
Jo4ii  Sherburne  deceased  the  testator  in  the  pleadings  named  is  good 
and  valid  and   orders    that  the   same  be  continued  until  further 

order 
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order  and  orden  that  the  receiver  appointed  in  theae  caoaea  be 
continued  and  as  directs  the  payment  of  the  costs  of  these  auits  as 
therein  mentioned,  be  reversed. 

2.  Declare  that  according  to  the  true  construction  of  the  will  of 
the  said  testator  and  in  the  events  which  have  happened  Ibe  mubs 
dividends  and  income  of  the  residue  and  remainder  of  his  real  and 
personal  estates  subject  as  in  the  said  will  is  mentioned  are  in  eSkcH 
directed  to  be  accumulated  until  an  eldest  son  or  an  eldest  daughter 
of  the  said  M.  P.  Archbold  shall  attain  the  age  of  twentj-ooe 
years,  or  until  some  child  of  the  said  M,  P.  ArchbM  shall  die 
being  a  son  under  the  age  of  twenty-one  years  without  leaving 
issue  living  at  his  death  or  being  a  daughter  under  the  age  of 
twenty-one  years  and  without  having  been  married  with  such  consent 
as  in  the  said  will  mentioned. 


3.  Declare  that  the  aforesaid  direction  for  accumulation  was  valid 
only  for  the  period  of  twenty-one  years  to  be  computed  from  the  13th 
.4ay  of  December  1832  the  day  of  the  death  of  theaaid  testator. 

4.  Declare  thai  the  said  testator  died  intestate  as  to  the  rents 
dividends  and  annual  produce  of  his  real  and  personal  estate  which 
have  accumulated  since  the  14th  day  of  December  1853  the  end  of 
the  said  period  of  twenty-one  years  and  which  hereafter  during  the 
residue  of  the  period  for  which  the  said  accumulation  was  in  effect 
directed  as  aforesaid  may  accrue  due  on  the  said  residuary  teal  and 
.personal  estates. 

5.  Deckre  that  the  residuary  real  and  personal  estates  of  the  said 
testator  and  the  accumulations  which  had  accrued  due  and  been  made 
thereout  on  the  said  14th  day  of  December  1853  the  end  of  the  said 
period  of  twenty-one  years  ought  to  be  secured  for  the  benefit  of  the 
persons  who  may  become  entitled  thereto,  pursMant  Ip  the  pnyvjaiflos 
of  the  said  will. 

6.  Declare  that  the  said  Defendant  John  Tt^lor  Stepketu  as  the 
heir-at-law  of  the  said  testator  at  the  time  of  his  death  is  entitled  to 
the  rents  and  profits  of  the  testator's  residuary  real  estates  accnicd 
due  since  the  said  14th  day  of  December  1853  the  end  of  tlie  aaid 
period  of  twenty-one  years  and  to  the  accumulations  of  such  last- 
mentioned  rents  and  profits  and  to  the  rents  and  profita  of  the  said 
residuary  real  estates  which  hereafter  during  the  life  of  the  said 
Defendant  Maria  Parry  Archbold  or  until  the  trusts  for  aecnmola- 
tion  by  the  said  will  directed  as  aforesaid  shall  have  aomer  cuiaed 
shall  accrue  due  and  to  the  dividends  hereafter  during  tha  Ii|s  of 
the  said  Maria  Pony  Archbold^  or  until  the  trusts  lor  MCitiiiiila- 
tion  so  directed  as  aforesaid  shall  have  sooner  ceaied  to  aocme  dne 
upon  the  fund  which  on  the  said  14th  day  of  December  18M  h|id 
arisen  from  the  accumulated  rents  and  profits  of  the  aaid  raaidniiy 
real  estate. 

7.  D«dare 
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7.  Declare  that  the  Defeodant  John  Griffiths  Beavan  the  younger 
aa  the  administrator  of  the  said  testator's  widow  Mury  Ann  Sherburne 
deceased  and  the  Defendant  John  Taylor  Stephens  as  cousin  and 
one  of  the  nex^t  of  kin  of  the  said  testator  living  at  the  time  of  the 
death  of  the  said  testator  and  the  Defendant  J.  Etfans,  as  the  exe* 
cutor  of  3fary  Stephens  as  cousin  and  only  other  next  of  kin  of  the 
said  testator  at  the  time  of  his  death  are  entitled  to  the  dividends 
and  accumulations  of  dividends  which  since  the  said  14th  day  of 
December  1853  the  end  of  the  said  period  of  twenty-one  years  have 
accrued  on  the  said  testator's  residuary  personal  estate  and  on  the 
accumulations  thereof  on  that  day  and  also  to  the  dividends  which 
hereafter  during  the  life  of  the  said  Defendant  Maria  Parry  Arch" 
bold  or  untO  the  trusta  for  accumulation  by  tlie  said  will  directed  as 
afcH'esaid  shall  have  sooner  ceased  shall  accrue  due  on  the  said  tea- 
tator*s  residuary  perspnal  estate  and  the  accumulations  thereof  on  the 
said  14th  day  of  December  1853  And  declare,  that  the  said  Defendant 
JoAfi  Cr'^hs  Beanan  the  younger  as  such  administrator  of  the  said 
Afory  Ann  Sherburne  deceased  as  aforesaid  the  Defendant  John 
Tajflor  Stephens  in  his  own  right  as  one  of  the  said  next  of  kin  of  the 
said  testator  and  the  Defendant  J.  Evans  as  such  executor  of  the 
laid  Aiary  Stephens  deceased  as  aforesaid  the  only  other  of  the  said 
next  of  kin  as  aforesaid  are  entitled  to  the  said  dividends  and  accu- 
mulations of  dividends  now  due  and  hereafter  to  accrue  due  in  the 
proportions  following,  that  is  to  say,  the  said  Defendant  JoAn  Grff- 
fiihs  Beavan  the  younger  as  administrator  of  the  said  testator's  widow 
Mary  Ann  Sherburne  deceased  to  one  moiety  or  equal  half  part 
thereof,  and  the  Defendant  John  Taylor  Stephens  to  one  equal  fourth 
part  thereof,  and  the  Defendant  J.  Evans  as  executor  of  the  said 
Mary  Stephens  deceased  to  the  remaining  one  equal  fourth  part 
thereof. 

B.  Declare  that  the  annuity  of  1,000/.  per  annum  by  the  said  will 
given  to  the  testator's  widow  for  her  life  and  the  annuity  of  100/.  per 
annum  hy  the  will  given  to  Ann  Parry  for  her  life  and  the  succes- 
■ve  annuities  of  200/.  and  500/.  by  the  said  will  given  to  the  De- 
fendant Maria  Parry  Archbold  for  her  life  were  and  are  primarily 
chaiged  upon  and  payable  out  of  the  testator's  residuary  personal  estate 
in  exoneration  of  his  residuary  real  estate. 

9.  Declare  that  the  costs  of  all  parties  of  this  suit  by  the  said 
.Order  of  the  1 0th  day  of  November  1 854  directed  to  be  taxed  and 
the  costs  of  all  parties  occasioned  by  this  re-hearing  and  the  inquiries 
hereby  directed  except  so  much  of  such  costs  as  may  arise  from  the 
•eparation  of  the  funds  belonging  to  the  said  testator's  heir  at  law  and 
hia  widow  and  next  of  kin  as  aforesaid  ought  to  be  paid  out  of  the 
general  estate  of  the  said  testator  including  the  fund  accumulated  up 
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to  the  Mid  14th  day  of  Daember  1853  the  end  of  the  nid  period  of 
twenty-one  yean. 

10.  Declare  that  lo  much  of  the  coats  of  thii  lait  as  maj  am 
from  the  leparatioD  of  the  fiindB  belonging  to  the  teatator  a  heir  at  law 
and  hia  next  of  kin  ought  to  be  apportioned  pro  rata  between  tbt 
funds  of  the  aaid  heir  at  law  and  next  of  kin  And  let  the  ioQowiog 
inquiries  be  made  that  is  to  say, — 

11.  An  inquiry  of  what  the  residuary  real  estates  of  the  said  tn- 
tator  and  the  accumulations  thereof  baring  regard  to  the  dedaradoni 
aforesaid  consisted  on  the  1 4  th  day  of  December  1853  the  end  of  the 
said  period  of  twenty-one  years. 

12.  An  inquiry  of  what  the  residuary  personal  estate  of  the  M 
testator  and  the  accumulations  thereof  baring  regard  to  the  dedan- 
tions  aforesaid  consisted  on  the  14th  day  of  December  1853  the  cad 
of  the  said  period  of  twenty- one  years. 

13.  An  inquiry  of  what  the  rents  and  profits  of  the  said  testator's 
residuary  real  estate  accrued  due  since  the  said  14th  day  of  Detemkr 
1853  the  end  of  the  said  period  of  twenty-one  years  and  the  accoino- 
lations  of  such  rents  and  profits  having  regard  to  the  declaratiooi 
aforesaid  consist. 

14.  An  inquiry  of  what  the  dividends  and  accuraulatioos  of  ffi* 
dends  which  since  the  said  14th  day  of  December  1853  the  end  of  the 
said  period  of  twenty-one  years  have  accrued  on  the  said  testatsri 
residuary  personal  estate  and  on  the  accumulations  thereof  on  that 
day  and  having  regard  to  the  declarations  aforesaid  consist. 

15.  Refer  it  to  the  Taxing  Master  to  whom  the  taxation  of  the 
costs  of  this  suit  stands  referred  to  tax  the  costs  of  all  parties  oees- 
sioned  by  the  said  re-hearing  as  between  solicitor  and  client 

16.  Let  the  costs  hereinbefore  directed  to  be  taxed  and  thecoits 
by  the  said  Order  of  the  lOth  day  of  November  1854  directed  to  be 
taxed  be  taxed  and  paid  out  of  &c.  such  payment  nevertheless  to  be 
made  without  prejudice  to  the  funds  out  of  which  such  costs  are  un* 
mately  to  be  borne  And  let  such  costs  be  paid  as  follows  tbat  is  totf/ 
&c    And  let  the  following  further  inquiries  be  made  that  is  to  ujt" 

17.  An  inquiry  what  is  the  amount  of  the  costs  by  the  said  Oidff 
of  the  10th  day  of  Natember  1854  and  hereby  directed  to  be  Used 
which  having  regard  to  the  declarations  aforesaid  ought  to  be  psi^ 
out  of  the  general  estate  of  the  said  testator  including  the  fund  acco- 
mulated  up  to  the  said  14lh  day  of  December  1853  the  end  of  ^ 
said  period  of  twenty-one  years  and  what  is  the  amount  of  the  tf*' 
eo»ts  which  having  regard  to  the  declarations  aforesaid  ought  to  bt 
paid  out  of  the  funds  belonging  to  the  said  testator's  heir  at  la*  ** 
aiR»««aid  and  what  is  the  amount  of  the  said  coats  which  having  i^ 
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declarations  aforesaid  ought  to  be  paid  out  of  the  funds 
o  the  said  widow  and  next  of  kin  as  aforesaid. 

the  said  annuity  of  500/.  to  the  Defendant  Maria  Parry 
e  from  time  to  time,  until  further  order  paid  out  of  the 
»f  the  sum  of  /.,  in  Court  in  trust  in  the  said  causes 
le  residue  thereof  after  payment  of  the  costs  hereinbefore 
be  paid  (such  residue  to  be  verified  by  affidavit)  without 
3  the  funds  out  of  which  the  same  is  ultimately  to  be  borne 
ccording  to  the  declarations  hereinbefore  contained  And 
nuity  be  paid  by  two  equal  half-yearly  payments  on  &c. 
^ment  to  be  made  on  &c. 

the  Receiver  appointed  by  &c.  be  discharged  so  far  as 
testator's  real  estates. 

the  Defendant  John  Taylor  Stephens  by  his  counsel  un- 
.0  keep  the  same  in  proper  repair  let  the  said  Defendant 
r  Stephens  be  let  into  possession  of  the  real  estates  of  the 
»r  except  the  real  estate  by  his  will  specifically  devised  to 
fendant  Maria  Parry  Archbold  for  her  life. 

it  is  ordered,  that  the  sum  of  20/.  deposited  with  the 
>n  setting  down  the  said  Petition  of  re  hearing  be  repaid 

Defendant  John  Taylor  Stephens  or  to  Mr.  John  Thomas 
tolicitor  Let  this  Order  be  witliout  prejudice  to  any  que»- 
the  period  for  which  the  said  accumulation  was  directed 
ereinbefore  declared. 

>um  further  consideration  and  subsequent  costs. 

rty  to  apply. 
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jll^l'  NASH  V.  HODGSON. 

Before  The  HpHIS  was  an  appeal  by  the  Plaintiffs  against  an  order 

^ihoKv     ^f  Vice-Chancellof   Wood   allowing    an    exception 

Cranworth  taken  by  the  Defendants  to  a  finding  of  the  Master  on 

Justices,  an  inquiry  directed  at  the  hearing  of  the  cause.     The 

A,  being  in-  point  to  be  decided  was  the  effect  of  a  payment  made  by 

on  threepro^  *  debtor  to  his  creditor  in  preventing  the  operation  of  the 

missory  notes  Statute  of  Limitations  9  Geo.  4  c.  14  upon  the  debt 

byB.^or pay-  '^^^  question  was  raised  in  the  following  manneh 

ment  on  ac- 
count of  inte-  T^,    .      ./«        A      -r^    -m-r     1  1    -ni.        » .         .^  1 

rest  but  witb-        The  Plaintiffs^  A.  D,  Nash  and  JSltza  his  wife,  on  the 

toln^^^dlbHn  ^^^^  September  1850,  filed  their  Claim  against  JRoberi 

particular:  in  Hodgson  A,  S.  Stevenson  J,  Appleton  and  H.  T,  Ap- 

thi^'applica!  ^  pteton  stating,  that  Hanna  Maria  Smith  widow  deceased  J 

tion  A.  paid  was  at  the  time  of  her  death,  and  that  her  estate  still  J 

5/. :  at  the 

time  of  this  ^^s  justly  indebted  to  the  Plaintiff  Eliza  Nash,  or  to  « 

payment  two  ^hg  Plaintiffs  A.  D.  Nash  and  Eliza  his  wife  in  her 

of  the  notes 


were  barred  bv  right,  in  the  sum  of  130Z.  2s,  5d,  for  principal  money 
limitaUons       *"^  interest  due  on  a  joint  and  several  promissory  note  ^:c 

and  one  was     dated  the  l^th  June  1841  and  made  by  Jff.  ilf.  Smith         ^^tk 
Held  that  the  ^"^  ^^^  Defendant  John  Appleton  whereby  H.  ifcf.  Smith 


payment  must  g^d  John  Appleton  on  demand  jointly  and  severally  pro- 
be attributed  , 
as  made  exclu-  mised  to  pay  to  the  said  Eliza  Nash  by  the  name  and       JE>  «a 

sively  in  re-      description  of  «  Miss  Eliza  Moore*'  the  sum  of  SOW. 

spect  of  the  ^        ^ 

note  not  with  lawful  interest  for  the  same  ;  that  JEf.  M,  Smith  died 

th^^the* effect   ^"  ^^^  ^^^^  ^^^^  ^8*^5  ^^^^  ^^^  Defendants  were  her 
was  as  to  it  to    executors  and  that  the  debt  had  not  been  paid.     The 

operation  of      Plaintiff  Eliza  Nash  therefore  claimed,  or  the  Plaintiffs 
the  Statute.      ^.  jQ.  j\^ash  and  Eliza  his  wife  in  her  right  claimed,  to 

be  paid  the  debt  or  sum  of  I80Z.  2s,  5d.  with  subsequent 
interest  with  their  costs  of  the  suit  or  in  default  to  have 
the  personal  estate  of  JET.  M.  Smith  administered. 
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Bjr  fth  order  made  at  the  hearinrg  of  tfafe  caiis6,  dated  185^. 
the  7th  November  1851,  a  reference  was  directed  to  th^ 
Master  to  Inquire  and  state,  whether  at  any  and  ^hsi 
time  within  six  years  before  the  filing  of  the  Plaintifl^* 
Claim  ariy  and  if  Any  what  sum  of  money  as  and  for  in- 
terest on  the  promissory  note  for  200/.  was  paid  by  the 
Defendant  John  Appleton  or  oh  his  account  and  if  so 
whetl  and  under  what  circumstances;  and  the  Mastei^ 
Was  to  be  at  liberty  to  state  any  circumstances  specially. 

Iti  pursuance  of  this  Order  the  Master  made  his  report, 
dated  the  20th  February  1854,  by  which  he  found,  that 
in  Jun^  1841  JSliita  Nd^h  then  Eliza  Moore  spinster, 
being  then  staying  at  Birmingham^  received  from  John 
AppleUm  by  the  post  the  promissory  note  for  200/1,  and 
that  in  the  letter  containing  the  promissory  note  he  re- 
quested her  to  lend  him  200Z.  on  the  security  of  the  pro- 
missory note,  but  that  in  answer  to  such  application 
Eliza  Nash  then  Etiza  Moore  replied  she  could  only 
^t^are  100/. :  And  he  found  that  Eliza  Nash  then  JSlizd 
Moore  accordingly  enclosed  100/.  to  John  Appleton  oil 
the  security  of  the  promissory  note  and  retained  the  not^ 
in  her  possession :  And  he  found  that  in  December  1846 
there  were  other  sums  of  money  due  and  owing  from 
John  Appleton  to  Eliza  Nash  then  Eliza  Moore  for 
pritibipal  aiid  interest  dn  two  other  promissory  notes  for 
100/;  each  dated  respectively  the  29th  September  183d 
fmd  the  27th  January  1840  made  by  Jdhn  Appletoii 
tod  Joseph  Moore  a  brother  of  Eliza  Nash  exclusive 
<jf  the  100/.  secured  by  the  promissory  nbte  foi"  200/. 
die  whole  of  which  siim  of  100/.  together  with  interest 
flmbi  the  dilte  thereof  also  theti  i^mained  due  and  owin^ 
to  Elixa  Nash  then  Eliza  Moore  no  sum  whatsoever 
tHtlief  iblr  principal  ot-  interest  havitlg  previously  to  the 
tAh  December  1846  been  paid  on  account  of  the  last- 
■Msntioned  promissory  note :  And  he  also  found  that  in 

December 
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1855.  December  1846  JEliza  Xash  then  JEliza  Moore  who  was 
then  residing  with  John  Appleion  in  the  neighbourhood 
of  LomdoH  applied  to  him  for  a  payment  on  account  of 
the  interest  then  due  to  her  from  him,  and  that  thereupon 
and  on  the  16th  December  1846  John  Appleion  pud  to 
her  the  sum  of  5/.  on  account  of  interest  generally: 
And  he  found  that,  the  promissory  note  for  200L  not 
being  at  the  time  she  so  received  the  sum  of  5L  in  her 
own  possession  but  together  with  other  securities  of  the 
like  nature  belonging  to  her  in  the  possession  of  the 
Re?.  Edward  Madeley  of  Birmingham  her  confidential 
friend,  Eliza  Nash  then  Eliza  Moore  was  unable  to 
endorse  such  payment  on  the  note  until  the  25th  December 
when  she  was  at  Birmingham  and  she  then  endorsed 
the  same  on  the  note  in  the  words  and  figures  following 
(that  is  to  say)  "  December  25ih  1846  Received  from  Mr. 
J.  Appleion  £5  on  account  of  interest  due  on  this  note 
Eliza  Moore'':  And  he  therefore  found  that  within  six 
years  before  the  filing  of  the  Plaintiffs'  Claim,  namely  on 
the  16th  December  1846,  the  sum  of  5/.  was  paid  by 
the  Defendant  John  Appleion  as  and  for  interest  on  the 
promissory  note  for  200/.  in  the  manner  and  under  the 
circumstances  before  mentioned. 

The  Defendants  took  three  exceptions  to  the  finding  of 
the  Master :  they  came  on  to  be  argued  before  Vice- 
Chancellor  Wood  on  the  4th  July  1854  when  his  Honor 
overruled  two  of  them  but  allowed  the  third,  which  was 
to  the  finding,  that  on  the  16th  of  December  1846  the 
sum  of  51.  was  paid  by  the  Defendant  John  AppkU»  ** 
and  for  interest  on  the  promissory  note  for  200L  in  the 
manner  and  under  the  circumstances  in  the  report  wsor 
tioned,  the  Defendants  insisting  that  the  Master  ought 
not  so  to  have  certified,  but  ought  to  have  certified  that 
no  money  was  at  any  time  within  six  years  before  the 

filing 
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Bling  of  the  Claim  paid  by  John  Appleton  or  on  his        1855. 
iccouDt  as  and  for  interest  on  the  said  promissory  note.        ^-^^^•^-^ 

Nash 

V, 

The  Order  giving  effect  to  this  decision  of  the  Vice-  Hodosoic . 
Chancellor  ordered  the  Plaintiffs*  Claim  to  stand  dis- 
missed with  costs^  except  the  costs  of  the  first  and  second 
exceptions  and  of  so  much  of  the  affidavits  used  before 
the  Master  as  related  to  the  matters  referred  to  in  those 
two  exceptions.  A  report  of  the  case  as  heard  before 
the  V ice-Chancellor  will  be  found  in  the  1st  Volume  of 
Mr.  Kay's  Reports,  page  650. 

The  Plaintifl^  appealed  from  the  order  of  the  Vice- 
Chancellor  as  above  mentioned  ;  and  the  case  was  in  the 
Brst  instance  argued  before  the  Lords  Justices.  It  was 
however  subsequently  directed  to  be  argued  by  one 
counsel  on  each  side  before  the  full  Court  of  Appeal,  and 
it  now  came  on  for  that  purpose  accordingly. 

Mr.  Serjeant  Atkinson  (Mr.  Greene  was  with  him)  for 
the  Plaintiffs. 

The  payment  made  in  this  case  was  according  to  the 
evidence  sufficient  to  prevent  the  operation  of  the  Statute 
of  Limitations  as  to  the  note  in  question.  It  is  sub- 
mitted that  in  a  case  where  there  are  as  here  several  dis- 
tinct debts  and  a  payment  is  made  by  the  debtor,  it  is  a 
question  of  fact  whether  the  payment  is  made  in  respect 
of  all  or  of  any  one  in  particular,  and  that  if  a  jury  found 
the  payment  wass  made  in  respect  of  all  or  any  one,  it 
"Would  take  either  all  or  the  one  out  of  the  operation  of 
the  Statute :  the  case  of  Waters  v.  Tompkins  (a),  is 
precisely  in  point,  and  supports  our  present  contention. 
He  cited  the  following  passage  from  the  Civil  Law 
{Cod.  lib.  VIII.  tit.  XLIII.  De  Solutianibus,  L.  1),  "  In 

po  testate 
{a)  2  C.  M .  ^  R.  723. 


/ 
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1855.  potestate  ejus  est  qni  ex  pluribos  contrltetlblift  pecuniam 
debet  tempore  solutionis  exprinfere,  in  quam  eausam  red- 
dat :  qu6d  si  debitor  id  non  fecit  convertitur  electio  ad 
eum  qui  accepit;"  also  JSrskine*s  InMtuies,  B.  S,  tit  4; 
8tair*8  Institutes,  Sup.  940,  ed.  1831;  Smith's  Leading 
Cases,  Ed.  3,  vol.  i.  p.  321  b  (riotc  to  Wkitcomb  v.  Whit- 
inff);  Sirhson  v,  Ingham  {d),  PMlpott  ▼.  Jones  (h),  and 
Cleave  v.  Jones  (c)  overruling  Willis  v.  Newham  (rf). 

Mr.  WillcOck  (Mr.  Shehheare  w&s  with  him)  fof  the 
Defendants. 

fiy  law  if  the  debtor  does  not  coiUfnunicate  to  the  cre- 
ditor to  which  of  several  debts  a  payment  made  is  to  be 
applied  it  is  competent  for  the  creditor  to  appropriate  it 
as  he  pleases.  The  appropriation  hy  the  creditor  will 
not  however  prevent  the  operation  of  the  Statute :  to  do 
that  there  must  be  an  appropriation  by  the  debtor,  tnis 
right  of  appropriation  by  the  debtor  being  his  own  right 
and  one  not  to  be  exercised  by  the  creditor  by  way  of 
delegated  authority.  The  Statute  expressly  provides  that 
the  indorsement  on  the  promissory  note  shall  not  be 
proof  of  payment  to  take  the  case  out  of  the  Statute^  As 
to  part  payment  the  Statute  leaves  that  as  it  Was  pt^ 
viously,  Holme  v.  Green  (e),  and  it  rests  6n  the  pafty 
asserting  that  a  payment  is  made  in  respect  of  a  plirticular 
debt  to  prove  it.  (See  the  dbsertations  of  Mr.  Baron 
Parke  in  delivering  judgment  in  Tippets  v.  Se€me{f)») 
He  cited  and  commented  on  Mills  v»  Fowhes  (jr^  Pkit- 
pott  V.  Jones  (b),  Wattgh  V;  Cope  {h),  Bunt  t.  B^wUs^  (»> 


Mr 


(«)  2B.ifC.  65.  (/)  1  C.  M.  *  R-  252. 

(h)  2A.SfE.  41.  (g)  6  Bing,  N.  C.  i55. 

(c)  6  £jfA.  tUp.  573.  [h)  ^M.SfW.  824. 

(d)  S  r.  *  J.  518.  (0  2  C.  B.  Bjep.  476. 

(e)  1  Stark,  488. 


CASES  IN  CHANCERY. 
Mr.  Serjeanft  AtktTison  replied. 

HU  LdRD  Chancellor. 

This  IS  an  appeal  from  a  decision  of  Vic^-Chandellor 
Voody  the  question  being  whether  a  payment  made  by 
he  Defendant  Appleton  is  to  operate  as  an  acknowledg- 
sent  of  the  debt  claimed  by  the  Plaintifis^  so  as  to 
>re¥ent  the  efiect  of  the  Statute  of  Limitations.  The 
acts  are  that  the  Plaintiff  Mrs.  Neish  held  three  pro- 
Dissory  notes  given  by  the  Defendant  Appleton^  one  of 
hetn  being  for  ^00/.  and  dated  the  l^th  June  1841  and 
he  otbbr  two  being  dated  in  and  previously  to  January 
[840.  No  payment  of  aily  kind  appears  to  have  been! 
nade  until  December  1846,  when,  an  application  having 
ieen  made  to  him  by  Mrs.  Nash,  Appleton  paid  5/. 
m  account  of  interest.  At  that  time  the  200/.  note 
irhicL  was  given  as  a  security  for  100/.  was  not  six  years 
Did,  but  the  other  notes  were  more  than  six  years  old ; 
Mrs.  Nash  made  an  indorsement  on  the  200L  note  that 
she  had  received  51.  for  interest  on  it;  and  the  question 
18  whether  the  payment  made  under  these  circumstances 
has  had  the  effect  of  taking  out  of  the  operation  of  the 
Statute  the  200L  note,  as  to  which,  but  for  that  payment, 
any  claim  would  be  now  barred.  The  answer  to  this 
question  will  turn  on  the  effect  to  be  given  to  the  circum- 
stances, having  reference  to  the  several  cases  which  have 
been  decided  putting  a  construction  on  the  Statute.  The 
Act  makes  it  necessary  that  there  should  be  a  written 
acknowledgment  of  the  debt,  or  a  payment  on  account. 
In  the  present  instance  there  is  no  written  acknowledg- 
ment, but  the  question  is  whether  the  payment  made  in 
1846  does  not  take  the  case  out  of  the  Statute,'  and  this 
mnst  be  treated  without  reference  to  that  part  of  Lord 
Tenterden's  Act  which  requires  an  acknowledgment  in 
writing. 

The 
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1855.  The  first  class  of  cases  that  arose  related  to  the  efiect 

to  be  given  to  a  simple  payment  of  money.  In  Tippets 
V.  Heane  (a),  which  happened  a  few  years  afler  the  pass- 
ing of  the  Statute,  the  facts  were  that  lOZ.  was  paid  to 
the  Plaintiff  by  the  direction  of  the  Defendant  within  six 
years,  and  it  was  left  to  the  jury  to  say  whether  the  pay- 
ment was  made  on  account  of  the  debt  in  question  :  the 
Court  of  Exchequer  thought  that  the  question  ought  not 
to  have  been  left  to  the  jury,  because  to  take  a  case  out 
of  the  Statute  by  a  payment  of  money  it  must  be  shown 
that  the  payment  is  made  as  part  payment  of  a  greater 
debt,  and  it  could  not  be  collected  from  the  fact  of  the 
payment  of  lOZ.  simply  that  there  was  a  larger  debt  due. 
The  next  case  was  that  of  Waters  v.  Tompkins  (J):  there 
the  Defendant  was  indebted  upon  five  promissory  notes, 
namely  one  for  lOOZ.  two  for  50/.  and  two  for  20/.;  and 
it  was  held  that  a  payment  of  interest  on  200/.  by  the 
wife  of  the  Defendant,  coupled  with  what  was  said  upon 
the  occasion,  was  a  payment  by  the  wife  as  the  agent  of 
the  husband  and  amounted  to  an  admission  of  a  debt  on 
the  note  of  100/.  and  the  two  notes  of  50/.  The  next 
case  was  that  of  Mills  v.  Fowhes  (c),  the  report  of  which 
was  supposed  to  be  incorrect  but  I  have  looked  into  it 
and  find  only  a  trifling  inaccuracy  in  the  statement  of 
some  of  the  figures  which  in  no  way  a£fect8  the  present 
question.  The  Court  there  held  that  there  was  not  such 
a  part  payment  as  took  the  case  out  of  the  Statute  ac- 
cording to  the  principle  of  the  decision  in  Tippets  v. 
Heane  (a)  :  it  was  a  simple  payment  vrithout  any  appro- 
priation or  evidence  of  intention  to  appropriate  on  the 
part  of  the  debtor.  There  was  another  point  in  that 
case,  namely,  that  though  the  creditor  could  not  apply 
the  payment  to  revive  his  right  to  sue  on  an  old  debt 

barred 

(a)  1  C.  Af.  4-  A.  252.  (6)  2C.M.i  JR.  723. 

(c)  6  Bifig.  N.  C.  455. 


Nabh 
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barred  by  the  Statute,  yet  inasmuch  as  there  was  no  ap-        1855. 

propriation  by  the  debtor  the  creditor  might  apply  the 

payments  in  satisfaction  of  the  debt  so  barred.     This  v. 

question,  though  it  does  not  exactly  apply  to  the  present     HoDOiOH. 

case,  applies  however  so  far  as  this  that  it  proceeds  on 

the  principle  that  a  simple  payment  has  not  the  effect  of 

reviving  a  debt  barred  by  the  Statute.     Then  came  the 

case  of  Waugh  v.  Cope  (a),  of  which  the  facts  were  these; 

the  Plaintiff  an  attorney  had  done  professional  business 

for  the  Defendant  in  1827  and  several  subsequent  years, 

and  in  July  1832  the  Defendant  having  been  a  witness 

en  a  lunacy  inquiry  in  which  the  Plaintiff  was  concerned 

«s  solicitor,  the  Plaintiff  wrote  to  him  to  ask  what  were 

liis  expenses  on  that  occasion;  the  Defendant  in  reply 

requested  the  Plaintiff  to  allow  what  was  usual  and  place 

^he  same  to  his  (the   Defendant*s)  account:  in  March 

183S  the  Plaintiff  wrote  to  the  Defendant  informing  him 

^hat  the  sums  allowed  were  2Z.  2s.  and  10^.  M.  inclosing 

x-eceipts  for  those  sums  for  the  Defendant's  signature  and 

^^oncluding,  "  I  will  give  you  credit  for  the  sums  in  my 

account  against  you  agreeably  to  your  note  of  the  21st 

^July  last  :**  the  Defendant  returned  the  receipts  signed 

l^y   him  and  the  2/.  25.  and  10^.  6^.  were  paid  to  the 

X'laintiffon  the  production  of  those  receipts:  in  1838  the 

X^laintiff  delivered    to   the    Defendant  a   bill   of   costs 

^.mounting  to  289/.  the  first  item  being  in  1827  and  the 

last  in  1830  and  1831,  and  in  January  1839  brought 

n  action  on  the  bill :  the  Court  held  that  there  was  not 

sufficient  payment  to  take  the  case  out  of  the  operation 

f  the  Statute,  and  in  this  view  I  concur,  for  it  was  im^ 

ssible  to  say  that  the  direction  by  the  Defendant  to 

ace  a  payment  to  his  account  was  an  admission  of  a 

>bt  owing  by  him.   The  remaining  case  relied  upon  was 

urn  V.  JBouUon{b).    There  the  Plaintiff  claimed  a  sum 

from 

(a)  eM./^W.  824.  {b)  2  C.  B.  Rep.  476. 
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18&6.       Ironi  the  Defendant  in  respect  of  pioney  deposited  by  her 


Nmh 


-i- 


with  him  on  the  security  of  a  promissory  note  for  the 
i^~        amount :  the  Plaintiff  resided  in  the  Defendant's  family 
HoDGioii.     J^^^  Iq  what  character  was  not  distinctly  shawp :  tp  take 

the  .case  out  of  the  Stajtute  the  payment  of  various  small         A 
suqis  of  money  by  the  Defendant  to  the  Plaintiff  At  her      -rm 
request  was  relied  on,  and  the  Court  held  that  it  had  that     .^M-Jt 
effect:  what  Lord  Chief  Justice  Tindal  said  was  im- 
portant, for  he  held  that  the  payment  could  not  be  treated 
as  made  in  respect  of  wages,  that  it  did  not  bjear  the  ^^je 
aspect  of  charity,  and  that  the  oply  copclusion  warranted^CE^  ^ 

by  the  evidence  was  that  it  was  in  respect  of  the  pro ^=> 

missory  note. 

I  have  thus  noticed  the  cases  cited  in  the  argumenti^  '^  ^t} 
because  it  seemed  to  be  assumed  that  there  was  some^^^ie 
contradiction  between  them.    I  however  see  no  difficulty^^^ 
in  reconciling  them.     They  show  that  a  simple  payments  i^~vt 
of  money  does  not  take  a  debt  out  of  the  Statute,  andEs^  Mi. 
that  the  payment  must  be  of  a  smaller  sum  on  account  oft  ^=3Df 
n  larger.     What  I  deduce  from  them  is,  that  where  a^^    < 
payment  is  made  as  principal,  the  effect  of  it  will  be  toc^  ^^ 
take  out  of  the  operation  of  the  Statute  any  debt  which  i^  ^'^ 
not  barred  at  the  time  of  payment,  but  that  it  will  not 
vive  a  debt  which  is  then  barred ;  and  that,  where 
are  several  debts,  the  inference  will  be  that  the  paymen 
is  to  be  attributed  to  those  not  barred.     What  may 
the  effect  where  there  is  a  single  debt  consisting  o^::^  ^^ 
several  items  some  of  which  are  barred,  and  some  not^<^^ 
may  be  doubtful.     Exactly  the  same  principle  applies  if        ^ 
the  payment  is  made  in  respect  of  interest.     I  cannoc:^'^^^ 
therefore  concur  in  the  decision  of  the  Vice-Chancellw^*''^^^' 
It  appears  to  me  in  this  case  that,  there  being  three  pn*-^  *^ 
missory  notes  two  barred  and  one  not  barred,  and  a  pay^^'^^' 
ment  made  on  account  of  interest  generally,  this  paymen*"^'^"* 
must  be  attributed  to  the  note  which  was  pot  barred  ;  an^  ^^^d 
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if  tl|i9  vere  pot  po  the  only  effect  would  be  to  treat  it  as 
.ft  pftymsQt  on  iiccount  of  all  so  that  in  either  case  the 
jKX)/.  nojte  wwld  be  It^ept  alive.  The  result  is  that  the 
(Moeptiop  pyght  to  Jbaye  been  overruled^  and  the  proper 
cansequootifd  directions  giv^n  on  that  footing. 


1855. 


T%e  Lord  Justice  Knight  Bruce. 

The  credible  evidence  in  the  present  case  renders  it 
yiBrfeptly  clear,  that  when,  in  December  1846,  the  De- 
fendant Mr.  Appleton  made  to  Miss  Moore  (now  the 
Plaintiff  Mrs.  Nwh)  the  payment  of  5/.,  on  the  e&ct  of 
•which  this  cause  turns,  he  meant  it  to  be  on  account  of 
ioterest  at  that  time  due  to  her,  on  three,  or  some  or  one 
of  tbree,  promissory  notes,  of  which  he  was  one  of  the 
makers,  and  she  then  the  holder;  that  is  to  say,  two 
dated  before  1841  and  one  dated  in  1841,  the  last  being 
the  foundation  of  this  suit. 


Perhaps  it  may  in  a  sense,  by  reason  of  the  applica- 
bility of  the  Statute  of  Limitations  in  and  before  De^ 
cember  1846  to  the  two  earliest  of  the  three  notes,  be 
said  that  on  those  two  notes  not  any  interest  was  then 
due.  This  view  of  the  matter,  favourable  to  the  Plain- 
tifis  .4^d  of  course  unfavourable  to  the  Defendants,  is 
one  that,  whether  accurate  or  inaccurate,  1  assume  as 
not  to  be  taken ;  but  it  is  plain  that  otherwise  than  upon 
the  three  notes,  or  some  or  one  of  them,  there  was  in 
December  184^  no  debt  for  interest,  no  claim  of  interest, 
no  possible  demand  for  interest,  between  Mr.  Appleton 
and  Miss  Moore.  She  had  not,  nor  could  have  had,  in 
her  mind  any  other  interest  when  she  addressed  to  him 
tbe  request  for  a  payment  on  account  of  interest,  which 
produced  the  payment  of  the  5/. ;  nor  could  he,  I  am 
satisfied,  in  making  the  payment,  have  intended  any 
thing  else. 

Was 


/ 
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1855.  Was  it  then  his  wish  or  design  when  he  paid  the 

money,  or  did  he  at  any  time  direct  or  intimate,  that  it 
should  be  applied  wholly  or  in  part  to  the  discharge  of 
interest  on  both  or  either  of  the  notes  dated  earlier  than 
1841  ?  This  seems  not  likely,  and  is  not  proved.  But, 
in  point  of  legal  inference  or  legal  presumption,  was  the 
effect  of  the  payment  so  ?  Let  it  be  assumed  (though  I 
do  not  mean  to  express  an  opinion)  that  it  would  have 
been  so  but  for  what  took  place  after  the  payment.  It 
is,  however,  proved  that,  after  the  payment  but  in  the 
course  of  the  same  December ,  Miss  Moore  declared  an 
intention  to  attribute,  and  did  attribute,  it  wholly  to  in- 
terest on  the  note  of  1841,  which  she  was,  in  the  ci^ 
cumstances,  authorized  and  enabled,  if  not  also  bound, 
to  do.  And  the  credible  evidence  renders  inevitable  the 
inference,  that  she  never  had  any  other  intention  with 
regard  to  the  money. 

Was  this  intention  of  Miss  Moore,  was  this  appro- 
priation by  her,  liable  to  be  revoked  or  to  be  efiectually 
changed  by  her?     My  impression  is,  that,  after  the  in- 
dorsement which  in  December  1846  she  made  upon  the 
note  (and  I  say  so  without  forgetting  Simson  v.  Ingham)^ 
it  was  not.     But  whether  that  impression  is  correct  or 
incorrect,  it  is  plain  that  she  did  not  revoke  or  change 
the  intention  or  appropriation,  nor  (still  remembering 
Simson  v.  Ingham)  do  I  conceive  that  a  communication 
to  Mr.  Appleton  of  this  intention  or  appropriation,  proved 
or  effected  as  it  was  by  the  indorsement,  was  necessary. 
It  must,  in  my  opinion,  be  taken  that,  in  making  the 
payment,  Mr.  Appleton  virtually  directed  or  virtually 
authorized  its  application,  by  Miss  Moore,  to  the  purpose 
to  which  she  did  apply  it;   and  that  to  the  validity  or 
final  completeness  of  that  application  no  further  consent 
on  his  part,  no  further  knowledge  on  his  part,  was  re- 
quisite. 

It 
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It  has  indeed  been  conceded  substantially  as  well  as  1855. 
established,  that  the  payment  of  the  5/.  did,  in  December 
1846,  satisfy  so  much  of  the  greater  amount  of  interest, 
which  when  that  payment  was  made  was  due  to  her  on 
the  note  of  1841,  and  that  this  satisfaction  was  not  in- 
consistent with  any  intention  existing  in  the  mind  either 
of  the  debtor  paying  or  of  the  creditor  receiving,  when 
the  payment  was  made.  But,  nevertheless — and  although 
it  is  unavoidably  conceded  also,  that,  if  he  had  said  to 
her  when  he  made  the  payment,  **  I  make  this  payment 
to  you  on  account  of  interest  on  the  note  of  1841,"  the 
defence  of  the  Statute  of  Limitations  would  have  been 
excluded  from  the  present  cause,  inasmuch  as  the  testa- 
trix Mrs.  Smith,  one  of  the  makers  of  the  note,  was 
living  in  and  after  the  year  1846 — the  Respondents  con- 
tend that  in  the  actual  circumstances  it  is  not  so,  and  an 
elaborate  and  able  argument  for  them  has  endeavoured  to 
convince  us  that  Miss  Moare^s  power  to  apply  the  5/.  as 
she  did  was  one  given  to  her  by  law,  independently  of 
the  intention  of  Mr.  Appleton,  and  that  his  intention  and 
her  appropriation  did  not  go  together,  and  that,  there- 
fore, there  was  in  December  1846  no  acknowledgment  by 
him  of  the  debt  in  question. 

I  cannot,  however,  follow  the  reasoning  which  leads  to 
such  a  conclusion  as  that  he  did  not,  in  paying  the  money, 
intend  that  appropriation  in  case  she  should  choose  to 
make  it.  If  a  man,  having  creditors  at  a  distance,  trans- 
mits a  sum  to  an  agent,  with  authority  and  diiections  to 
him  to  apply  it  in  or  towards  paying  any  one  or  more  or 
all  of  the  creditors,  at  the  discretion  of  the  agent,  who 
afterwards,  in  lawful  pursuance  of  the  authority,  pays 
the  whole  sum  to  one  of  the  creditors,  to  whom  a  larger 
amount  is  due,  in  satisfaction  pro  tanto  of  the  debt, 
can  the  debtor  subsequently  dispute  the  act,  or  can 
it  be  subsequently  said  effectually  by  any  person  that 

Vol.  VI.  K  K  D.if.o.    the 
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the  payment  was  not  for  every  civil  purpose  a  payment 
by  the  debtor,  as  much  as  if  he  had  made  it  personally? 
Can  the  debtor,  within  six  years  after  the  payment,  plead 
successfully  the  Statute  of  Limitations  to  an  action  for 
the  residue  of  the  debt  (a  single  and  entire  debt  by  simple 
contract,  let  it  be  supposed),  towards  satisfaction  of  which 
expressly  the  agent  made  the  payment?  Certainly  I  ap- 
prehend not  And  it  seems  to  me,  that  in  the  presen 
instance  the  Respondents'  case  cannot,  with  reason  oi 
truth,  be  stated  more  favourably  for  them  than  by 
that  Miss  Moore  was  virtually  and  in  effect  the  lawfully — 
authorized  agent  of  Mr.  AppUton^  for  the  purpose  ot' 
applying  the  5/.  on  his  behalf  in  such  manner  as 
should  think  fit,  subject  only  to  the  limitation  that 
should  apply  it  in  or  towards  paying  interest  due  to  h 
on  the  16th  of  December  1846  in  respect  of  the  th 
notes,  or  of  some  or  one  of  them»  which  accordingly,  i 
December  1846,  she  duly  did. 


)f 


The  Respondents'  argument  seems  to  me  to  cootradi^r^A 
two  axioms  familiar  to  us  all ;  one,  that  a  man  must 
held  in  doing  an  act  to  have  intended  its  necessary  coi 
sequence; — the  other,  that  ''Qui  facit  peralium  facit 
se."     Certainly  the  power  of  application  was  given 
Miss  Moore  by  law,  but  how?  Because  the  law  effectual 
a  man's  reasonable  intentions,  sufficiently  evidenced, 
to  the  disposition  of  his  own  property     The  law 
here  (if  I  may  so  express  myself)  in  obedience  to 
Appleton,  as  in  giving  a  vendor's  or  a  testator's  proftr^^ 
to  the  purchaser  or  devisee  it  acts  in  obedience  to 
vendor  or  testator. 


to 
:e$ 

IS 


r. 


A  man  pays,  sends,  or  delivers  money  or  prop^^  ^ 
his  own  to  another.     That  other  does  not  reject  but   v^ 
ceives  and  does  not  return  it.     A  question  afterwards  ^ 
made  as  to  the  title  interest  or  power  of  the  latter  io 


CASES  IN  CHANCERY.  4«7 

respect  of  this  money  or  property.     Is  not  the  first  point        1655. 
to  be  ascertsiined,  what  was  the  intention  with  which  the      ^^^'^^^ 
fbnner  paid,  delivered,  or  sent  it  ?     I  apprehend  that  it  v. 

h — and  that,  if  that  cannot  be  ascertained  by  means  of  *f^oDo»oH. 
direct  pt*oof,  it  must  be  so  by  means  of  circumstantial 
evidence.  He  may  have  meant  the  money  or  property 
as  a  gift  or  as  a  pledge,  may  have  paid,  delivered,  or  sent 
it  by  way  of  trust,  or  for  the  purpose  of  liberating  him- 
self wholly  or  partially  from  some  obligation,  or  for  some 
other  purpose.  But  whatsoever  his  intention  in  the  act, 
that  intention  if  lawful  must,  being  ascertained,  prevail, 
unless  the  other  shall,  if  entitled  to  elect,  make  an  elec- 
tion to  return  or  reject  the  money  or  property.  And 
though  when  a  debtor,  ex  pluribus  causis  ''  unum  de- 
bkam  solvit,"  and  it  is  not  said  "quod  solutum  sit,** 
''In  arbitrio  est  accipientis  cui  potius  debito  acceptum 
fisrat,"  yet  he  has  that  arbitrium  because  the  arbitrium  of 
the  debtor  was  that  the  creditor  should  have  it.  For  we 
know  it  to  be  *'  In  arbitrio  solventis  dicere  quod  potius 
debitum  voluerit  solutum.'*  His  silence,  and  the  absence 
of  any  proof  of  intention  upon  his  part,  beyond  the  fact 
that,  owing  distinct  debts,  he  pays  as  a  debtor,  render  it 
necessary  to  ascertain  his  intention  specifically  and  parti- 
cularly by  inference  and  presumption.  The  civil  law 
generally  drew  this  inference,  made  this  presumption,  in  a 
manner  probably  more  favourable  to  the  debtor  than  does 
ours  {Ulpiatif  I  think,  would  bind  the  creditor  "  Ita 
Mgere  rem  debitoris  ut  suam  agerit**),  ours  generally,  if 
not  always,  iti  such  a  state  of  circumstances,  holds  the 
creditor  authorized  to  choose  which  of  the  debts  shall  be 
diminished  or  paid,  if  the  whole  cannot  be;  and  this 
without  regard  to  their  difierent  dates  or  qualities.  But 
still,  according  to  both  systems,  it  is  the  declared  or  pre- 
sumed intention  of  the  payer  in  paying  that  governs.  So 
at  least  I  view  them. 

K  K  2  Why, 


4«8  CASES  IN  CHANCERY. 

1855.  Why,  in  the  present  instance,  was  it  (as  clearly  it  wis) 

impossible  for  Miss  Moore  to  treat  the  5/.  as  a  gift  to 
her  ?     Because  the  intention  of  the  payer  in  paying,  an 
intention  known  to  her  at  the  time,  was  otherwise.    It 
was  to  her  'Miberum'*  '^non  accipere,**  but,  recei?ing,tbe 
was  bound  to  effectuate  his  object,  which  was  lawfid; 
and,  when  she  applied  the  money  in  paying  interest  on 
the  note  of  1841,  the  application  was  valid  only  be- 
cause it  had  had  the  sanction  of  Mr.  AppleUm^  bj 
whom,  in  the  nature  of  things,  as  I  concei?e|  the  very 
transaction  was    an   acknowledgment  of  any  debt  to 
which  in  a  due  execution  of  the  authority  conferred  od 
her  she  applied  the  money.     If  no  interest,  or  if  intereit 
not  amounting  to  5/.  in  the  whole,  had  been  due  from 
him  to  her  in  respect  of  the  note  of  1841,  upon  the  Iftb 
of  December  1846,  her  appropriation  of  the  5L,  as  ilie 
appropriated  that  sum,  would  have  been  as  to  the  wbok 
or  part  of  it  invalid  and  ineffectual;  because  he  hid 
authorized,  and  only  authorized,  her  to  appropriate  it  in 
or  towards  paying  interest  due  from  him  to  her:  but  the 
appropriation  is  unavoidably  conceded    to  have  been 
wholly  valid  and  wholly  e£fectual. 

Finally,  I  am  of  opinion  that  thb  controversy  staiA 
for  every  purpose,  on  the  footing  on  which  it  would  btve 
stood  if  Mr.  Appleton,  in  the  act  of  paying  the  5t.  to 
Miss  Moaref  had  said  to  her,  **  I  make  this  payment  to 
you  on  account  of  interest  due  to  you  on  the  note  inyoor 
favour  dated  in  1841,  signed  by  Mrs.  8mUh  and  my- 
self." 

We  may,  I  think,  therefore  well  hold  the  Statute  of 
Limitations  to  have  no  place  here — a  conclusion  wbico 
(not  reached  by  me  without  having  considered  Chn/t^* 
case  (a),  MUU  v.  Fowhes  (6),  and  the  other  autboritiei 

cited 

(a)  1  Mer.  572.  (h)  5  Bwg.  N.  C.  455. 
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cited  during  the  discussion  at  the  bar)  contravenes  in  ap-  1855. 
pearance  at  leasts  if  not  more  than  in  appearance,  a  judg- 
ment that  it  is  impossible  not  to  estimate  and  respect 
Tery  highly.  I  am  not  convinced,  however,  that  if  the 
question  in  the  cause  had  ^emed  to  the  Vice-Chancellor 
res  integra,  if  he  had  not  thought  himself  bound  by 
decided  cases  to  give  effect  to  the  defence,  he  would  have 
given  effect  to  it.  I  will  add  that,  having  upon  the 
point  before  us  asked  the  opinion  of  a  very  distinguished 
lawyer,  once  on  the  Bench  in  Westminster  Hall,  I  found 
his  first  impression  to  be  one  rather  of  agreement  with 
the  order  under  appeal  than  of  dissent  from  it;  but 
having,  upon  his  own  suggestion,  taken  time  to  consider 
the  question,  and  having,  as  he  informed  me,  referred  to 
Holme  V.  Crreen{a\  Atkins  "^^  Tredgold(b),  Tippettsv. 
Heane  (c).  Waters  v.  Tompkins  {d)^  Dowling  v.  Ford(e\ 
Scholey  v.  Walton  (/),  Cleave  v.  Jones  {g\  and  Bamfield 
V.  Tapper  (h),  he  arrived  ultimately  at  the  same  conclu- 
sion with  myself,  and  I  may  say  substantially  by  the  same 
course.  That  conclusion  is,  I  repeat,  in  favour  of  these 
Plaintiffs'  title  to  a  decree,  notwithstanding  a  defence 
which  I  should  not  have  thought  particularly  creditable, 
even  if  it  had  not,  as  it  has,  been  attempted  to  be  sup- 
ported by  swearing  of  a  most  incorrect  description. 

The  Plaintiffs'  costs  of  the  exceptions  of  the  last 
hearing  before  the  Vice-Chancellor,  and  of  the  appeal 
should,  as  it  seems  to  me,  be  costs  in  the  cause. 

I%e  Lord  Justice  Turner. 

If  the  question  in  this  case  had,  in  my  judgment,  de- 
pended 

(a)  I  Stark.  488.  (e)  11  M.  4*  IF.  329. 

(6)  2  B.  ^  C.  23.  (/)  12  M,  *  W.  610. 

(c)  I  Cr.,  Mea.  4-  R,  252.  (g)  6  Exch.  573. 

(d)  2  Cr.,  Mee$.  ^  R.  723.  (A)  7  Etch.  27. 
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1855.  pended  upon  the  appropriation  by  tbe  creditor  of  the 
sum  of  5L  paid  for  interest,  I  should  have  very  much  io- 
dined  to  concur  in  opinion  with  the  Vice-Chancellor^  that 
the  appropriation  did  not  furnish  sufficient  gvoimd  to 
raise  an  implied  promise  on  the  part  of  the  debtor  to  paj 
the  particular  debt  on  which  tliis  suit  is  founded.  The 
cases  at  law  which  were  cited  in  the  course  of  the  aigo^ 
ment  appear  to  me  to  establish  that  point,  and  I  do  not 
feel  disposed  to  dissent  from  those  cases  or  from  the 
reasoning  on  which  they  are  founded.  I  take  it  to  be 
now  settled  at  law,  that  the  implied  promise  which  the 
law  raises  to  pay  a  debt  barred  by  the  Statute  of  Liioi- 
tations  is  a  new  promise.  Such  a  promise  cannot  be 
made  without  an  intention  on  the  part  of  the  debtor  to 
make  it,  and,  speaking  with  the  diffidence  which  I  ooet 
sincerely  feel  in  consequence  of  the  different  opinioi 
which  my  learned  brother  has  expressed  upon  the  point, 
I  much  incline  to  think  that  such  an  intention  on  the  part 
of  the  debtor  ought  not  to  be  inferred  from  an  act  done 
by  the  creditor  in  pursuance  of  the  power  which  the  law 
gives  him  to  appropriate  a  payment  not  appropriated  by 
the  debtor. 

It  seems  to  me,  however,  that  although  an  appropri^' 
tion  by  a  creditor  may  not  furnish  sufficient  ground  ^^ 
raise  an  implied  promise  on  the  part  of  the  debtor  to 
the  debt,  to  which  the  payment  is  appropriated  by 
creditor,  it  does  not  exclude  the  consideration  of  othi 
circumstances,  from  which  the  intention  of  the  debtor  i 
making  the  payment  may  be  collected.     If  we  reject  ih 
appropriation  as  evidence  of  the  intention  of  the  debto 
we  are,  I  think,  entitled,  if  not  bound,  to  inquire  wha^ 
other  circumstances  there  may  be  from  which  that  inteo^ 
lion  may  be  proved  or  presumed ;  for  I  apprehend  that^^ 
in  the  oaae  of  several  debts,  the  presumed  intention  is  t(r 
be  regarded* 

It 
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is  upon  this  ground  I  dissent  from  the  opinion  of 
^ice-Chancellor  in  this  case.  At  the  time  when  the 
lent  the  efiect  of  which  we  have  to  consider  was 
y  there  were  three  debts  carrying  interest.  The  pay- 
was  for  interest,  and  it  must  have  been  for  interest 
1  or  some  or  one  of  these  debts.  Two  of  the  debts 
then  barred  by  the  Statute  of  Limitations,  and  we 
)t  therefore,  as  I  think,  presume  that  the  payment 
oade  by  the  debtor  specifically  for  interest  on  those 
lebts,  or  either  of  them.  If  not,  it  must  have  been 
!  for  interest  on  all  the  debts,  or  on  the  debt  upon 
b  this  suit  is  founded,  and  in  either  case  this  parti- 
debt  must  be  taken  out  of  the  operation  of  the 
te.  Upon  this  ground  my  opinion  is,  that  the  bill  in 
cause  ought  not  to  have  been  dismissed,  but  that 
^laintiflP  was  entitled  to  the  usual  creditor's  decree. 


1855* 
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Ntm.  14, 23.  BEAVAN  V.  THE  EARL  OF  OXFORD. 

Before  The     rpHE  question  in  this  case  related  to  the  order  of 

lurd  Cham*         M 

ceU^  Lord  priority  of  three  judgment  creditors  of  the  late  Eari 

Cranworth    of  Oxford  named  respectively  David  Taylor  Hmu 

JuiTicBs.      BrocheU  and  Gtorge  Keates  Carjield,  and  arose  by  wij 

A.,  B.  and  C.   of  appeal  from  a  Certificate  made  in  Chambers  on  a 

aSutowo?!?^  reference  directed  in  the  suit,  which  had  been  instituted 

A.  and  B.        to  settle  the  rights  of  the  creditors  of  the  Earl  of  Os- 

haviDg  pri-         >,     , 

ority  to  C. :       /<^«- 

A.  and  B.  lub- 

iequenUy 

omitted  to  re-  JD»  Taylor's  Judgment  bore  date  the  29th  Deoakr 

^S^t^'^  1836,  before  the  passing  of  the  Act  1  &  2  Vict,  c-  lift 

within  five  and  was  duly  docketed :  it  was  registered  on  the  S7th 

fh^prevUmi  January  1849,  and  re-registered  (within  five  years)  on 

registration:      the  26th  January  1854. 
C.  duly  regis- 
tered Within 

Se/S^'diatT ''       ^-  ^^^^^^  Judgment  bore  date  the  28rd  Jum  IMI : 
and  B.  did  not  it  was  registered  on  the  19th  August  1841,  re-registered 

teSiitty     ^"  *^  '^^^^  February  1847,  and  again  (after  five  yean) 

to  C.  on  the  20th  April  1852. 

The  effect  of 
the  provisions 

of  the  4ih  sec-       Q^  X.  CorfieUTs  Judgment  bore  date  the  4ih  Sej^eth 

tionoftheAct  J  ^^  «  ,      lojo 

2  &  3  Vici.      oer  1844:  it  was  registered  on  the  5th  September  Im 

^Ve  thl**iud^  and  re-registered  (after  five  years)  on  the  28lh  Novedff 
ment  creditor     1854. 

whoomitttoK-  Under 

register  within  ^ 

five  years  of 

protection  tgainst  subsequent  purchasers  mortgagees  and  creditors  hot  not  to  tV^ 
hisposition  as  to  previous  purcliaaers  mortgagees  and  creditors. 

The  circumstance  that  a  re-registratioo  is  not  within  five  years  from  the  preno<^ 
registratiou  does  not  make  it  ineffixtual  as  against  subsequent  purchasen  mortgiS^ 
and  creditors. 

The  decisioD  in  Shaw  ▼.  Aeair,  20  Beaw.  157,  as  to  the  eflbct  of  omitting  ^  ^ 
Nigiiler  wttfiin  five  years,  ohetrfcd  upon  and  in  substance  ovctniled. 
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Under  these  circumstances  T.  BrockeJl  and  O*  K.        1855. 
Corfield  had  in  the  year  1849  priority  over  D.  Taylor ^      "^^^^ 
and  the  question  was  whether  they  lost  that  priority  by  t;. 

not  having  re-registered  within  five  years.     The  Chief  '^^  ^^*"'  ^^ 
Clerk  decided  that  they  had  not  lost  their  priority  and 
certified  the  priorities  accordingly,  and  the  question  now 
came  at  once  before  the  full  Court  of  Appeal  on  an  ap- 
peal from  the  Certificate  brought  by  D.  Taylor. 

It  should  here  be  mentioned  that  the  Bill  in  the  suit 
was  filed  on  the  20th  August  1849,  D.  Taylor  being 
made  a  Defendant  and  the  Bill  containing  statements  as 
to  the  judgments  of  JBrockell  and  Corfield:  the  decree 
in  the  suit  was  made  on  the  9th  June  1854. 

The  question  now  brought  before  the  Court  turned 
mainly  on  the  construction  of  the  19th  section  of  the 
Act  1  &  2  Vict.  c.  1 10,  and  the  4tb  section  of  the  Act  2 
&3  Vict.c.  11. 

The  19th  section  of  the  Act  1  &  2  Vict.  c.  110,  is  as 
follows : — *'  Provided  always,  and  be  it  further  enacted, 
That  no  judgment  of  any  of  the  said  Superior  Courts, 
nor  any  decree  or  order  in  any  Court  of  Equity,  nor  any 
Tule  of  a  Court  of  Common  Law  nor  any  order  in  Bank- 
ruptcy or  Lunacy  shall  by  virtue  of  this  Act  afiect  any 
lands  tenements  or  hereditaments  as  to  purchasers  mort- 
j^agees  or  creditors  unless  and  until  a  memorandum  or 
iDinute  containing  the  name  and  the  usual  or  last  known 
place  of  abode  and  the  title  trade  or  profession  of  the 
person  whose  estate  is  intended  to  be  affected  thereby, 
^jkd.  the  Court  and  the  title  of  the  cause  or  matter  in 
"nrhich  such  judgment  decree  order  or  rule  shall  have 
^lieen  obtained  or  made  and  the  date  of  such  judgment 
^lecree  order  or  rule  and  the  account  of  the  debt  da- 
Ynages  costs  or  monies  thereby  recovered  or  ordered  to 

be 
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1855.        be  paid  shall  be  left  with  the  Senior  Master  of  the  Court  of 

"^"^^      Common  Pleas  at  Westminster  who  shall  forthwith  enter 

V,  the  same  particulars  in  a  book  in  alphabetical  order  by 

T^Karl of  jj^g  name  of  the  person  whose  estate  is  intended  to  be 

affected  by  such  judgment  decree  order  or  rule;   and 

such  officer  shall  be  entitled  for  any  such  entry  to  the 

sum  of  five  shillings ;  and  all  persons  shall  be  at  liberty 

to  search  the  same  book  on  payment  of  the  sum  of  one 

shilling." 

The  4th  section  of  the  Act  2  &  S  Vict.  c.  1 1  is  as 
follows : — **  And  be  it  enacted.  That  all  judgments  of 
any  of  the  Superior  Courts,  decrees  or  orders  in  any 
Court  of  Equity,  rules  of  a  Court  of  Common  Law,  and 
orders  in  Bankruptcy  or  Lunacy,  which  since  the  passing 
of  the  said  recited  Act  of  the  first  and  second  years  of 
the  reign  of  her  present  Majesty  have  been  restored 
under  the  provisions  therein  contained  or  which  shall 
hereafter  be  so  registered,  shall  after  the  expiration  oT 
five  years  from  the  date  of  the  entry  thereof,  be  null  and 
void  against  lands  tenements  and  other  hereditaments  as 
to  purchasers  mortgagees  or  creditors  unless  a  like  me- 
morandum or  minute  as  was  required  in  the  first  instance 
is  again  left  with  the  Senior  Master  of  the  said  Court 
Common  Pleas  within  five  years  before  the  execution  o 
the  conveyance  settlement  mortgage  lease  or  other 
or  instrument  vesting  or  transferring  the  legal  or  equi 
table  right  title  estate  or  interest  in  or  to  any  such  pur 
ehaser  or  mortgagee  for  valuable  consideration,  or  as 
creditors,  within  five  years  before  the  right  of  such 
ditors  accrued,  and  so,  toties  quoties,  at  the  expiration  o 
every  succeeding  five  years;  and  the  Senior  Master  shall 
forthwith  re-enter  the  same  in  like  manner  as  the  same 
was  originally  entered;  and  such  officer  shall  be  entitled 
for  any  such  re-entry  to  the  sum  of  one  shilling.** 

Mr. 
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Mr.  £ddU  for  D.  Taylor  supported  the  Appeal.  1865. 


9|tAVAIf 

H^  submitted  that  Brocheira  judgment  by  reason  of  v. 

lot  being  re-registered  witbin  the  fiv^  years  was  to  be  ^qJ^™ 
reated  as  bearing  the  date  of  the  re-registration  namely 
lie  ^th  AprU  1852,  and  thi^t  in  like  manner  Corfidd!^ 
udgment  must  be  treated  as  being  dated  the  28th  iVb- 
wmher  1854,  and  that  thus  T^^yhr's  judgment  would 
lave  a  priority  over  both.  He  referred  to  the  sections 
>f  the  two  Acts  before  mentioned,  and  also  to  the  13th 
section  of  the  1  &  2  Vict.  c.  1 10|  the  l^nd  section  of  3  & 
I  Vict.  c.  82,  and  the  4th,  5th,  6th  and  8th  sections 
3f  the  18  Vict.  c.  15,  and  supported  the  construction  of 
them  which  would  give  priority  to  Mr.  Taylor  by  refer- 
ence to  the  following  cases,  namely,  Shaw  v.  Neale{a) 
Beere  v.  Head(b)  Freer  v.  Hesse  (c)  and  also  to  Lord 
St.  Leonards*  Concise  View  of  the  Law  of  Vendor  and 
Purchaser,  p.  389.  He  submitted  that  any  notice  which 
D*  Taylor  obtained  of  the  other  judgments  by  means  of 
the  Bill  was  immaterial,  if  the  provisions  of  the  Acts  as 
to  registration  had  not  been  complied  with. 

Mr.  Walher  for  G.  K.  Corfield  supported  the  deci- 
sion of  the  Chief  Clerk. 

The  question  turns  upon  the  4th  section  of  the  Act 
2&3  Vict.  c.  11,  and  it  is  submitted  that  neither  the 
words  of  the  section,  nor  the  object  of  the  Statute,  nor 
the  reason  of  the  thing  warrant  such  a  construction  as 
would  give  to  the  Appellant  the  priority  which  he  claims. 
The  re-registration  of  Taylor^s  judgxoent  was  idle  so  far 
as  Corfield  was  concerned,  it  was  useful  only  as  against 

subsequent 

(a)    19  Jur.  666;   lince  re-  (b)  S  Jonn  ^  Lai.  340. 

ported  20  Beuv.  167.  (c)  4  DeG.  Mae.  if  G.  495. 
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1855.  subsequent  purchasers.  In  order  to  bring  the  section  in 
qnesdon  into  operation,  there  most  be  purchasers  mort- 
gagees or  creditors  who  being  doly  roistered  themaelfes 
can  assert  that  at  the  date  of  their  purchases  mortgages 
or  debts  they  found  no  judgment  roistered  within  five 
years,  and  the  section  settles  their  priority  with  regard 
to  competing  creditors  of  the  class  mentioned  in  the  sec- 
tion who  have  neglected  to  register.  The  object  of  the 
Act  was  to  reduce  the  tioie  within  which  purchaaen 
mortgagees  and  creditors  were  to  search.  In  the  present 
case  when  Mr.  CorfiM  registered,  the  register  wis 
▼scant,  and  the  question  of  priority  as  between  him  and 
Taylor  must  be  referred  to  the  time  when  Taylor  ori- 
ginally registered.  The  Act  was  clearly  meant  to  apply  to 
persons  becoming  purchasers  mortgagees  and  creditors 
after  the  expiration  of  the  five  years,  not  to  persons  who 
became  such  within  that  period.  The  analogous  provi* 
sions  in  the  Irish  Act  9  Geo.  4,  c.  35,  have  received  tb^ 
interpretation  now  contended  for,  Hickgonv.  CclUsiay* 
The  case  of  Freer  v.  Hesse  (Jb)  does  not  apply,  and  tb^ 
decision  in  Shaw  v.  Neale{c)  supports  the  view  no 
submitted.  As  to  notice,  the  Act  3  &  4  Vict,  c  82  doe 
not  apply  to  the  present  case ;  it  has  no  reference  to  th 
re-registration  of  judgments  under  the  Act  2  &  3  Vk^^ 
ell.  The  old  rule  of  the  Court  must  therefore  prevail  \ 
and  under  this  Taylor  being  clearly  afiected  with  noti 
must  be  postponed  to  Corjield.  The  only  remaini 
question  is  as  to  the  6th  section  of  the  Act  18  &  19 
c.  15.  It  is  however  submitted  that  that  section  reall 
makes  no  difierence;  it  was  passed  simply  for  the  pu 
of  removing  a  doubt  whether  a  person  who  had  permi 
the  five  years  to  elapse  could  avail  himself  of  the  provi 

sio 

(«)  1  Jones  Sf  Lot.  94  and  S.         (6)  4  De  G.,  Mac  4  G.495. 
C.  on  rehearing  10  Ir.  Eg.  Rep.  {c)  19  Jur.  666;  iiDce 

447.  20  Bmv.  157. 
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sioos  of  the  Act  2  &  S  Vict.  c.  1 1  as  against  subsequent  1855. 

DDortgagees  and  purchasers.    The  4th  and  5ih  sections  ^^^^^^^ 

of  the  Act  18  &  19  Vict  c.  15  do  not  affect  Mr.  Corfield  ^'!^^^ 

inasmuch  as  they  are  not  retrospective.  "^^  ^^^^  ®^ 

Mr.  Wickens  for  T.  Brockell  supported  the  decision 
of  the  Chief  Clerk,  and  adopted  the  argument  used  on 
behalf  of  Mr.  Corfield. 

Mr.  Eddis  replied. 

He  submitted  that  the  governing  spirit  and  principle 
of  the  Act  2  &  3  Vict.  c.  1 1  was  to  give  priority  accord- 
ing to  the  date  of  registration,  and  to  limit  its  application 
for  this  purpose  to  purchasers  mortgagees  and  creditors 
after  the  five  years  was  manifestly  inconsistent  with  its 
provisions  as  to  re-registration ;  that  Taylor  by  obtaining 
a  fresh  judgment  might  have  clearly  got  the  priority  now 
disputed,  and  his  forbearance  to  call  in  his  judgment  was 
entitled  to  the  same  protection.  He  further  submitted 
that  the  adoption  of  the  construction  contended  for  on 
the  other  side  would  lead  to  this  anomalous  result, 
namely,  that  as  between  three  judgment  creditors  A.^ 
B.  and  C,  A.  might  stand  before  J3.,  and  B.  before  C, 
and  yet  A.  stand  after  C 


The  Lord  Chancellor. 

The  question  for  our  decision  is  as  to  the  priority  of      ^ov.  23. 
certain  judgments  recovered  against  the  late  Earl  of  Ox- 
Jdrd^  and  it  turns  on  the  true  construction  of  the  1  &  ^ 
Vict.  c.  110  s.  19  and  the  2  &  3  Vict.  c.  11  ss.  2  and  4 
[His  Lordship  here  read  the  several  sections]. 

It 
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1856.  It  has  been  contendecl  by  Mr.  JBddis  that  the  jodgmnt 

*^"^^^      recovered  by  his  client  Mr.  Ttyhr  had  precedence  over 
V.  both  the  others  with  whom  he  was  conlpeting.     Tbjrbr^f 

"^JfoaL^  judgment  was  recotered  in  the  year  1886  before  the  psw- 
ing  of  the  1  &  S  Vict.  c.  1  lO,  but  it  was  first  registered  on 
the  S7th  of  January  1840,  and  it  was  re-r^istered  on  the 
06th  of  January  1854  within  fi?e  years;  JSroekell,  one 
of  the  competing  creditors,  recovered  his  judgment  in /sue 
1841|  and  duly  registered  it  on  the  19th  of  August  in  that 
same  year:  he  again  registered  it  on  the  S7th  of  Fehmanf 
1847,  and  again  on  the  20th  of  April  1852.  CoffM, 
the  other  competing  creditor,  recovered  his  judgment  on 
the  4th  of  September  1848,  and  registered  it  on  the  next 
day  t  he  re-registered  it  on  the  28th  of  November  1854. 
The  question  argued  before  us  was  whettler  Tagk/i 
judgment  took  precedence  of  the  other  two« 

It  was  contended  on  behalf  of  Mr.  Tktybr  diat  thoo^ 
when  he  first  registered  his  judgment,  on  the  S7th  of 
January  1840,  Carjield  whose  judginent  was  registered 
in  September  1848  and  (subject  to  an  observation  I  will 
presently  advert  to)  BrockM  whose  judgment  was  rois- 
tered in  February  1847  had  by  the  Statute  precedence 
over  him,  yet  that  that  precedence  was  lost  when  iritfain  Are 
years  after  the  27th  of  January  1849  they  sufiersd  more 
than  five  years  to  elapse  ftt>m  the  dates  of  their  respective 
registrations.    The  meaning  of  the  Statute  it  was  argued 
was  to  postpone  every  judgment  creditor  who  should 
omit  within  five  years  to  re*re|^ter,  and  so  at  the  end  of 
that  period  to  give  priority  to  all  judgment  creditors  then 
duly  appearing  on  the  registry.    This  is  not  the  con- 
struction which  I  put  on  the  Act     The  object  of  the 
enactments  was  to  give  security  to  purchasers  mortgi^ees 
and  creditors  by  enabling  them  to  ascertain  whether  the 
lands  of  the  person  from  whom  thqr  are  purchasing  or 
taking  a  mortage  or  judgment  are  subject  to  any  prior 

judgment 
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judgment.     If  a  judgment  once  registered  were  to  bind  a        1866. 

aubtequent  purchaser  after  any  lapse  of  time  the  search      >^'^^ 

must  be  indefinite,  and  must  necessarily  occasion  great  ^^ 

and  almost  insuperable  difficulties.     To  obviate  this  the   '^  ^^^  ^^ 

1  11  OxroB*. 

Statute  provides  that  no  intended  purchaser  mortgagee 

or  creditor  need  search  for  more  than  five  years,  re- 
quiring at  the  end  of  that  time  re-registry  in  order  to 
aflfect  purchasers  mortgagees  or  creditors. 

The  question  is  what  is  the  efiect  of  an  omission  to  re- 
register in  its  operation  on  previous  purchasers  mort- 
gagees or  creditors :    I  think  it  has  no  operation  at  all. 
When  once  a  person  has  become  a  purchaser  mortgagee 
or  creditor  with  notice  on  the  register  of  an  existing  judg- 
ment, he  knows  that  such  a  charge  exists  and  has  no 
shadow  of  complaint  if  it  is  enforced.     The  object  of  the 
Statute  was  to  enable  him  to  ascertain  with  certainty 
what  judgments  exist,  not  to  give  him  a  chance  of  im- 
proving his  title  by  the  possible  subsequent  neglect  of  a 
judgment  creditor  to  re-register.     Such  neglect  will  of 
course  deprive  the  judgment  creditor  of  his  rights  against 
subsequent  purchasers  mortgagees  or  creditors  becoming 
so  before  any  re-registry  has  taken  place,  and  so  will 
operate  as  a  protection  to  them ;  but  there  could  be  no 
object  in  protecting  those  who  had  thought  fit  to  become 
purchasers  mortgagees  or  creditors  in  spite  of  a  judg- 
ment of  which  the  register  had  already  appriased  them. 
A  person  who  has  completed  his  title  as  purchaser  before 
re-registry  is  not  a  purchaser  within  the  meaning  of  the 
enactment.     Every  owner  of  land,  not  deriving  his  title 
by  descent,  has  been  at  some  time  or  other  a  purchaser ; 
but  the  Statute  refers  only  to  those  who  become  pur- 
chasers after  the  dates  fixed  for  registry  or  re-registry  as 
h  apparent  from  the  language  of  the  4th  section  of  the 
2  &  3  Vict  c.  11  requiring  re-registry  within  five  years 
before  the  execution  of  the  deed  or  instrument  trans- 
ferring 
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1855.       ferring  the  legal  or  equitable  rights  to  the  purchaser  or 
^•^^^^^^      mortgagee,  or  as  to  creditors  within  five  years  before  the 

Beavan 

p.  right  of  such  creditors  accrued.     When  such  re-registry 

The  Earl  of  jjj^g  q^^^q  been  completed  it  never  can  be  repeated  so  as 

OXFOED.  "^  *^ 

to  comply  with  the  exigency  of  the  Statute  as  to  transac- 
tions already  perfected.  The  sole  object  of  registering 
and  re-registering  is  to  enable  persons  intending  to  be- 
come purchasers  mortgagees  or  creditors  to  ascertain  how 
far  it  may  be  prudent  in  them  to  do  so  having  regard  to 
existing  judgments.  When  once  the  transaction  whether 
of  purchase  mortgage  or  loan  has  been  completed,  the 
necessity  for  a  register  has  to  those  interested  in  such 
completed  transactions  altogether  ceased.  My  opinion 
therefore  is  that,  treating  Brockell  and  Corfield  as  being 
both  duly  on  the  register  within  five  years  prior  to  Janu- 
ary  184d  when  Taylor  first  registered  his  judgment, 
they  had  a  priority  which  was  not  affected  by  their  sub- 
sequent omission  to  re-register  at  the  end  of  five  years. 

It  was  however  contended  as  to  Brockell  that  he  was 
not  duly  registered,  for  his  original  registration  was  in 
August  1841  and  he  did  not  register  again  till  1847,  that 
is  till  more  than  five  years  had  elapsed ;  and  it  was  sug- 
gested that,  according  to  the  express  language  of  the  fourth 
section  of  the  S  &  3  VicL  c.  11  the  re-registration  must  be 
made  within  five  years,  and  cannot  be  validly  made  after- 
wards. I  think  however  that  this  is  a  narrow  and  unneces- 
sarily restricted  construction  of  the  clause.  The  re-regis- 
tration certainly  must  be  made  before  or  at  the  expiration 
of  every  five  years  in  order  to  give  complete  security  to  the 
judgment  creditor,  for  otherwise  he  may  be  postponed  to 
purchasers  mortgagees  or  creditors  becoming  so  after  the 
lapse  of  the  five  years  and  before  re-registration;  but 
there  is  no  reason  in  favour  of  purchasers  mortgagees  or 
creditors  for  holding  that  as  against  them  re-registration 
is  invalid,  because  it  is  not  made  so  soon  as  for  the  pro- 
tection 
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tection  of  the  party  registering  it  ought  to  have  been 
made.  I  therefore  think  that  BrockelCs  re-registration 
in  1847  and  1852  was  good  against  those  who  claim  by 
a  title  accruing  within  five  years  after  those  dates  re- 
spectively. All  doubt  on  this  point  is  now  removed  by 
18  &  19  Vict.  c.  15,  s.  6 ;  but  I  own  I  think  that  enact- 
ment, though  convenient  for  the  purpose  of  obviating 
doubts,  was  not  necessary. 


1855. 

Beat AN 

V. 

The  Earl  of 
Oxford. 


It  remains  to  consider  what  previous  authorities  there 
are  bearing  on  the  subject.  The  judgment  of  Lord  Su 
Leonards  in  Hickson  v.  Collis  {a\  though  it  related  not 
to  this  Statute  but  to  an  Act  having  a  similar  object  as 
to  Ireland^  bears  directly  on  the  question.  The  9  Geo,  4, 
c.  S5y  is  entitled  ''An  Act  to  protect  Purchasers  for 
valuable  consideration  in  Ireland  against  Judgments  not 
revived  or  redocketed  within  a  limited  time;'*  and  the  first 
section  enacts  that  all  judgments  which,  ader  the  passing 
of  the  Act  should  be  recovered  in  Ireland^  should  be 
void  against  purchasers  unless  redocketed  within  twenty 
years  next  before  the  execution  of  the  deed  or  instrument 
transferring  the  legal  or  equitable  rights  to  a  purchaser : 
the  case  itself  related  to  a  judgment  recovered  many 
years  before  the  passing  of  the  Statute,  and  the  argument 
turned  mainly  on  the  effect  of  the  ^nd  and  3rd  clauses  of 
the  Acty  but  in  his  judgment  Lord  St.  Leonards  gives 
bis  opinion  as  to  the  construction  of  the  1st  section  as 
follows  (a), — "  The  provisions  of  the  first  section  are,  cer- 
tainly,  not  so  plain  as  they  might  have  been ;  but  they 
are  plain  enough  to  legal  comprehension — that  all  judg- 
ments thereafter  to  be  entered  shall,  after  the  expiration 
of  twenty  years  from  the  entry  thereof,  be  void  as  against 
purchasers  for  value,  unless  redocketed  within  twenty 
years  before  the  execution  of  the  conveyance  to  the  pur- 
chaser. 


Vol.  VI. 


(a)  IJ.  4-  TjiL  94;  Bee  p.  113. 

LL 
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1855.       chaser.     What  was  the  object  of  the  Act?    To  give 
^'^^''^^      notice  of  the  judgments  affecting  the  estate  to  the  pur- 
9.  chaser.     How  long  was  the  protection  of  the  judgment 

The  Earl  of   creditor  to  endure?      For  twenty  years.      Would  the 
entry  of  the  judgment  contain  the  same  particulars  as  the 
entry  of  the  redocketing  ?     Was   it  equally  accessible  ? 
In  all  respects  it  was  the  same.     Then  why  should  the 
formality  of  redocketing  the  judgment  the  next  hour 
after  its  entry  be  gone  through  ?     When  the  Act  sajrs 
that  the  judgment  entered  shall   be  void  after  twenty 
years,  it  not  only  limits  the  period  during  which  the 
judgment  shall  be  good,  but  it  also  limits  the  period 
within  which  it  is  not  necessary  to  do  any  other  act  to 
give  it  validity ;  and  the  true  construction  appears  to  be 
that,  as  to   purchasers   becoming  such   after  the   first 
period  of  twenty  years  expires,  there   must  be  a  re- 
docketing ;  but  that  if  once  a  purchaser  is  affected  by  a. 
judgment  under  the  first  section,  he  cannot,  at  any  future 
time,  derive  protection  from  the  Act.    The  Act  does  not 
require  that  the  judgment  creditor  shall  every  twenty  ye] 
revive  qr  redocket  his  judgment,  in  order  that  it  may 
valid  against  a  conveyance  made  within  ^twenty  yeai 
after  its  entry  or  redocketing ;  but  he  must  redocket  it 
if  he  mean  to  bind  purchasers  who  became  such  after  thi 
expiration  of  the  first  period  of  twenty  years,  and  befoi 
the  expiration  of  twenty  years  from  the  entry  of  the 
docketing.     By  the  entry  or  the  redocketing  of  the  jud| 
ment,  he  binds  all  those  who  become  purchasers  with' 
twenty  years  after  such  entry  or  redocketing;    but 
bind  those  who  become  purchasers  after  that  time, 
must,  every  twenty  years,  redocket  his  judgment ;  a-: 
such  redocketing  will  give  validity  to  his  judgment 
against  all  persons  who  shall  become  purchasers  dura,  ^c^*^ 
twenty  years  next  after  the  entry  of  such  redocketin^ 
I  subscribe  to  that  view  of  the  subject,  which  is  j^^ 

ci^ 
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sisely  applicable  to  the  English  Statute,  and  affords,  as        1855. 
[  think,  a  safe  guide  in  conducting  us  to  a  proper  con« 
dusion. 


Bbavan 

V, 

The  Eael  of 

I  am  aware  that  the  Master  of  the  Rolls  seems  to  have      Oxfoed. 


taken  a  different  view  of  the  subject  in  the  recent  case  of 
Shaw  Y.  Neale{a).  It  does  not,  however,  appear  that 
the  Irish  case  was  brought  under  the  consideration  of 
Ilia  Honor.  There  the  judgment  was  obtained  and  re- 
^tered  in  January  1841 ;  Remnant  obtained  a  mort- 
gage from  Neakf  the  judgment  debtor,  in  1844,  and  the 
judgment  creditor  did  not  re-register  his  judgment  till 
ifter  five  years  from  the  original  registry,  namely,  in 
November  1846.  His  Honor  decided  that  Remnant  was 
to  hold  his  mortgage  free  from  the  judgment  This  was 
1  decision  at  variance  with  what  Lord  St.  Leonards  stated 
in  the  case  I  have  referred  to,  and  which  seems  to  me 
DDore  in  unison  with  the  spirit  and  language  of  the 
enactment  than  the  construction  adopted  by  his  Honor. 
It  does  not  appear  to  have  been  pointed  out  in  argument, 
diat  the  provisions  of  the  Statute  never  can  be  complied 
irith  as  to  mortgages  complete  before  the  re-registry.  It 
is  impossible  to  re-register  within  five  years  previously  to 
the  date  of  the  deed  creating  a  mortgage  prior  to  the  re- 
registration. 

On  these  grounds,  I  have  come  to  the  conclusion  that 
Taylor  is  to  be  ranked  after  Brockell  and  Corjield,  both 
whose  judgments  had  been  placed  on  the  registry  less 
than  five  years  previous  to  the  month  of  January  1849, 
when  Taylor  first  registered  his  judgment. 

The  Lord  Justice  Knight  Bruce. 

In  the  controversy  before  the  Court,  I  think  that  the 

questions 

(a)  19  Jur,  666;  since  reported  20  Beav,  157. 

LL2 
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1855.       questions  as  to   notice  and    the  lis  pendens  are  not 

^"^^^^^^^      material,  and  I  doubt  whether,  according  to  the  true 

9,   *        interpretation  of  the  statute  law,  Mr.  Taylor  is  not  en- 

Tbe  Earl  of   titled  to  the  preference  that  he  seeks.     But  as  the  Lord 

Justice  Turner  takes  the  same  view  of  the  case  with  the 

Lord  Chancellor,  my  doubt  is  unimportant. 


77ie  Lord  Justice  Turner. 

There  are  in  this  case  three  judgments : — First,  the 
judgment  of  the  Appellant  Taylor,  which  was  obtained 
in  the  month  of  December  1836,  registered  on  the  S7th 
of  January  1849,  and  re-registered   on   the   S6tb   oC 
January  1854,  within  the  period  of  five  years  mentioned 
in  the  statute  2  &  3  Vict  c.  1 1,  s.  4 ;  secondly,  the  judg- 
ment of  the  Respondent  Brockell,  which  was  obtained  on 
the  23rd  of  June  1841,  registered  on  the  19th  of  August 
in  that  year,  prior  therefore  to  the  registration  of  the 
Appellant's   judgment,  and    since    twice  re-registered, 
on  the  27th  of  February  1847,  and  the  20th  of  Aprit 
1852,  on  each  occasion,  therefore,  after  the  expiration  oE" 
the  above-mentioned  period  of  five  years ;  and  thirdly^ 
the  judgment  of  the  Respondent  Corfield^  which 
obtained  on  the  4th  of  September  1848,  registered  on  th( 
5th  of  the  same  month  of  September,  also  prior  to  th< 
registration  of  the  Appellant's  judgment,  and  re-regis- 
tered on  the  28th  of  September  1854,  also  after  the  expira- 
tion of  the  five  years.   The  question  before  us  is  whethei 
under  these  circumstances,  the  judgment  of  the  Appelh 
Taylor  is  entitled,  under  the  provisions  of  the  statute^=? 
relating  to  the  registration  of  judgments,  to  priority  ovt 
the  judgments  of  the  Respondents  Brochell  and 
field. 

This  question  seems  to  me  to  depend  wholly  upon  t 
enactment  contained  in  the  statute  2  &  3  Vict.  c.  11,  s. 
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for  the  statute  3  &  4  Vict.  c.  8^  s.  2,  relates  only  to  the        1855. 
efiect  of  notice;  and  the  statute  18  &  19  Vict  c.  16,      ^^^^^^^ 
although  it  defines  the  circumstances  under  which  re-  „, 

registered  judgments  are  to'  be  binding,  does  not  appear   '^^  ^^^^  ^ 
to  me  otherwise  to  alter  the  persons  who  are  to  be  bound 
by  them.    The  4th  section  of  2  &  3  Vict.  c.  11,  is  as 
follows : — (His  Lordship  read  the  section  set  out  above.) 

The  question  now  raised  upon  this  section  is,  whether 
a  judgment  prior  on  the  registry,  but  not  duly  re-registered, 
is,  by  the  section,  made  void  against  a  subsequent  judg- 
ment, which  has  been  duly  re-registered;   for  there  is 
nothing  to  take  away  the  priority  of  the  antecedent  judg- 
ment, unless  this  section  has  made  it  void  against  the 
subsequent  one.     My  opinion  has  fluctuated  upon  this 
point;   but  the  conclusion,  at  which  I  have  ultimately 
arrived,  is,  that  the  enactment  has  no  such  operation. 
The  section  may  well  be  divided  into  two  parts,— the 
first  part  enacting  that  registered  judgments  shall  be  void 
after  the  expiration  of  five  years,  unless  re-registered ; 
the  second  part  providing  the  means  by  which  they  may 
be  kept  on  foot  after  that  period  has  expired.    It  is  clear 
that  the  words  "  purchasers,**  **  mortgagees"  and  **  cre- 
ditors,** as  used  in  this  second  part  of  the  section,  were 
to  apply  and  can  apply  only  to  purchasers,  mort- 
and  creditors  becoming  so  subsequently  to  the  date 
of  the  registered  judgment ;   and  I  think  that  it  would 
Slot  be  a  sound  construction  of  the  statute  to  give  a  more 
esLtended  construction  to  the  same  words  as  used  in  the 
part  of  the  section.     To  read  the  words  **  pur- 
*'  "  mortgagees*'  and  "  creditors'*  in  the  first  part 
the  section  as  extending  both  to  antecedent  and  sub- 
<]uent  purchasers,  mortgagees  and  creditors,  when,  in 
latter  part  of  the  same  section,  they  must  be  read  as 
applying  to  subsequent  purchasers,  mortgagees  and  cre- 
dx:tors  only,  is  in  itself  no  little  difl[iculty ;  but  the  case 

presents 
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1855.  presents  a  still  further  difficulty.  We  are  here  dealing 
^^  with  judgments,  which  are  charges  upon  estates,  and 
V.  if  this  enactment  makes  an  antecedent  judgment  not  duly 

Q  Earl  of  re-registered  null  and  void  against  a  subsequent  judg- 
ment, its  operation  will  be  not  only  to  convert  a  right  to 
foreclosure  into  a  mere  right  to  redeem,  but,  if  full  effect 
be  given  to  the  words  of  the  enactment,  absolutely  to 
destroy  the  right  of  redemption;  and  surely  a  very  strong 
and  clear  expression  of  the  intention  of  the  Legislature 
must  be  required  for  such  purposes. 

For  these  reasons,  I  think  that  the  true  meaning  of 
this  enactment  is,  that  judgments  not  duly  re-registered 
shall  be  void  against  subsequent  purchasers^  mortgagees 
and  creditors ;  and  this  construction,  as  it  seems  to  ne, 
will  work  out  the  purposes  of  the  Act.  Each  purchaser, 
mortgagee  or  creditor  will  be  bound  to  search  only  for 
five  years ;  and  judgments  not  registered  or  re-registered 
within  that  period  will  be  void  against  him.  The  case 
of  Shaw  V.  NeaU  (a)  referred  to  in  the  argument  does 
not,  I  think,  apply  to  the  present.  The  mortgage  io 
that  case  was  subsequent  to  the  judgment,  and  the  sta- 
tute therefore,  as  I  construe  it,  rendered  the  judgnMot 
void  against  the  mortgagee. 

My  opinion  therefore  is  that  the  6ertificate  of  tbe 
Chief  Clerk  in  this  case  is  right,  and  that  this  motioo 
must  be  refused ;  but  I  think  it  should  be  refused  with- 
out costs,  except  as  to  No.  6,  whose  costs  must  be  [^ 
by  the  Appellant 

(a)  20  Bern.  157. 
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BEAVAN  V.  THE  EARL  OF  OXFORD. 

Jan.  22, 23, 29. 

HE  question  raised  in  this  case  related  to  the  pri-     Before  The 
orities  of  certain  judgment  creditors  of  the  late    celhrLot^ 
Alfred  Earl  of  Oxford.    The  suit  was  instituted  in  1849   Cranworth 
by  J7.  W.  Seavan,  a  mortgagee,  against  the  late  Earl,     Justices. 
and  various  persons,  being  mortgage  annuity  and  judg-  in  a  suit  to 
ment  creditors,  praying  that  the  Plaintiff  might  be  de-  "e^lethepri- 

'  r    J     &  ^  &  onties  of  m- 

clared  entitled  to  redeem  such  incumbrances  of  the  De-  cumbrancera 
fendants  as  were  prior  to  his  mortgage,  and  that  all  ^tate^he  '* 
proper  accounts  might  be  taken.  CWef  Clerk  by 

his  certificate 
found  a  Tolun- 

Various  proceedings  were  had  in  the  suit,  the  Plain-  tary  settle- 
tiff  and  the  Earl  both  dying  before  it  came  to  a  hearing,  ^^n/^.'^^^ 
By  a  decree  made  by  Vice-Chancellor  Stuart  at  the  B.  judgment 
hearing  of  the  cause,  and  dated  the  9th  June  1854,  a  ing2aDd3, 
certain  Indenture  dated  the  3rd  July  1838  for  securing  J"*  |i®  t^g. 
an  annuity  of  2,000Z.  for  the  benefit  of  the  Countess  of  judgment 
Oxford,  who  was  a  Defendant  to  the  suit,  was  as  against  ? J*  ji  ^^  ^ 
the  late  Plaintiff  and  against  such  of  the  Defendants,  be-  &  2  Vict,  c 
ing  mortgagees  and  incumbrancers  on  the  life  estate  of  ^^i^^  ^^^  ^ 
the  late  Earl  of  Oxford,  as  were  purchasers  for  valuable  the  voluntary 
'^consideration  declared  to  be  void,  and  various  accounts  Held  that  al- 
«nd  enquiries  were  directed,  and  among  them  an  account  J^Joug^  "  ^ 

I  ween  a.  and 
of  B.  the  former 
upon  a  ques- 
^oD  cf  r^istEation  was  entitled  to  priority  yet  that  independently  of  such  question 
^oid  baving  regard  to  the  date  of  the  voluntary  settlement  and  to  the  provisions  of 
%he  6th  section  of  the  Act  2  Vict  c.  11,  B,  was  prior  both  to  the  voluntary  settlement 
^Dd  to  A. 

A  judgment  creditor  is  not  a  purchaser  within  the  meaning  of  the  Statute  27  lUix. 
^  4,  and  has  therefore  no  title  on  that  ground  to  set  aside  a  prior  voluntary  settle- 

The  13th  section  of  the  Act  1  &  2  Vict.  c.  110  does  not  confer  on  the  jud^ent 
creditor  any  right  against  a  person  claiming  under  a  voluntary  settlement  previously 
made  by  the  judgment  debtor. 

The  decision  in  Watti  v.  Porter,  3  E.  Sf  B.  743,  observed  upon. 
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"^^^^       :rjcr.:,rrtd    ccier  iis  lie  ^ascs  af  lie   sxic    1000.  it 
,  ieierax  iecur.r«  ct  iiiC  -11*  P-izxaT  mi  sc  3e  «^BnI 

Tz^^LtRLcie   DetcnJana  resp^rrrelT  wi:- w«rc  «E±ii  as  IT  3^^ 

in  the  securides  cborres  ii>i  Tnrrn.VngB  aesonKil  a 
tl:«  bill,  and  aa  cu^foJi  u  I3  ihe  pnsrjoa  d  2k  aii 
screra]  secorices. 


Tbe  Chief  Clerk  maie  Lis  CertifSray,  duftd  ibe  L2& 
•/arxe  ISoo,  and  therebT  ax»vered  cse  raricGS  tauuiiiu 
directed,  and  set  forth  in  a  Scbed;^  to  his  CcnsSoae  it 
priorities  of  the  serenl  securities  vith  the  mses  of  it 
parties  to  whom  the  amoants  doe  oogfac  to  be  paid :  it 
Schedule  was  to  the  foUowizig  eftct. — Firss,  the  sam  of 
2,054/.  16f.  -kiL  to  the  RepreieoiatiTes  of  the  late  Pbnh 
tiff  upon  an  Indenture  of  Mortgage  dated  the  I9di  Dt- 
cember  1812 ;  Second,  the  sum  of  T,7G6iL  1&.  4dL  to  tbe 
Trustees  of  the  Indenture  of  Settlement  of  the  Std  J^ 
1838  being  the  arrears  of  the  annuity  of  2,0001.  tboctf 
secured  for  the  benefit  of  the  Countess  of  Oxford;  Tlurd» 
the  sum  of  58iL  17«.  Id,  to  Zhauxm  Amdenom,  on  a  judg- 
ment obtained  on  the  4th  Decewtber  1841  registered  tbe 
17th  April  l84o  and  re-registered  the  13th  Mardk  185(; 
Fourth,  the  sum  of  30&L  Of.  Ad.  to  Thomas  BroduB  €i 
a  judgment  obtained  on  the  23rd  June  1841  registered 
the  19th  August  1841  and  re-registered  the  27th  Febnsrj 
1847  and  the  20th  April  1852;  Fifth,  the  sum  otSSOL 
to  G.  Keaies  Corfield  on  a  judgment  obtained  on  the  4di 
September  1848  registered  the  5th  September  1848  tfd 
re-registered  the  28th  November  1854;  Sixth,  the  saoof 
70/.  7«.  6^.  to  Charles  Lot/ton  on  a  judgment  obtaio^ 
on  the  23rd  December  1848  registered  the  same  day  ^ 
re-registered  the  2l8t  December  1853;  Seventh,  the  ^^ 
of  1,066/.  19*.  6rf.  to  David  Taylor  on  a  judgment  0^ 
tained  on  the  29th  December  1836  registered  the  ^* 

January  1849  and  re-registered  the  26th  January  l8^^ 

sod 


Beavah 
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and  Eighth,  a. sum  of  159Z.  17 s,  2d.  to  Robert  Cook  on  a        1856. 

judgment  obtained  on  the  12th  January  1849  registered 

the  7th  February  1849  and  re-registered  the  29th  JVb-  "v, 

vembtr  1864.  The  Earl  of 

Oxford. 

The  Chief  Clerk  by  his  Certificate  stated  that  the 
priorities  of  the  securities  were  as  before  mentioned^ 
**  except  that  as  regards  the  incumbrancer  David  Taylor 
the  judgment  forming  the  foundation  of  his  claim  being 
dated  prior  to  the  Indenture  of  Settlement  being  the 
security  of  the  second  incumbrancer  such  last-mentioned 
incumbrance  was  in  effect  subsequent  to  the  incumbrance 
of  the  said  David  Taylor  and  could  not  be  sustained 
against  his  claim." 

Various  other  proceedings  took  place  in  the  suit,  and, 
by  an  Order  made  on  the  30th  July  1855,  the  sum  due 
to  the  late  Plaintiff  on  the  first  of  the  securities  men- 
tioned in  the  Certificate  was  discharged  out  of  monies 
pud  into  Court  in  the  suit.    Among  other  proceedings 
were  two  separate  motions  to  vary  the  Chief  Clerk's  Cer- 
tificate,  the  one  by  D.  Taylor  to  obtain  priority  over  T. 
JBrockell  and  G.  K,  Corfield,  and  the  other  by  O.  K. 
Carfield  to  obtain  priority  over  the  Indenture  of  Settle- 
ment of  the  3rd  July  1838.     The  first  of  these  was  dis- 
posed of  by  the  decision  above  reported,  see  ante,  p.  492, 
which  affirmed  the  order  of  priority  given  by  the  Chief 
Clerk's  Certificate.    The  claim  of  O.  K.  Corfield  was 
compromised  by  the  Trustees  of  the  Settlement,  and  the 
benefit  of  his  security  agreed  to  be  assigned  to  them. 

A  Petition  was  then  presented  by  the  Countess  of 
€)xfordf  as  interested  in  the  estate  of  the  late  Earl,  for 
Ibe  purpose  of  having  the  funds  in  Court  applied  in  pay- 
ment of  the  incumbrances  according  to  their  priority; 

and 
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1856.        and  this  gave  rise  to  the  question  now  brought  before  the 
Beavah       Court.     The  Petition  came  on  for  bearing  before  Vice- 
o.  Chancellor  Stuart,  but  his  Honor  directed  it  to  be  it 

Oxford.  ^"^^  taken  to  the  Lords  Justices^  who,  when  the  matter 
was  brought  under  their  notice,  arranged  for  its  being 
heard  by  the  full  Court  of  Appeal :  they  also  on  the  ap- 
plication of  JD.  Anderson  and  C  Lay  ton  gave  leave  to 
those  parties  to  appeal  against  the  Chief  Clerk's  Certifi- 
cate, the  proceedings  which  had  taken  place  on  the  ap- 
peals of  jD,  Taylor  and  O.  K,  Corfield  having  induced 
them  to  abstain  from  taking  any  steps  previously.  The 
case  now  came  on  for  hearing  accordingly. 

Mr.  Bacon  and  Mr.  Speed  for  the  Petitioner,  Ladj 
Oxford. 

They  relied  on  the  Certificate  of  the  Chief  Clerk,  which 
remained  undisturbed,  as  regulating  the  rights  of  the 
parties :  acting  on  this,  priority  must  be  given  in  now 
distributing  the  fund  to  2>.  Taylor  over  the  Settlement  of 
the  3rd  July  1838  and  the  other  judgment  creditors, 
and  this  would  be  quite  consistent  with  the  decision 
which  in  reference  to  the  question  of  registration  bad 
upheld  the  order  in  which  the  judgment  creditors  were 
placed  inter  se  by  the  Certificate  of  the  Chief  Clerk. 

Mr.  Lee  and  Mr.  Chichester  appeared  for  the  Trustees 
of  the  Settlement. 

Mr.  Walker  for  D.  Anderson  and  C  Layton,  the  judg- 
ment creditors  placed  third  and  sixth  in  the  Schedule  to 
the  Chief  Clerk's  Certificate. 


He  submitted  that  there  was  nothing  to  prevent 

clients  questioning  the  propriety  of  the  Certificate  on  the 

present 
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present  occasion ;    Adams  v.    Claxton  {a\   JBrodie  v.        1856. 
JBarryib);  that  the  Chief  Clerk  had  drawn  an  erroneous      ^^ 
conclusion  as  to  priority,  and  that  he  ought  to  have  post-  «. 

poned  the  claims  of  the  Trustees  of  the  Settlement  to  the  '^^^1^^^^ 
judgments  now  in  question.  He  rested  his  case  on  four 
grounds ; — Firsts  by  the  first  and  fifth  sections  of  the  Act 
27  JEliz.  c.  4  the  Settlement  was  void  as  against  judgment 
creditors  who  were  to  be  considered  as  purchasers^  the 
word  purchaser  having  received  a  liberal  construction, 
as  for  instance  in  the  case  of  a  lessee  at  rack  rent,  Good-- 
right  v.  Moses  (c).  (See  also  Vin.  Ab.  tit.  "  Fravd,"*  K. 
(2),  and  Hill  v.  The  Bishop  of  Exeter  (d\  GUrling  v. 
Lowther[e\  Garth  v.  Ersfeild{f\  Finch  v.  Earl  of  Win- 
Chelsea  {g\  Barton  v.  Vanheythuysen(h),  Whitworth  v. 
Gaugain  (i).) 

IThe  Lord  Justice  Turner  referred  to  Brace  v. 
Duchess  of  Marlborough  (A).] 

Secondly,  if  there  was  any  doubt  whether  under  the 
27  Eliz.  c.  4  the  Settlement  was  void,  there  could  be 
no  doubt  but  that  it  was  void  by  the  joint  operation  of 
that  Statute  and  of  the  Act  1  &  2  Vict.  c.  110.  Under 
the  latter  Act  it  had  been  decided  that  a  judgment  cre- 
ditor became  an  equitable  mortgagee  and  was  entitled  to 
an  interest  in  the  land,  and  having  a  power  might  exer- 
cise it  without  the  assent  of  any  other  party.  The  de- 
dsion  of  the  Queen's  Bench  in  Watts  v.  Porter  (l)  had 
a  direct  bearing  on  the  present  case.  (See  also  Rolleston 
T.  Morton  (m),  Brearcliff  v.  Borrington  (n),  Bunster  v. 
JLord  Glengall{o)).    Thirdly,  on  the  general  principles 

of 

(a)  6  Vet,  226.  (A)  11  Hare,  126. 

(6)  J.  4-  W.  470.  (t)  3  Hare,  416;  1  Phil.  728. 

(c)  2  W.  Black.  1019.  (A)  2  P.  W.  491. 

id)  2  I'aunt.  69.  (/)  3  £.  4*  B.  743. 

(f)  2  Ch.  Rep.  136.  (m)  1  Dru.  Sf  W.  171. 
(/)  &>  J.    BridgmarCt  Re-          (n)  4  DeG.^S.  122. 

pfrts,  22.  (o)  3  Irith  Ch.  Rqf.  47. 

(g)  1  P.  W.  277. 
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1856.       of  this  Court  when  there  was  a  fund  to  be  administered, 

)^^^^      *nd  the  legal  interest  was  in  the  hands  of  trustees,  a  party 

V.  claiming  for  value  was  preferred.  Buckle  v.  MiicheU{a). 

Oxford  ""^  Fo^^hly,  the  Settlement  was  void  under  the  Act  13  -Ettzr. 

c.  6|  being  with  a  view  to  delay  creditors. 

[The  Lord  Chancellor  referred  to  Lush  v.  WiUdm-' 
son  (&).] 

It  was  not  necessary  to  show  insolvency  at  the  time, 
Richardson  v.  SmallwoocKjc).  Assuming  however  that 
the  Court  was  against  the  present  contention  on  all  these 
points,  the  remaining  question  was  between  D.  Taylor 
and  JD.  Anderson  and  C.  Layton,  and  it  was  submitted  as 
clear  that  they  ought  to  be  preferred  to  D.  Taylor.  By 
the  second  section  of  the  Act  2  VicL  c.  11,  2).  TayUn^s 
judgment  was  void  as  against  the  other  two  because  not 
registered,  and  the  Settlement  could  make  no  difierence 
as  to  reviving  that  which  as  against  those  parties  being 
purchasers  for  value  had  been  declared  void :  Lady 
Oxford  being  a  volunteer  had  not  the  same  right.  (He 
referred  to  Eland  v.  Eland  (d)  and  French  v.  French  (e) ). 

Mr.  Cory  who  was  with  Mr.  Walker  for  C  Layton  cited 
Lord  Townskendv.  Windham  {f),  Peacock  v.  Monk  (y), 
Brodie  v.  Barry  (h)  to  show  that  Lady  Oxford  couK 
only  be  entitled  to  one  year's  arrears  of  her  annuity. 

• 

Mr.  Surrage  was  with  Mr.  Walker  for  JD.  Anderson. 

Mr.  Wickens  for  T.  BrockelL 

He  submitted  that  by  the  decision  already  pronoun 

T.  Brocket 

(a)  18  Vet.  100.  (e)  19  Jur.  840. 

(6)  5  Vet.  384.  (/)  2  Fa.  1. 

(c)  Jae.  552.       *  (g)  2  Ves.  190. 

(d)  1  Beav.  235;  4M$r/.^Cr.  (A)  2  F.  4*  B.  36. 
420. 
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T,  JBrockett  was  entitled  to  stand  before  2).  Taylor:  and        1856. 
he  cited  Eland  v.  Eland  {a\  Lyon  v.  Colville{b). 


Mr.  Craig,  with  whom  was  Mr.  Eddis,  for  D.  Tay/or,   The  Earl  of 

,  ,       ,  Oxford. 

was  proceeding  to  contend  in  support  of  his  right  to 
priori^,  when  he  was  stopped  by  the  Court. 


ITie  Lord  Chancellor. 

We  have  no  doubt  whatever  that  2>.  Taylor  is  entitled 
to  priority  over  the  other  judgment  creditors,  and  over 
Lady  OarforcTs  Trustees.  Before  the  passing  of  the 
Statute  1  &  2  Vict.  c.  1 10,  2>.  Taylor  had  entered  up  his 
judgment,  so  that,  according  to  the  law  as  it  then  stood, 
be  had  as  against  Lord  Oxford  a  good  title  to  a  lien. 
The  Statute  in  question  was  passed  in  the  latter  part  of 
the  year  1838,  and  before  that  time  the  voluntary  Settle- 
ment had  been  made;  that  however  as  against  2).  Taylor 
was  nothing  but  a  Settlement  subject  to  his  rights.  Then, 
in  the  next  year  the  Statute  2  Vict.  c.  11  was  passed, 
and  it  is  the  second  section  of  that  Act  which  alone  gives 
rise  to  any  doubt,  but  the  doubt  is  quite  removed  by  re- 
ference to  the  sixth  section. 

The  second  section  says,  that  no  judgment  already 
docketed  and  entered  under  the  recited  Act  (4  &  5  Will. 
&  ilf.  c.  20)  shall  after  the  1st  August  1841  affect  any 
lands  tenements  or  hereditaments  as  to  purchasers  mort- 
gagees or  creditors  unless  and  until  such  memorandum 
or  minute  thereof  as  is  prescribed  in  the  Act  1  &  2  Vict. 
c.  110  shall  be  led  with  the  senior  Master  of  the  Court 
of  Common  Pleas.  It  was  on  this  said  that  D.  Taylor's 
judgment  was  not  to  affect  lands  tenements  or  heredita- 
ments unless  and  until  the  memorandum  should  be  left 

as 

(a)  1  Beav.  235.  (b)  1  ColL  C.  C.  449. 
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1856.        as  thus  directed^  and  that  the  memorandum  was  not  left 
until  after  the  registration  of  subsequent  judgments.    But 
then  the  sixth  section  provides  that  nothing  in  the  recited 
The  Earl  of  ^^^  (1  &  g  Vict.  c.  110)  nor  in  this  Act  contained  shall 

Oxford.  ^  '  ^ 

extend  to  revive  or  restore  any  judgment  which  shall  be 
extinguished  or  barred  nor  shall  the  same  extend  to  affect 
or  prejudice  any  judgment  as  between  the  parties  thereto 
or  their  representatives  or  those  deriving  as  volunteers 
under  them.  Applying  these  words  to  the  case  before 
us,  nothing  in  the  1  &  S  VicL  c.  110  nor  in  the  2  Vict, 
c.  11  is  to  affect  the  judgment  which  JD.  Taylor  had 
obtained  against  Lord  Oxford;  and  therefore^  though 
we  decided  and  decided  correctly  upon  the  question  o: 
registration,  we  think  that  we  are  also  clearly  right  in- 
saying  that,  independently  of  the  question  of  registration^ 
2).  Taylor  has  a  right  prior  to  the  voluntary  Settlement; 
made  by  Lord  Oxford.  This  disposes  of  so  much  of  the 
Petition  as  relates  to  the  question  of  the  payment  to  D. 
Taylor,  whose  claim  here  is  not  against  the  other  judg- 
ment creditors,  but  only  against  the  estate  of  Lord 
Oxford* 

Mr.  Bacon  then  replied  on  behalf  of  Lady  Oxford, 
citing  Barton  v.  Vanheythuysenifl),  Brace  v.  Duchess 
of  Marlborough  (6),  Smith  v.  Garland  (c),  Whitworth  v. 
Gatigain  (J). 

Mr.  Walker  addressed  a  few  remarks  on  the  case  of 
Brace  v.  Duchess  of  Marlborough  (b). 


The  Lord  Chancellor. 

Jan.  29.  The  question  which  was  reserved  for  consideration  in 

this 

(a)  11  Hare,  126.  (c)  2  Mer.  123. 

lb)  2  P.  W.  491.  Id)  3  Hare,  416;  1  PkU.  728. 
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this  case  relates  to  the  priority  of  three  judgment  ere*        1856. 
ditors  of  the  late  Lord  Oxford^  namely  D.  Anderson      ^JT^''^^^ 
T.  Brockell  and  C.  Lay  ton  (the  claim  of  O.  K.  Carfield  », 

having  been  bought  up  by  Lady  Oxfords  Trustees) ;  "^  ^^*^  ®^ 
and  the  point  is,  whether  by  virtue  of  the  Statute  of 
JESizabeth  alone,  or  by  virtue  of  it  combined  with  the 
Statutes  of  the  present  Queen,  these  judgment  creditors 
have  or  have  not  a  right  against  the  parties  claiming 
under  a  voluntary  Settlement  executed  by  Lord  Oxford 
in  the  year  1838. 

The  facts  are  these.  In  the  year  1836,  before  the 
passing  of  the  Act  1  &  2  Vict.  c.  110,  2>.  Taylor,  not 
one  of  the  creditors  whose  claims  are  now  under  discus- 
sion, had  recovered  a  judgment  against  Lord  Oxford, 
and  that  judgment  being  duly  docketed  was  according  to 
law  a  good  lien  on  Lord  Oxfords  estate.  After  that 
judgment  was  docketed,  and  before  the  passing  of  the 
Act  1  &  2  Vict.  c.  110,  the  voluntary  Settlement  in 
question  was  made,  and  under  it  Lady  Oxford  is  now 
tenant  for  life.  Subsequently  to  this  the  present  claim- 
ants recovered  judgments  against  Lord  Oxford,  as  to 
which  I  need  only  say  that  they  were  duly  registered  in 
pursuance  of  the  Statutes  of  the  present  Queen ;  and 
the  question  is,  whether  the  creditors  in  respect  of  those 
judgments  have  a  claim  on  Lady  Oxfords  interest  under 
the  voluntary  Settlement.  That  depends  on  the  con- 
struction to  be  put  on  the  Act  27  JEliz.  c.  4  to  the  lan- 
guage of  which  I  will  now  shortly  advert. 

The  Act  in  question  begins  by  reciting  that  divers  of 
her  Majesty's  subjects,  after  conveyances  obtained  and 
purchases  made  of  lands  for  money  or  other  good  consi- 
derations ^'  may  have  incur  and  receive  great  loss  and 
prejudice  by  reason  of  fraudulent  and  covinous  convey- 
ances estates  gifts  grants  charges  and  limitations  of  uses 

heretofore 
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1856.       heretofore  made  or  hereafler  to  be  made  of  in  or  out  of 

^^^^^^^      lands  tenements  or  hereditaments  so  purchased  or  to  be 
Bbatan 

V.  purchased;"    and  then   for  remedy  of  these  inconve- 

Tbe  Earl  of  niences  and  for  the  avoiding  of  such  fraudulent  feigned 
and  covinous  conveyances  gifts  grants  charges  uses  and 
estates  and  for  the   maintenance  of  upright  and  just 
dealing  in  the  purchasing  of  lands  tenements  and  heredi- 
taments it  ordains  and  enacts  **  that  all  and  every  convey- 
ance grant  charge  lease  estate  incumbrance  and  limita- 
tion of  use  and  uses  of  in  or  out  of  any  lands  tenements 
or  other  hereditaments  whatsoever  had  or  made  any  time 
heretofore  sithence  the  beginning  of  the  Queen's  Ma- 
jesty's reign  that  now  is  or  at  any  time  hereafter  to  be 
had  or  made  for  the  intent  and  of  purpose  to  defraud  and 
deceive  such  person  or  persons  bodies  politic  or  corporate 
as  have  purchased  or  shall  afterwards  purchase  in  fee 
simple  fee-tail  for  life  lives  or  years  the  same  lands  tene- 
ments and  hereditaments  or  any  part  or  parcel  thereof  so 
formerly  conveyed  granted  leased  charged  incumbered  or 
limited  in  use  or  to  defraud  and  deceive  such  as  have  or 
shall  purchase  any  rent  profit  or  commodity  in  or  out  of^ 
the  same  or  any  part  thereof  shall  be  deemed  and  taken 
only  as  against  that  person  and  persons  bodies  politic 
and  corporate  his  and  their  heirs  successors  executora 
administrators   and  assigns  and  against  all  and  every^ 
other  person  and  persons  lawfully  having  or  claiming  by^ 
from  or  under  them  or  any  of  them  which  have  pur — 
chased  or  shall  hereafter  so  purchase  for  money  or  othei*^ 
good  consideration  the  same  lands  tenements  or  beredi^ — 
taments  or  any  part  or  parcel  thereof  or  any  rent  profits 
or  commodity  in  or  out  of  the  same  to  be  utterly  void 
frustrate  and  of  none  effect."    And  then  there  is  another 
(the  fifth)  section  framed  not  quite  in  the  same  words,  to 
whichy  as  reference  has  been  made  to  it,  I  will  advert:  it  is 
to  this  effect, — that  if  any  person  or  persons  shall  here- 
after make  any  conveyance  of  land  with  any  clause  or  con* 

ditions 
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y 


ditions  of  revocation  at  his  will  or  pleasure  and  after  such        1856. 
conveyance  shall  "  bargain  sell  demise  grant  convey  or       ""^^ 

Beavan 

charge  "  (the  word  **  charge  '*  is  found  in  this  5th  section  ^^ 

but  is  left  out  in  the  1st  and  2nd  sections)  "  the  same   '^^j?  ^^*^  ^ 

Oxford. 

lands  tenements  or  hereditaments  or  any  part  or  parcel 
thereof  to  any  person  or  persons  bodies  politic  and  cor- 
porate** for  money  or  other  good  consideration  paid  or 
given  the  said  first  conveyance  not  by  him  revoked  and 
made  void  or  altered  according  to  the  power  and  autho- 
rity reserved  or  expressed  then  the  said  former  convey- 
ance as  touching  the  said  lands  tenements  and  heredita- 
ments so  after  bargained  sold  conveyed  demised  or 
charged  against  the  said  bargainees  vendees  lessees 
grantees  and  every  of  them  and  against  all  and  every 
person  who  shall  or  may  lawfully  claim  anything  by  from 
or  under  them  or  any  of  them  shall  be  deemed  to  be 
absolutely  void. 

The  judgment  creditors  whose  rights  are  now  in  ques- 
tion say  that  under  the  provisions  of  the  Act  just  stated 
they  have  a  title  against  those  who  claim  under  the 
voluntary  Settlement ;  but  having  considered  the  subject 
very  attentively  I  have  come  to  the  clear  conclusion 
that  they  have  no  such  right.  The  question  is,  whether 
diey  are  purchasers  within  the  meaning  of  the  Statute  of 
Elizabeth;  in  other  words,  is  a  judgment  creditor  a 
person  who  in  the  language  of  the  Act  has  purchased 
any  part  of  the  lands  comprised  in  the  Settlement  or 
**  some  rent  profit  or  commodity  in  or  out  of  the  same." 
Independently  of  any  authority,  I  confess  I  should  have 
thought  the  proposition  hardly  arguable  that  a  person 
who  recovers  a  judgment  is  a  purchaser.  A  purchaser, 
in  the  sense  in  which  the  word  is  used  in  the  Statute,  is 
one  who  gives  money  or  other  valuable  consideration  in 
order  to  have  the  land.  The  person  who  recovers  a 
judgment  may  indeed  eventually  get  the  land,  because 

Vol.  VI.  M  M  D.M.o.    under 
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1856.       under  the  Statute  of  Westminster  he  may  take  the  hod 
^"  in  execution  and  therefore  he  is  said  to  have  even  iode- 

Beatan 

V.  pendently  of  the  last  Statute  a  lien  on  the  land,  but  it  is 

OwoM       ^^^  ^y  ^^y  purchase  but  by  virtue  of  the  right  which  the* 
law  gives  him.    That  that  has  been  so  considered  for  a 
very  long  time,  is  obvious  from  one  or  two  cases  which 
were  referred  to  or  at  least  menUoned  in  the  argument 

The  first  case  I  will  allude  to,  and  which  lays  down 
the  law  very  clearly  and  distinctly  and  from  which  there 
has  not  been  any  departure,  is  Brace  v.  Duchas  tf 
Marlborough  {a)  decided  in  1728:  the  question  there 
was  as  to  the  right  of  judgment  creditors  to  tack  their 
judgment  to  a  mortgage  and  whether  that  could  or  could 
not  be  done.    The  details  of  the  case  are  not  material  to 
be  mentioned :  I  merely  refer  to  it  in  order  to  advert  to 
the  language  of  the  Master  of  the  Rolls.     Aftor  holdiiig 
first  **  that  if  a  third  mortgagee  buys  in  the  first  mort- 
gage though  it  be  pendente  lite  pending  a  bill  brought 
by  the  second  mortgagee  to  redeem  the  first,  ]ret  the 
third  mortgagee  having  obtained  the  first  mortgage  and 
got  the  law  on  his  side  and  equal  equity  he  shall  thereby 
squeeze  out  the  second  mortgage.**     He  holds  '*  seooodlj 
if  a  judgment  creditor  or  creditor  by  statute  or  recogni- 
zance buys  in  the  first  mortgage  he  shall  not  tadc  or 
unite  this  to  his  judgment  &c.  and  thereby  gun  a  pre- 
ference for  one  cannot  call  a  judgment  &c.  creditor  a 
purchaser  nor  has  such  creditor  any  right  to  the  land;  be 
has  neither  jus  in  re  nor  ad  rem  and  therefore  tboqg'' 
he  releases  all  his  right  to  the  land  he  may  extend  itafie^ 
wards."    This  is  quite  inconsistent  with  the  notion  of  * 
person  having  purchased  the  land,  because  if  a  poi^ 
chaser  releases  the  land  all  his  estate  is  gone,  bat  the 
right  of  the  judgment  creditor  remains  the  same  though 


{a)  2  P.  W.  491. 
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i  releases  the  land.    The  view  thus  taken  is  evidently        1856. 
lite  approved  and  followed  by  Lord  Eldon  in  the  case  of      ^^^"^^^ 
r  parte  Knott  (a).     The  facts  of  that  case  I  need  not  go  «. 

to  but  I  will  refer  to  what  Lord  Eldon  says  at  p.  617.  '"'q^^^^J;^'*^ 
e  says  *^  I  have  not  altered  my  opinion  upon  looking 
to  the  case  of  Brace  v.  The  Duchess  of  Marl- 
rough  which  goes  upon  this,  that  a  mere  judgment 
editor  though  he  deals  originally  for  a  lien  does  not 
t  an  estate  originally  in  the  land ;  he  has  neither  jus  in 

nor  jus  ad  rem.  But  if  there  is  once  a  creditor  by 
>rtgage  and  he  afterwards  advances  money  upon  a 
Igment,  the  Court  will  intend  that  he  makes  that  ad- 
nce  meaning  to  take  a  security  upon  the  land  for  both, 
d  he  may  tack ;  but  if  he  remains  a  mere  judgment 
sditor  the  Court  says  he  does  not  deal  upon  the  faith 

the  land  in  this  sense  that  he  does  not  contract  for  an 
terest  in  the  land,  and  therefore  is  entitled  only  as  a 
3gment  creditor  to  an  elegit  and  he  cannot  tack.** 
ich  then  was  the  view  taken  above  a  century  ago  and 
nfirmed  by  Lord  Eldon  in  his  observations  in  the  case 
It  mentioned. 

So  far  as  I  know,  this  view  was  never  questioned  until 
ry  recently,  except  indeed  in  the  two  old  cases  that 
jre  referred  to  by  Mr.  Walker.  As  to  the  one  from 
r  •/".  Bridgman^s  Reports,  {Garth  v.  Ersfeild)  it  would 
*  doubt  be  strongly  confirmatory  of  his  argument  if  it 
sre  law,  although  I  must  observe  that  it  is  not  the  same 
se  as  that  now  before  us.  It  was  a  case  on  the  fifth 
ction  of  the  Act,  and  the  Court  proceeded  expressly 
the  words  of  that  section  in  holding  that  a  recogni- 
nce  which  was  the  matter  in  question  was  a  charge 
thin  the  meaning  of  that  section.  A  recognizance  is  not 
mtioned  in  the  fifth  section,  and  I  should  doubt  whether 

it 

(a)  11  Fci.  609. 
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1 856.        it  did  come  within  the  notion  of  a  charge ;  but  besides  thi» 
there  may  be  a  difference  between  a  recognizance  and  a 
judgment,  a  judgment  being  in  theory  at  least  always  an  ad- 
The  Earl  of  ^erse  proceeding  whereas  a  recognizance  is  not  sa  There 
may  be  such  a  distinction,  though  I  am  bound  to  say  that 
I  do  not  at  all  feel  confident  that  the  case  in  Bridgman 
would  be  so  decided  at  the  present  day.    The  other 
authority  cited,  an  old  case  in  the  2nd  volume  of  Reports 
in  Chancery  ( Crirlirig  v.  Lowther),  is  exceedingly  loosdy 
reported,  and  if  it  means  that  which  Mr.  Walker  contends 
it  means,  as  very  likely  it  does,  all  I  can  say  is  that  it 
is  inconsistent  with  what  has  been  taken  to  be  the  state 
of  the  law  in  the  subsequent  cases.     It  is  however  diffi- 
cult, not  to  say  impossible,  to  discover  from  the  report 
whether  the  decision  proceeded  on  the  ^  Eliz.  or  the 
13  JEliz.  though  I  rather  think  it  was  on  the  former  and 
if  it  was  the  remark  I  have  just  made  applies.    We  were 
also  referred  to  some  observations  made  by  the  Vice- 
Chancellor  Sir  W.  Page  Wood  in  a  case  {Bartm  v* 
Vanhet/thuysen  (a))  before  him  which  was  undoubtedly 
one  within  the  27  JEliz.    There  was  however  no  soch 
question  there  as  there  is  here.    Both  the  cases  on  which 
I  have  been  commenting  were  I  suppose  referred  to,  and 
his  Honor  speaks  of  them  as  being  cases  undoubtedly 
under  the  Statute  27  Eliz.  and  not  under  the  13  EKz.  It 
is  with  great  hesitation  that  one  differs  even  from  thedi^ 
turn  of  that  learned  Judge,  but  I  do  not  think  that  be 
meant  to  decide  anything  on  the  point:  it  was  not  a 
matter  which  could  have  been  argued  before  him:  the 
question  in  the  case  was  not  whether  a  judgment  ere* 
ditor  came  within  the  description  of  a  purchaser,  ^ 
another  question  altogether.    The  conclusion  is  thus  if' 
resistible  that  under  the  Statute  of  JEUzabetA,  and  io^ 
pendently  of  the  Statute  of  the  present  Queen,  these 

judgiD^^ 

(«)  11  Hmrt,  126. 
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judgment  creditors  have  no  right  as  purchasers :  they  are  1856. 

not  purchasers  within  the  meaning  of  the  Statute  of  ^^ 

JEKzabeth,  and  can  therefore  have  no  right  against  the  o. 

voluntary  Settlement.  ^Oxf oro,"^ 

Then  comes  a  question  as  to  the  determination  of 
which  my  opinion  has  fluctuated  a  good  deal  namely, 
whether  the  case  is  altered  by  the  Statute  of  the  present 
Queen  (i  &  2  Vict  c.  110),  but  I  have  come  eventually 
to  the  conclusion  that  it  is  not.  The  thirteenth  section 
of  that  Statute  enacts  that  a  judgment  already  entered  up 
or  to  be  hereafter  entered  up  shall  operate  as  a  charge 
upon  all  lands  and  hereditaments  of  or  to  which  such 
person  shall  at  the  time  of  entering  up  the  judgment 
or  at  any  time  afterwards  be  seised  possessed  or  entitled 
for  any  estate  or  interest  whatever  at  law  or  in  equity 
whether  in  possession  reversion  remainder  or  expec- 
tancy or  over  which  such  person  shall  at  the  time  of 
entering  up  such  judgment  or  at  any  time  afterwards  have 
any  disposing  power  which  he  might  without  the  assent 
of  any  other  person  exercise  for  his  own  benefit,  and 
that  every  judgment  creditor  shall  have  such  and  the 
same  remedies  in  a  Court  of  Equity  against  the  heredita- 
ments so  charged  by  virtue  of  this  Act  or  any  part  thereof 
as  he  would  be  entitled  to  in  case  the  person  against 
whom  such  judgment  shall  have  been  so  entered  up  had 
power  to  charge  the  same  hereditaments  and  had  by 
writing  under  his  hand  agreed  to  charge  the  same. 

Now  what  did  the  Legislature  mean  to  do  by  that 
enactment?  In  the  first  place  they  meant  to  make  the 
Judgment  directly  operate  as  a  charge ;  but  a  charge  on 
^what  ?  I  apprehend  that  there  was  no  principle  inducing 
them  to  mean,  and  that  the  words  do  not  represent  them 
as  having  meant,  to  give  the  judgment  creditor  any  right 
except  against  his  debtor,  that  is,  the  judgment  was  to 

have 
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1856.       have  the  effect  of  a  charge  on  that  which  wa«  the  pro- 
^l^      P^i'ly  of  t'*e  debtor.    That  I  think  is  manifest  from  the 
V.  words  used :  the  judgment  is  to  operate  on  land  of  which 

^x^oRo."^  the  debtor  is  seised  or  over  which  he  ''shall  at  the  time 
of  entering  up  such  judgment  or  at  any  time  afterwards 
have  any  disposing  power  which  he  might  without  the 
assent  of  any  other  person  exercise  for  his  own  benefit" 
That  gives  no  right  against  a  person  claiming  under  a 
voluntary  Settlement,  for  the  voluntary  settlor^  the  debtor, 
could  not  for  his  own  benefit  either  with  or  without, 
certainly  not  without^  the  assent  of  any  other  pema 
defeat  his  own  settlemenL    It  therefore  appears  to  me 
clear  that  the  Statute  does  not  apply  to  the  present  case. 
It  was  however  argued  that  the  subsequent  words  bad  a 
further  effect,  but  I  think  not    These  words  are ''that 
every  judgment  creditor  shall  have  such  and  the  same  le- 
medies  in  a  Court  of  Equity  against  the  hereditaments  so 
charged**  (that  is  against  the  hereditaments  which  are  by 
virtue  of  the  judgment  subject  to  the  charge,  the  here- 
ditaments which  the  debtor  might  have  made  available 
for  his  own  purposes  and  might  have  disposed  of  without 
the  consent  of  any  other  person  for  his  own  benefit)  ''as 
he  would  be  entitled  to  in  case  the  person  against  whoo 
such  judgment  shall  have  been  so  entered  up  had  power 
to  charge  the  same  hereditaments  and  had  by  writiiv 
under  his  hand  agreed  to  charge  the  same."*    The  result 
of  the  whole  provision  is,  that  the  judgment  creditor  ii 
not  to  be  put  to  the  same  inconvenient  and  circuitous 
mode  of  making  his  judgment  available  to  which  he  vis 
driven  prior  to  the  passing  of  the  Statute,  he  is  to  be  io 
the  same  position  as  if  his  debtor  in  respect  of  any  pf^ 
perty  over  which  he  had  an  absolute  power  of  disposition 
had  executed  a  charge  in  his  favour  and  so  given  hiiD  m 
equitable  right*     That  however  does  not  apply  to  the 
present  case,  because  the  power  referred  to  as  an  addi- 
tional security  to  the  judgment  creditor  relates  only  to 

land 
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land  over  which  the  debtor  had  an  absolute  power  of       1856. 
disposition  as  he  might  think  fit.  ^^^^*^^ 

V. 

It  is  then  said  that  if  the  debtor  had  executed  a  charge  ^  ^^*^  ®^ 
in  &vour  of  the  judgment  creditors  they  would  have  been 
purchasers  under  the  Statute  of  £7t2raie^A.  It  is  possible 
that  it  might  be  so,  but  we  are  now  considering  the  efiect 
of  the  Statute  of  Victoria,  and  that  Statute  does  not  say 
that  judgment  creditors  are  to  be  in  the  same  position  as 
they  would  have  been  in  if  there  had  been  a  charge  made 
for  valuable  consideration.  What  it  says  in  effect  is  that 
they  have  the  same  rights  as  they  would  have  had  if  the 
debtor  had  by  writing  under  his  hand  agreed  to  charge 
the  property.  The  words  are  ''agreed  to  charge  the 
same/'  and  coupling  them  with  the  prior  part  of  the  sec* 
tion  they  refer  to  land  of  which  the  debtor  had  an  abso- 
lute power  of  disposing  for  his  own  benefit  as  he  might 
think  fit  without  the  consent  of  any  other  person. 

The  only  other  question  is,  as  to  the  subsequent  Sta- 
tute 2  Vict.  c.  11.  By  that  Statute  the  docket  roll  is 
finally  closed  for  ever,  and  all  judgment  creditors  (this 
would  include  the  case  of  Mr.  Taylor)  although  docketed 
and  having  a  valid  lien  before  the  passing  of  the  Act  are 
required  not  to  docket  de  novo  but  ta  register  and  keep 
rqristered  from  time  to  time,  or  otherwise  their  judg- 
ments are  rendered  unavailable  against  subsequent  pur- 
chasers mortgagees  incumbrancers  or  creditors.  The 
question  then  arises  how  far  this  affects  the  creditors  in 
the  present  case :  I  think  it  does  not  affect  them  at  all. 
There  might  be  a  question  how  far  it  affected  the  right 
of  Mr.  Taylor,  were  it  not  that  as  between  Mr.  Taylor 
and  Lady  Oxford  no  question  at  all  can  arise  either 
under  that  Statute  or  under  the  other  Statute,  because, 
as  between  him  and  Lady  Oxford,  he  had  under  the  old 
law  at  the  time  of  the  making  of  the  voluntary  Settlement 

a 


i 


524  CASES  IN  CHANCERY. 


Beavan 


185G.        a  valid  lien  on  the  property.     He  therefore  is  unaffected 
by  the  Act,  and  the  other  creditors  cannot  get  any  relief 

•  AT  An 

V.  under  it.     As  to  these  creditors  the  result  is,  that  they 

'^Oxford  °^  ^""^  "^'  purchasers  under  the  Statute  of  Elizabeth,  they 
are  not  assisted  by  the  Statute  1  &  S  VicL  c.  110,  and  I 
see  nothing  in  the  subsequent  Statute  that  gives  tbem 
any  right  whatever. 

There  remains  only  for  me  to  notice  a  case  of  very 
great  importance  to  which  our  attention  was  called,  I 
mean  that  of  Watts  v.  Porter  (a)  in  the  Court  of  Queen's 
Bench,  in  which  with  reference  not  to  the  13th  section  (^ 
the  Act  1  &  2  Vict.  c.  110,  to  which  our  attention  has 
been  directed,  but  to  a  subsequent  section  the  14th,  the 
majority  of  the  Court  came  to  a  conclusion  with  which 
our  judgment  in  the  present  case  may  clash,  or  at  least 
may  seem  to  do  so.  If  it  does  clash,  I  very  much  regret 
it,  but  less  than  I  should  otherwise  do  seeing  that  the 
judgment  of  the  Court  was  not  unanimous.  I  must  how- 
ever observe  that  the  words  of  the  two  sections  are  not 
the  same,  nor  are  the  questions  raised  precisely  the 
same.  The  14th  section  was  framed  with  the  object  of 
giving  to  judgment  creditors  a  right  which  they  had  not 
had  before,  a  right  upon  a  species  of  property  which  was 
of  a  nature  not  capable  of  being  afiected  by  a  judgment, 
money  in  the  public  funds  for  instance.  The  section 
enacts  that  if  any  person  against  whom  judgment  shall 
be  entered  up  shall  have  any  Government  stock  funds 
&c.  it  shall  be  lawful  for  a  judge  of  one  of  the  superior 
Courts  on  the  application  of  any  judgment  creditor  to 
order  that  such  stock  funds  &c.  shall  stand  charged  with 
the  payment  of  the  amount  for  which  judgment  shall 
have  been  so  recovered  and  interest  thereon  and  such 
order  shall  entitle  the  judgment  creditor  to   all   such 

remedies 

(u)  3  £.  4  B.  743. 
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remedies  as  be  would  have  been  entitled  to  if  such        1856. 
charge  had  been  made  in  his  favour  by  the  judgment      )^^^^^^ 
debtor.    The  argument  in  the  Court  of  Queen*s  Bench  «. 

arose  thus :  a  judgment  debtor  was  entitled  to  a  sum  of  TheEARL of 
money  standing  in  the  name  of  trustees,  and  that  fund 
being  mortgaged  to  a  large  extent  but  not  exhausting  the 
whole,  and  the  mortgagee  not  having  given  notice  to  the 
trustees,  a  judgment  creditor  obtained  a  charging  order ; 
and  the  Statute  saying  that  such  an  order  should  have 
the  same  effect  as  if  the  judgment  debtor  had  charged, 
the  Court  of  Queen's  Bench  held  that  if  the  judgment 
debtor  had  charged  the  stock  in  favour  of  the  judgment 
creditor  and  the  judgment  creditor  had  given  notice  to 
the  trustees,  as  he  did,  before  notice  was  given  by  the 
first  mortgagee,  he  would  have  precedence.  No  doubt, 
if  that  were  an  actual  charge,  it  would  have  been  so, 
because,  in  order  to  complete  the  title  of  the  mortgagee 
to  such  property,  it  is  not  only  necessary  that  the  mort- 
gagor should  have  been  bound  as  between  him  and  the 
mortgagee  but  the  trustees  must  also  have  been  bound ; 
and  if  notice  is  not  given  to  the  trustees  by  the  first 
mortgagee,  a  second  mortgagee  coming  in  and  giving 
notice  will  have  precedence.  The  case  with  which  the 
Court  of  Queen's  Bench  had  to  deal  being  as  I  have 
stated,  they  held  that  the  judgment  creditor  under  the 
order  was  precisely  in  the  same  position  as  the  second 
mortgagee :  they  held  that,  the  Statute  having  given  the 
remedy  against  a  new  species  of  property,  he  was  to  be 
considered  just  in  the  same  position  as  if  an  actual  as- 
signment had  been  executed  by  the  debtor,  and  he  had 
£rst  given  notice.  I  confess  it  seems  to  me  open  to  ar- 
gument whether  the  view  of  the  case  taken  by  Mr.  Jus- 
tice Mrle,  who  differed  from  the  rest  of  the  Court,  was 
not  the  right  one,  namely,  that  the  Statute  meant  no- 
thing more  than  that  the  interest  of  the  judgment  debtor 
should  be  liable  to  be  affected,  and  had  no  reference  to 

what 
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1856.       what  might  be  thjs  equitable  consequences  of  notice  or 
jf^'^  want  of  notice.    At  the  same  time  I  do  not  mean  to  say 

V.  that  the  decision  which  was  come  to  was  not  correcti 

OxFOMb  w^^Jcss  indeed  it  clashes  with  our  present  decision,  in 
which  case  I  should  be  bound  to  say  that  I  think  it  was 
wrong*  I  do  not  however  say  that  it  does  clash ;  and 
we  thus  think,  that  qu&cunque  vi&  it  ought  not  to  influ- 
ence our  determination  of  the  case  before  us. 

Mr.  Walker.  I  do  not  know  whether  your  Lordship 
thinks  it  right  to  say  anything  on  the  Act  13  JEUiz.  c.  5. 

The  Lord  Chancellor. 

We  do  not  think  that  there  are  facts  to  warrant  the 
application  of  that  Statute.  We  have  looked  through 
the  case  attentively,  but  we  cannot  find  anything  on  the 
record  enabling  us  to  say  that  it  is  brought  within  the 
Act. 

The  Lord  Justice  Knight  Bruce. 

This  case,  as  it  now  stands  before  the  Court,  is  not 
affected  by  the  Statute  13  JEliz.;  but  an  application  was 
made  at  the  bar  on  behalf  of  one  or  more  of  the  judgment 
creditors,  that  an  opportunity  should  be  afforded  of 
alleging  and  proving  (if  not  under  the  present  record  at 
least  in  some  other  suit)  that  the  circumstances  intention 
and  effect  of  the  settlement  or  deed,  under  which  Lady 
Oxford  and  her  trustees  claim,  were  such  as  to  invalidate 
or  impeach  it  by  reason  of  that  Statute.  To  me,  how- 
ever, it  did  not  nor  does  appear  to  be  required  by  jus- 
tice or  convenience  that  we  should  give  occasion  for  any 
further  expense  delay  or  litigation  with  reference  to  the 
title  of  Lady  Oxford  and  her  trustees,  or  the  settlement 
or  deed  which  created  it.  And  with  regard  to  the  Sta- 
tute 27  Elizabeth,  I  am  also  of  opinion  that,  though  the 
judgment  creditors  are  creditors  for  value,  none  of  them 
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can  be  considered  as  a  purchaser  or  mortgagee  or  in-       1856* 

cumbrancer  within  its  words  or  meaning.     It  seems  to 

me,  therefore,  that,  independently  of  the  enactments  of 

the  present  reign,  which  were  mentioned  during  the  ar-  '^i  ^"^  ®^ 

gument.  Lady  Oxford  and  her  trustees,  being  prior  in 

time,  are  superior  in  rank  and  order,  as  incumbrancers, 

to  the  judgment  creditors,  other  than  Mr.  Taylor. 

Do  then  those  enactments  make  any  difference  in  this 
respect?  According  to  their  true  construction,  I  think 
not.  It  appears  to  me,  that,  in  this  litigation  and  for  its 
purposes,  the  rights  of  Lady  Oxford  and  her  trustees  are 
the  same  against  the  judgment  creditors,  as  if  the  statutes 
of  the  present  Queen  had  not  passed,  my  opinion  being, 
that  a  voluntary  conveyance,  according  to  the  law,  as  it 
stood  at  the  commencement  of  the  present  reign,  was  en- 
titled to  preference  over  a  judgment,  obtained  subse- 
quently to  the  conveyance  against  the  maker  of  it — and  is 
entitled  to  that  preference  according  to  the  law  as  it  has 
ever  since  been  and  now  is. 

But,  it  having  been  decided  that  Mr.  Taylor  (though 
standing  in  point  of  time  and  right,  before  Lady  Oxford 
and  her  trustees)  stands  by  virtue  of  these  enactments 
below  the  other  judgment  creditors  though  those  cre- 
ators in  point  of  time  and  right  stand  below  Lady  Ox- 
_jfcTd^  and  her  trustees.  Lady  Oxford  and  her  trustees 
iave  claimed  to  be  consequently  entitled  to  take  from 
layloT  the  benefit  to  which  he  is  as  between  himself  and 
Xady  Oxford  and  her  trustees  entitled.    This  however  I 
^^ontinue  to  think  cannot  be.     I  am  still  of  opinion  that 
.Mr.  Taylor  has  a  right  to  retain  for  himself  whatever  he 
liaB  against  Lady  Oxford  and  her  trustees  a  right  to 
^islaim,  and  that  therefore  (as  the  Lord  Chancellor  has 
said)  in  effect,  he  stands  practically  first  on  the  list  of 
incumbrancers. 

The 
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1856. 
^-•^-'-^  The  Lord  Justice  Turner. 

BeaVAN  mi         /»  ... 

V.  The  first  point  m  this  case  is  whether  a  judgment 

^0»oRD.*^^  creditor  is  a  purchaser  within  the  statute  27  EKz. 
so  as  to  avoid  a  voluntary  Settlement  The  argument 
upon  that  point  rested  on  two  early  cases.  One  is  the 
case  in  the  Chancery  Reports.  Upon  examining  it  I 
think  it  is  impossible  to  say  whether  it  proceeds  on  the 
13  Eliz,  or  on  the  27  Eliz.  And  as  to  the  other  case 
there  seems  to  have  been  a  misapprehension  in  ascribing 
the  decision  in  it  to  the  2nd  section  of  the  27  Eliz.  for 
upon  examining  the  case  it  will  be  found  to  have  de- 
pended on  the  5th  section  and  not  on  the  2nd  section  of 
the  27  Eliz.  The  distinction  between  those  two  sections 
is  marked  and  important,  for  under  the  2nd  section  the 
statute  avoids  voluntary  conveyances  made  with  intent  to 
defraud  or  deceive  purchasers  whereas  the  6th  section 
provides  that  if  there  be  a  voluntary  Settlement  made  with 
a  power  of  revocation,  and  a  charge  be  afterwards  cre- 
ated, the  creation  of  that  charge  shall  avoid  the  Yolontary 
Settlement,  as  if  the  power  of  revocation,  which  is  con- 
tained in  the  voluntary  Settlement,  had  been  actually 
exercised.  In  the  case  in  question,  there  was  a  power 
of  revocation  reserved  and  there  was,  as  it  was  considered 
by  the  Court,  a  charge  created ;  and  what  the  Court  held 
was,  that  the  creation  of  the  charge,  falling  within  the 
words  of  the  Statute,  of  itself,  operated  as  an  exercise  of 
the  power  of  revocation  and  therefore  destroyed  the 
voluntary  Settlement.  That  case  therefore  does  not  ap- 
ply. In  addition  to  the  authorities  which  have  been  re- 
ferred to  by  the  Lord  Chancellor  there  is  the  case  of 
WhitxDorth  v.  Gaugain{a)  before  Lord  Lyndhurst.  It 
was  attempted  to  distinguish  the  case  of  Brace  v.  T%e 
Duchess  of  Marlborough  (5)  from  the  present  upon  this 

ground — 

(a)  1  FhiL  728.  (6)  2  P.  Wmt.  491. 
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ground — that  the  question  which  arose  in  it  was  with        1856. 

regard  to  parties  in  the  situation  of  purchasers  for  value. 

That  case  however  was  decided  not  upon  any  ground 

having  reference  to  the  position  attributable  to  the  op-  ^®  ^^^  ^ 

posing  party  but  on  that  of  the  character  which  was 

filled  by  the  judgment  creditor.     The  ground  of  decision 

was  that  the  judgment  creditor  did  not  (ill  the  character 

of  purchaser.    I  think  therefore  that  it  stands  clear  upon 

authority  that  the  judgment  creditor  is  not  a  purchaser 

within  the  meaning  of  the  Statute  of  Elizabeth. 

But  those  who  here  claim  against  the  voluntary  Settle- 
ment have  rested  their  case  also  on  the  Statute  1  &  2 
Vict.  c.  110  and  contended  that  if  the  judgment  had  pre- 
viously to  the  passing  of  that  Act  a  right  to  defeat  a 
voluntary  Settlement  that  right  is  a  ''  disposing  power" 
within  the  meaning  of  the  Statute  1  &  2  Vict.  c.  110,  by 
which  (section  11)  it  is  enacted  '^  that  a  judgment  entered 
up  shall  operate  as  a  charge  upon  all  lands  of  which  the 
person  shall  at  the  time  of  entering  up  the  judgment  be 
seised  possessed  or  entitled  for  any  estate  or  interest 
whatever  at  law  or  in  equity  or  over  which  such  person 
shall  at  the  time  of  entering  up  such  judgment  or  at  any 
time  afterwards  have  any  disposing  power  which  he 
might  without  the  consent  of  any  other  person  exercise 
for  his  own  benefit."  I  think  however  that  the  words 
**  disposing  power"  must  be  construed  according  to  their 
ordinary  interpretation.  This  is  the  general  rule  of  con- 
struction. And  here  the  context  proves  that  it  was  so 
intended  because  the  Statute  distinguishes  between 
powers  of  different  descriptions  as  between  a  power 
which  a  person  may  have  and  exercise  for  his  own  bene- 
fit and  one  which  he  cannot  exercise  without  the  assent 
of  other  persons.  Now  a  conveyance  which  defeats  a 
voluntary  Settlement  under  the  Statute  oi  Elizabeth  does 

not 
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1 856.       not  operate  by  way  of  execution  of  any  power.    It  operates 
as  a  conveyance  of  the  estate  which  the  settlor  had  before 
the  voluntary  Settlement.     It  is  the  Statute  and  not  the 
The  Earl  of  ^^^  q{  fj^^  settlor  that  avoids  the  voluntary  Settlement  so 

Oxford. 

that  the  conveyance  which  is  made  for  value  operates  on 
the  estate  which  the  party  who  made  the  voluntary  Settle- 
ment had  before  that  Settlement  was  made  and  the  Sta- 
tute puts  the  Settlement  out  of  the  way  so  that  it  shall 
not  affect  the  conveyance  which  is  made  to  the  purchaser. 

The  point  however  which  was  most  strongly  argued  in 
this  case  was  that  the  Statute  I  &2  Vict.  c.  110,  s.  13 
has  made  the  judgment  creditor  an  equitable  mortgagee 
and  that  the  voluntary  Settlement  would  be  void  against 
the  equitable  mortgage  created  by  the  Statute.  But  the 
question  is,  of  what  does  the  judgment  creditor  become 
the  equitable  mortgagee  under  that  section.  It  divides 
itself  into  three  parts ;  first,  it  says  that  the  judgment 
shall  operate  as  a  charge  upon  the  property  specified  in 
the  Act;  next,  that  it  shall  be  binding  on  the  person 
against  whom  it  is  entered  up  and  against  all  persons 
claiming  under  him,  and  also  shall  be  binding  against 
the  issue  of  his  body,  and  all  other  persons  whom  he 
might,  without  the  assent  of  any  other  person,  cut  off 
and  debar  from  any  remainder,  reversion  or  other  inte- 
rest in  or  out  of  any  of  "  the  said  lands,  tenements,  rec- 
tories, advowsons,  tithes,  rents  and  hereditaments  ;'*  and, 
lastly,  that  every  judgment  creditor  shall  have  the  same 
remedies  in  a  Court  of  Equity  as  he  would  be  entitled 
to  in  case  the  person  against  whom  the  judgment  was  en- 
tered up  had  power  to  charge  the  same  hereditaments, 
and  had  by  writing  under  his  hand  agreed  to  charge  the 
same. 

First,  let  us  see  then  what  the  judgment  is  to  be  a 

charge 
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charge  upon.  By  the  Statute,  it  is  to  be  a  charge  upon  1856. 
the  lands  and  hereditaments  of  or  to  which  the  judgment  Beavan 
debtor  shall  at  the  time  of  entering  up  the  judgment,  or  v. 

at  any  time  afterwards  be  seised,  possessed  or  entitled,      Oxford. 
or  over  which  he  has  such  a  disposing  power  as  is  men- 
tioned in  the  Act.    Enough  has  been  already  said  upon 
the  right  to  defeat  a  voluntary  settlement  not  being  a 
disposing  power  within  the  meaning  of  the  Act    We 
have  to  consider  therefore  only  what  are  the  lands  and 
hereditaments  of  which  the  judgment  debtor  can  be  said 
to  be  seised  or  possessed  of  or  entitled  to.     Now,  of 
course,  it  could  not  be  intended  that,  if  there  was  a  tenant 
for  life  of  lands,  the  judgment  against  the  tenant  for  life 
should  bind  the  fee  of  those  lands ;  and,  therefore,  this 
part  of  the  section  can  operate  only  to  charge  the  inte- 
rest of  the  debtor ;  but  then  recourse  is  had  to  the  second 
branch  of  the  section,  as  to  the  persons  who  are  to  be 
bound,  and  it  is  said  that  the  judgment  is  made  binding 
not  only  against  the  interest  of  the  debtor,  but  against  all 
the  persons  whom  the  debtor  could  debar.   The  question 
then  is,  whether  that  provision  applies  to  the  case  of  a 
person  who  is  interested  under  a  voluntary  Settlement, 
and  whose  interest  might  be  defeated  by  the  act  of  the 
settlor  in  making  a  conveyance,  supposing  the  settlor 
to  be  the  judgment  debtor.     I  think  that  it  does  not, 
and  for  this  reason.     Suppose  the  debtor  to  have  made 
ai  voluntary  Settlement  of  the  entire  fee,  how  could  the 
judgment  affect  the  lands?     How  could  the  judgment 
debtor  be  said  to  be  seised  or  possessed  of  or  entitled  to 
^e  lands  which  he  had  alienated  ?    He  could  not  surely 
\}e  said  to  be  so  seised,  possessed  or  entitled  merely  by 
virtue  of  the  right  to  defeat  the  voluntary  Settlement 
In  the  case  therefore  of  a  voluntary  Settlement  of  the 
entire  fee  the  judgment  creditor  could  not  prevail,  and  if 
lie  could  not  prevail  in  that  case,  neither  can  he  prevail 
in  the  case  of  a  voluntary  Settlement  of  a  particular  int^r 

rest. 
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18/)6.       rest.     With  respect  to  the  remedy  given,  of  course,  if 
^^^^^^^      there  be  no  right,  there  is  no  remedy.     Those  provisions 
v.  which  go  to  the  remedy  extend  only  to  the  case  in  which 

The  Earl  of  jjjg  yjgjj^  |^j^g  jj^g^j  given.  1  think,  therefore,  the  judg- 
ment creditor  has  not  a  valid  equitable  mortgage  as 
against  the  voluntary  Settlement. 

The  view  which  I  have  taken  of  the  case  is  not  only, 
I  think,  patent  upon  the  construction  of  the  Statute, 
but  is  supported  by  what  Lord  Lyndhurst  said  in  the 
case  of  Whitworth  v.  Gaugain  (a),  in  which  he  laid 
it  down  that  it  was  the  interest  of  the  debtor  only 
which  would  be  affected  by  the  operation  of  the  Sta- 
tute. On  this  part  of  the  case  we  were  very  much  and 
very  ably  pressed  with  the  case  of  Watts  v.  Porter  (J). 
If  it  be  necessary  to  give  any  opinion  upon  that  case,  I 
confess  that  on  examining  it  I  find  it  difficult  to  distin- 
guish that  case  from  the  present  satisfactorily.  There 
are  distinctions  between  them,  but  upon  the  broad  prin- 
ciple perhaps  it  is  difficult  to  distinguish  them.  On 
looking  at  the  judgments,  I  prefer  the  opinion  of  Mr. 
Justice  ErU  to  that  of  the  other  three  Judges  upon  this 
point,  and  for  this  reason.  What  the  majority  of  the 
Court  in  that  case  seem  to  have  proceeded  upon  was 
this,  that  the  14th  section  charged  the  stock  held  in  trust 
for  the  debtor,  and  that  until  notice  of  the  assignment 
had  been  given  by  the  mortgagee  the  stock  remained  in 
trust  for  the  debtor,  there  being  no  privity  between  the 
mortgagee  and  the  trustee  until  the  notice  was  given ;  so 
that  the  decision  of  the  majority  of  the  Court  rested  on 
the  ground,  as  it  appears  to  me  at  least,  that  there  was  a 
want  of  privity  which  prevented  there  being  any  trust  in 
favour  of  the  mortgagee  until  the  mortgagee  had  given 
notice  to  the  trustee.     But  with  great  deference  to  that 

opinion, 
(a)  1  FhiL  728.  {h)  3  El.  i  Bl.  743. 
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opinion,  I  apprehend  that  the  equitable  interest  which  1856. 
was  vested  in  the  judgment  debtor  passed  from  him  by  ^^^^^^^ 
the  assignment  to  the   mortgagee,   and  that  after  the  «. 

mortgagee  took  that  equitable  interest,  the  trustee  ceased  Oxford.^ 
to  be  a  trustee  for  the  judgment  debtor,  although  it 
might  well  be  that  the  mortgagee  could  not  charge  the 
trustee  for  breach  of  trust  until  he  had  given  notice  of 
the  mortgage.  If  then  the  trustee  had  ceased  by  the 
assignment  to  the  mortgagee  to  be  a  trustee  for  the  judg- 
ment debtor,  to  that  extent  the  14th  section  of  the  Sta- 
tute had  no  application,  because  the  14th  section  of  the 
Statute  merely  applies  to  stock  standing  in  the  name  of 
the  judgment  debtor,  or  of  some  person  or  persons  in 
trust  for  the  judgment  debtor.  It  seems  to  me,  with 
great  deference  to  the  opinion  of  the  Court  of  Queen's 
Bench  in  that  case,  that  sufficient  attention  was  not  paid 
to  the  distinction  between  the  existence  of  the  trusts  and 
the  remedy  against  the  trustee. 

The  only  remaining  point  upon  this  part  of  the  case 
was  the  point  which  was  attempted  to  be  raised  on  the 
13  £K2r.,  which  Mr.  Walker  referred  to ;  but  I  cannot 
say  that  I  think  that  point  open  upon  the  record ;  and  if 
it  were,  I  think  there  is  not  sufficient  certainty  upon  the 
eiddence  to  enable  us  to  deal  with  it  here*  The  case  is 
not  one  in  which  there  is  any  ground  for  granting  in- 
dulgence to  the  judgment  creditors  in  the  present  stage 
of  the  case. 

Another  point  was  raised  of  considerable  importance, 
and  which  was  argued  with  great  ability  upon  the  right 
to  1,000/.  which  Mr.  Taylor  has  in  priority  to  the  volun- 
tary Settlement.  Mr.  Taylor's  judgment  having  been 
registered  subsequently  to  the  judgments  of  Mr.  An- 
derson and  Mr.  Layton,  it  was  said  that  Mr.  Taylor 
could  take  no  part  of  the  1,000/.,  except  subject  to  the 

Vol.  VI.  N  N  D.M.o.    claims 
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claims  of  Mr.  Andenon  and  Mr.  Lay  ton.  This  argu- 
ment rested  upon  the  3  8c  3  Vict.  c.  ll,  which,  it  was 
contended,  destroyed  the  effect  of  Mr.  Taylor's  judg- 
ment. But  the  object  of  that  Statute  was  to  close  the 
docket  roll  under  which  former  judgments  were  docketed, 
and  to  complete  a  perfectly  new  register,  so  that  the 
purchaser  should  have  reference  only  to  one  raster. 
For  this  reason  the  Statute  has  said  that  no  judgment 
shall  operate  unless  and  until  registered ;  but  when  it  is 
registered,  there  is  nothing  that  I  can  find  in  the  Statute 
which  disturbs  the  right  of  the  judgment  creditor.  The 
consequence  is,  that  the  original  right  in  respect  of 
docketing  of  the  judgment  is  preserved,  and  is  not  af- 
fected, at  least  by  the  Statute  2  &  3  Vict.  c.  11. 


Eland  v.  Eland  {a)  was  referred  to  upon  the  point; 
but  it  does  not  apply.  It  was  a  case  between  legatees 
and  creditors,  where  a  mortgagee  having  taken,  subject 
to  the  satisfaction  of  certain  charges,  the  question  arose 
whether  the  legatees  were  to  take  the  amount  of  the 
charges,  thus  reserved  from  the  mortgagee,  or  whether 
the  creditors  had  a  prior  right  upon  that  amount ;  and 
the  Court  held  that  the  reserved  amount  was  to  be 
treated  as  general  assets,  subject  first  to  the  daim  of  the 
creditors  before  the  legatees  could  come  in.  I  think  that 
authority  not  applicable,  because  in  that  case  there  was 
no  prior  right  in  the  legatees  over  the  creditors.  Here 
there  is  a  prior  right  in  Mr.  Taylor  as  against  the  other 
judgment  creditors. 

Upon  the  whole,  therefore,  my  opinion  is  that  the 
order  upon  this  petition  must  be  made  giving  the  1,0001. 
to  Mr.  Taylor y  and  giving  the  remainder  of  the  fund  to 
the  parties  claiming  under  the  voluntary  Settlement. 


(a)  1  Beav,  235 ;  4  MyL  4'  Cr.  420,  5.  C. 


CASES  IN  CHANCERY.  535 

1856. 


ROBINSON  V.  WHEELWRIGHT.  mf^k\T 

rriHIS  was  an  appeal  from  a  decision  of  the  Master  of    Before  The 
the  Rolls.    The  object  of  the  suit  was  to  obtain    ^^/^  lord" 
the  payment  of  a  legacy  of  1,300/,  given  by  the  will  of   Cr  an  worth 
John  Wheelwright  to  his  daughter  the  Plaintiff  Ann      Justices. 
HoyU  Robinson:   the  following  were  the  facts  of  the  A  testator  gave 
case.  *  ^^^y  ^  * 

xnamed  wo- 
man upon 

Michael  Hoyle,  the  uncle  o(  A.  H.  Robinson,  by  his  TS^'^eyS^ 
will  dated  the  2nd  January  1837  devised  to  his  wife  and  ^>^in  twelve 
J.  Ridehalgh  and  H.  Wheelwright,  whom  he  appointed  estate  devised 
trustees  and  executors,  and  their  heirs,  his  mansion-house  *?  ^^^  ^y  *"^ 

ther  testator 

called  Grove  and  the  lands  thereto  belonging  including  for  her  sepa- 
the  Laithfeld  theretofore  belonging  to  the  Tuma  Top  ^**^^  ^^^'^ 
(arm  and  a  plot  or  allotment  of  land  situate  near  Ihima  agunst  antici> 
Top  and  lately  enclosed  from  the  common  of  Rishworth  ^eW^that  the 
and  both  occupied  with  the  messuage  called  Orove  upon  Court  had  no 

1  J       rr     Tk    1  »  n         1  pOWCT  tO  in- 

trust  to  pay  the  rents  to  A.  H.  Robinson  for  her  sepa-  terfere  for  the 
rate  use  and  so  that  she  might  not  be  able  in  any  manner  P"TM»e  of  en- 

°       .  ''  abling  the  mar- 

to  assign  over  charge  or  anticipate  the  same,  and  after  ried  woman  to 

her  dece<»e  in  trust  for  her  children  as  she  should  by  will  ^^i;,^^ 
appoint,  and  in  default  in  trust  for  her  first  and  other  though  to  have 
sons  successively  in  tail,  and  in  default  to  her  daughters  1,^^^  i^^^^ 
as  tenants  in  common  in  tail.     By  a  codicil  to  his  will,  SjeaUy  for  her 
dated  the  27th  February  1840,  M.  Hoyle  substituted  W.      The  decision 
Priestley  in  the  place  of  H.  Wheelwright  as  trustee  and  wl^i5'sim 
executor.    M,  Hoyle  died  on  the  25th  August  1851.        513,  observed 


upon. 


It  appeared  that  previously  to  the  date  of  his  will,  and 
between  the  date  of  the  will  and  the  codicil,  and  also 
subsequently  to  the  codicil,  M.  Hoyle  took  pieces  of  land 

N  N  2  part 
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part  of  the  common  of  the  manor  of  Rishuforth,  and  that 
he  occupied  them  with  the  Cfrove  estate  untO  his  death, 
paying  for  these  encroachments  a  quit  rent  to  the  lord  of 
the  manor. 

On  the  27th  October  1854  John  Wheelwright^  the 
father  of  A.  H.  Robinson^  made  his  will  containing  the 
bequest  upon  which  the  question  now  to  be  determined 
arose:  it  was  in  the  following  terms,—'' Whereas  my 
daughter  Ann  Robinson  the  wife  of  John  Robinson  hav- 
ing been  amply  provided  for  by  my  late  brother  JUiehael 
Hoyle  I  give  to  her  the  sum  of  1,3002.  to  be  paid  to  her  by 
my  executors  only  upon  condition  that  she  or  her  said  hus- 
band shall  give  up  and  absolutely  convey  or  cause  to  be 
conveyed  all  his  her  or  their  estate  and  interest  in  the  en- 
croachments made  by  my  said  brother  upon  the  common 
or  waste  lands  in  Rishworth  aforesaid  adjoining  upon 
the  Booth  farm  and  the  Tuma  Top  farms  in  Rishworth 
aforesaid  and  devised  by  my  said  brother  Michael  HoyU 
unto  my  said  daughters  EUzabeth  and  Sarah  in  such 
shares  and  proportions  as  shall  be  determined  by 
the  share  to  be  allotted  to  Elizabeth  to  be  conveyed  to 
John  Dyson  and  Thomas  Dyson  upon  such  and  the 
same  trusts  as  are  hereinbefore  declared  in  fiLvour  of  the 
sud  Elizabeth  Lochwood  and  her  children  and  the  share 
to  be  allotted  to  the  said  Sarah  Homer  to  be  conveyed 
upon  the  same  trusts  as  are  declared  under  the  will  ol 
my  said  brother  with  respect  to  the  Booth  farm  in 
of  the  said  Sarah  Homer     And  I  hereby  expressly^g^  ^y 
declare  that  if  the  above  conditions  are  not  or  cannot 
complied  with  within  twelve  months  after  my 
then  that  such  sum  of  1,300/.  shall  not  be  paid  to  my  ^JJ 
said  daughter  Ann  Robinson.^* 


John  Wheelwright  died  on  the  10th  Jasmary  1855. 
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The  present  suit  was  instituted  by  A.  H.  Robinson 
and  her  husband  John  Robinson  as  Plaintiffs  against  the 
surviving  trustee  of  the  will  of  M<,  Hoyle,  the  executors 
of  J.  Wheelwright,  and  the  four  children  of  the  Plaintiffs 
who  were  infants.  The  Bill  stated  that  the  Plaintiffs 
were  desirous  of  performing  the  condition  in  the  will 
of  John  Wheelwright  so  as  to  entitle  themselves  to  the 
legacy  of  IJSOOL,  and  that  for  that  purpose  they  were 
willing  to  do  any  act  or  to  execute  or  to  cause  or  procure 
to  be  executed  any  conveyance  surrender  or  other  in- 
strument that  might  be  necessary  or  proper;  but  that 
the  executors  alleged  that  on  account  of  the  interest  of 
the  Plaintiff^.  jBT.  Robinson  in  the  said  encroachments 
being  inalienable  the  performance  of  the  condition  was 
impossible;  and  that  the  said  legacy  would  therefore 
nerer  become  payable.  The  Bill  prayed  a  declaration 
aa  to  the  construction  of  the  will  of  John  Wheelwright^ 
and  that  on  the  Pliuntiffs  or  their  trustee  executing  such 
deeds  and  doing  such  acts  as  the  Court  might  think  re- 
quisite for  the  due  and  full  performance  of  the  condition 
(which  they  submitted  to  do)  the  executors  of  John 
Wheelwright  might  be  decreed  to  pay  the  l^SOO/. 


1856. 

Robinson 

V. 

Wheel- 

WRIGHT. 


The  Bill  also  contained  a  statement  that  the  encroach- 
ments were  of  the  value  of  120L  or  thereaboutSi  and  that 
it  would  be  greatly  for  the  benefit  of  the  female  Plaintiff 
as  well  as  of  the  infant  Defendants  that  such  encroach- 
ments should  be  ^ven  up  in  consideration  of  the  sum  of 
1|300Z.  which  the  Plaintiff  John  Robinson  submitted  to 
settle  as  the  Court  might  direct  for  the  benefit  of  his 
wife  and  children. 


The  cause  was  heard  by  the  Master  of  the  Rolls  on 
the  18th  December  1855,  and  on  the  20th  December 
1855  his  Honor  decided  against  the  right  of  the  Plain- 
tiflsy  being  of  opinion  that  the  Court  had  no  power  to 

release 
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1856.  release  the  separate  estate  of  A.  H.  Rabbuam  in  the  pro- 
perty devised  to  her  by  the  will  of  M.  Hagle  from  the 
restraint  against  anticipation  thereby  attached  to  it  so  as 
enable  her  to  comply  with  the  condition  imposed  by  the 
will  otJohn  WTieelwright  for  the  purpose  of  entitUng  her 
to  receive  the  legacy  of  1,3002.  From  this  dedsion,  a 
report  of  which  will  be  found  in  the  21st  Volume  of  Mr. 
Beaoan's  Reports,  page  216,  the  Plidntifls  appealed. 

The  case  was  mentioned  to  the  Lords  Justices  shortly 
before  the  Court  rose  for  the  Christmas  Vacation,  and  it 
was  suggested  that  the  appeal  ought  to  be  immediately 
heard  so  as  to  enable  the  condition  in  question  to  be 
complied  with  within  the  twelve  months  mentioned  in 
the  will.  Their  Lordships  however  refused  to  make  any 
special  arrangement  for  hearing  the  case,  but  directed 
that  whenever  heard  the  matter  should  be  treated  as  if 
heard  within  twelve  months  after  the  testator's  death. 

The  appeal  then  came  on  in  regular  course  before  the 
Lords  Justices  on  the  2l8t  Janttary  1856,  but,  after  the 
matter  had  been  partially  discussed,  their  Lordships  ^si 
stated  that  the  point  involved  was  one  of  so  much  doubt  J^^i 
and  nicety  that  it  would  be  well  to  have  it  disposed  of  *^cDf 
with  the  assistance  of  the  Lord  Chancellor.  The  case 
now  came  on  before  the  full  Court  of  Appeal  accord- 
ingly. 

Mr.  R.  Palmer,  for  the  Plaintiffs,  supported  the  a|qpeal 

The  blank  which  occurs  in  the  will  o(J.  WhedwtigkJ^'^it 
was  not  treated  by  the  Master  of  the  Rolls  as  in  the  K 
degree  affecting  the  question  now  to  be  disposed  of,  an 
it  may  therefore  be  discussed  as  if  no  such  blank  exist 
The  Master  of  the  Rolls  declined  to  deal  with  the  case 
one  of  election,  but  it  is  submitted  that  this  view  of  it 
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incorrect,  and  that  the  principles  usually  applied  to  cases 
of  election  are  applicable  here,  and  if  so  it  is  submitted 
that  no  impediment  would  be  thrown  in  the  way  of  the 
Plaintiflfs'  right  by  the  restraint  against  anticipation.  The 
ease  may  be  considered  in  two  points  of  view,  first  in 
reference  to  the  doctrine  of  election,  and  secondly  in  re- 
ference to  the  doctrine  of  restraint  against  anticipation. 


1856. 


Robinson 

o. 
Wheel- 
wright. 


First,  with  regard  to  the  doctrine  of  election,  the  au- 
thorities on  which  are  collected  in  Dillon  v.  Parker  (a), 
it  proceeds  on  the  ground  that  a  person  who  claims 
under  a  will  is  entitled  to  come  here  to  enforce  his  right 
but  that  he  must  perform  any  condition  annexed  to  the 
gift.     When  a  party  is  put  to  elect  it  assumes  a  right  to 
take,  but  it  must  be  according  to  the  terms  of  the  gift 
and  on  fulfilling  any  condition  imposed,  and  this  opera- 
don  of  the  doctrine  is  not  prevented  by  the  situation  of 
me  party  who  is  put  to  elect,  Wilson  v.  Lord  John  Town- 
9hend(b).    Thus  in  every  instance  of  election  all  neces- 
sary conveyances  by  the  parties  must  be  made.    Cases  of 
compromise  too  depend  on  similar  principles,  and  in  these 
the  existence  of  a  trust  restraining  anticipation  has  never 
been  regarded  as  an  impediment.    Suppose  for  instance 
a  gift  of  100,000/.  was  directed  to  be  settled  on  a  mar- 
ried woman  for  her  separate  use  with  a  clause  against  an- 
ticipation on  condition  of  her  assigning  a  sum  of  100/. 
consols  vested  in  trustees  on  the  same  trusts,  it  would 
rarely  be  very  singular  to  hold  that  the  married  woman 
could  not  accept  this  benefit.    The  restraint  against  an- 
ticipation is  a  creature  of  this  Court,  and  the  Court  must 
have  all  powers  over  it  necessary  for  the  purposes  of 
justice.    The  doctrine  has  been  established  subject  to  all 
existing  doctrines  of  the  Court  and  that  of  election 

among 

(a)  1  Swanst.  359.  judgment  of  the  Lord  Chancel- 

(h)  2  r<f.  jun,  693  :  see  the      lor^  pp.  696,  697. 
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among  othere,  and  it  is  therefore  to  be  used  not  for  the 
detriment  of  the  married  woman  but  for  her  advantage. 
In  the  case  just  supposed  the  direction  against  alienatiott 
is  substantially  complied  with  by  the  lOO^OOOf.  being 
given  on  the  same  trusts  as  the  1002.*  the  particnlar  trust 
being  the  same  in  its  nature  though  difiering  in  its  appli- 
cation. In  the  case  of  an  infant  the  Court  will  elect  for 
him :  seeing  that  the  infant  would  be  a  loaer  of  one  or 
other  of  two  things  it  will  do  what  is  necessary  for  his 
benefit^  JacoV%  Husband  and  Wife,  page  98,  note. 

ITlie  Lord  Justice  Turner  mentioned  Calvert  v. 
Oodfrey  (a).] 

Secondly^  as  to   the  separate   estate  of  m  married 
woman  and    the   restraint  against  anticipation.      The 
doctrine  has  from  time  to  time  been  expanded,  but  i 
has  never  been  the  intention  of  the  Court  to  free  it  from 
the  ordinary  principles  on  which  the  Court  jMxiceeds 
and  certainly  not  in  such  a  way  as  to  injure  the  party  fti 
whose  protection  it  was  originally  established.    Loi 
Chancellor  Cottenham  in  ^ving  judgment  in  TSdlM  v^ 
Armstrong  (b)  thus  expresses  himself; — ^''When  on 
it  was  established  that  the  separate  estate  of  a  marriecEs^'^^ 
woman  was  to  be  so  far  enjoyed  by  her  as  a  feme  sole^ 
as  to  bring  with  it  all  the  incidents  of  property,  and  thaP* 
she  might  therefore  dispose  of  it  as  a  feme  sole  might  do^ 
it  was  found  that«  to  secure  to  her  the  desired  protectioic^^^ 
against  the  marital  rights^  it  was  necessary  to  qualify  an 
fetter  the  gift  of  the  separate  estate  by  prohibiting  anti*:. 
cipation.     The  power  to  do  this  was  established  by  au-- 
thority^  not  now  to  be  questioned^  but  which  could  onlj^-^^' 
have  been  founded  upon  the  power  of  this  Court  t^ 
model  and  qualify  an  interest  in  property  which  it  h 
itself  created,  without  regard  to  those  rules  which  th» 
law  has  established  for  regulating  the  enjoyment  of  pro^^'^^ 

(a)  6  heofo.  97.  (6)  4  MyL  if  Cr.  390 ;  tee  p.  393. 


It 


JI- 


to 


CASES  IN  CHANCERY. 

perty  in  other  cases.  If  any  rule,  therefore,  were  now 
to  be  adopted,  by  which  the  separate  estate  should,  in 
any  cases,  be  di?ested  of  the  protection  of  the  clause 
against  anticipation,  it  would,  in  such  cases,  defeat  the 
object  of  the  power  so  assumed."  The  whole  doctrine  is 
a  rule  of  an  equitable  character  established  for  the  ad- 
vancement of  a  real  object,  namely  the  protection  of  mar- 
ried women  against  the  marital  rights  of  their  husbands 
but  to  use  the  rule  for  a  collateral  purpose  would  be 
totally  foreign  to  its  object.  Ardesaife  y.  Bennet(a) 
was  the  case  of  election  by  a  married  woman  made  out  of 
Court,  and  it  was  held  binding,  and  the  decision  has 
never  been  doubted.  Wall  y.  WaU  {b)  is  an  authority 
directly  in  point  on  the  question  of  principle.  (He  also 
referred  to  Whittle  v.  Henning  (c),  and  to  Field  v. 
Mocreid).) 


541 


1856. 

fiOBlMBON 

Wbebl- 

WKIOHT. 


Mr.  Wickeru  on  the  same  side. 

The  question  of  principle  is  shortly  this,  whether  the 
Court  is  limited  in  its  power  to  elect  for  an  incapacitated 
person  in  consequence  of  the  nature  of  the  interest  taken 
by  that  person  in  one  of  the  things  to  be  elected.  There 
are  cases  where  the  Court  has  elected  for  a  person  in 
which  the  interest  given  up  has  been  something  which 
could  not  be  dealt  with  out  of  Court :  Wall  v.  Wall  (&), 
Ashbumham  v.  Ashburnham  (e),  Stroud  v.  Norman  (/). 

Mr.  Amphlett  appeared  for  the  Trustee  of  M.  HoyWs 
will,  and  the  children  of  Mr.  and  Mrs.  Robinson. 

He  submitted  that  it  was  not  the  intention  of  the  tes- 
tator 


(a)  2  Dick.  463. 
\h)  15  Sim.  513. 
(0  2  Fhil.  731. 


{d)  Since  reported  20  Jur,  145. 
(e)  13  Jtir.  nil. 
(J)  1  Xflj^,  313. 
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tator  J.  Wheelwright  to  extend  the  condition  so  as  to 
affect  the  infant  children.  He  stated  that  as  far  as  the 
children  were  concerned  it  would  be  for  their  interest 
that  the  legacy  should  be  paid  to  the  Plaintiffi  as  Mr. 
Iiobins<m  had  agreed  to  settle  it. 


Mr.  Follett  for  the  Executors  of  J.  Wheelwright  sup- 
ported the  decision  of  the  Master  of  the  Rolls. 


It  is  submitted  that  the  condition  cannot  be  performed 
and  therefore  that  Mrs.  Robinson  is  not  entitled  to  the 
legacy.  The  case  has  been  treated  as  one  of  elecdon^ 
but  there  is  a  clear  distinction  between  cases  of  pure 
election,  and  of  election  with  a  condition  attached  to 
one  of  the  gifts :  in  the  former  the  Court  may  impose 
some  condition  either  available  or  not,  but  in  the  latter  it 
must  expressly  carry  out  what  has  been  prescribed,  and  if 
the  Court  cannot  do  that,  the  benefit  cannot  be  taken; 
Pulteney  v.  Lord  Darlington(a),  Roundel  v.  Currer{b), 
Boughton  v.  Boughton  (c).  Looking  then  at  the  condi- 
tion imposed  in  the  present  case,  it  is  said  that  although 
it  cannot  be  performed  out  of  Court,  yet  that  the  Court 
has  some  sort  of  dispensing  power  which  will  en&Ue  it 
to  make  or  direct  the  conveyance  which  Mrs. 
is  herself  restrained  from  making.  Tullett  v.  Armstrong  {d]iC^  '  J^ 

has  been  referred  to  in  favour  of  thus  moulding  the  con — 

dition  restraining  alienation,  but  nothing  there  said  cai 
warrant  what  would  not  be  a  moulding  of  the  conditioi 
but  its  destruction.  The  cases  of  Wall  v.  Wall  (e)  ani 
Field  V.  Moore  (f)  do  not  support  the  position  for  whicl 
they  have  been  cited,  and  Jackson  v.  Hobhouse  (g)  u 

directl. 


(a)  Fonhlanque't  Equity,   5tb 
ed.  vol.  ii.  p.  328,  note. 
(J>)  2  Bro.  Rep.  67. 
(c)  2  Ves.  12. 


{d)  4  Myl.  i  Cr.  390. 
(e)  15  Sim.  613. 
(/)  Since  reported 20  Jair.l' 
(g)  2  Mer.  483. 
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rectly  opposed  to  it.  It  is  submitted  that  the  cases  re- 
rred  to  where  the  Court  acted  for  parties  under  disa* 
lity  (^Wilson  v.  Lord  John  Toumshend  (a),  Ardesoife 
£ennet{b)f  Ashburnham  v.  Ashbumham{c))  do  not 
itablish  the  PlainUfis'  case  (See  also  Streatfield  ?.  Streat- 
ild{d))f  and  that  there  is  no  weight  in  the  argument 
kening  this  case  to  one  of  compromise. 
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Mr.  Cairns  followed  on  the  same  side. 

The  Plaintiffs  have  to  show  how  the  fetter  imposed  by 
le  will  of  M.  HoyU  on  the  estate  devised  to  Mrs.  Ro- 
Insan  can  be  got  rid  of.     It  is  said  that  the  condition  is 

creature  of  equity,  and  that  the  Court  may  therefore 
eal  with  it^  but  looking  at  the  history  of  the  doctrine  is 
uite  sufficient  to  destroy  any  idea  of  this  kind :  it  can 

0  more  be  modelled  as  to  its  rules  and  application  than 
trust  can:  and  every  settlor  and  testator  has  a  right  to 

eckon  on  the  rule  as  established,  Jackson  v.  JSob- 
ouse  {e).  The  legal  estate  is  in  the  trustee  of  M.  Hoyle^s 
rill,  and  any  conveyance  by  him  would  be  clearly  a 
ireach  of  trust  Suppose  for  instance  that  J.  Wheel- 
irtght  had  during  his  lifetime  made  the  proposal,  could 
be  trustee  have  come  to  the  Court  and  asked  its  aid  in 
ccepting  it,  and  there  is  really  no  difference  between 
hat  case  and  the  present.     The  Court  would  not  direct 

1  breach  of  trust  nor  would  it  direct  the  sale  of  an  infant's 
istate,  Calvert  v.  Godfrey  {/),  The  distinction  between 
mre  election  and  election  accompanied  by  a  condition 
las  been  already  pointed  out  (See  also  Lady  Cavan  v. 
Ptdteney  (g) ) ;  and  in  reference  to  treating  this  case  as  a 
K>mpromise  it  is  to  be  remembered  that  in  compromises 
he  Court  with  full  discretion  over  the  whole  subject  is 

dealing 

(fl)  2  Ve^jun.  693.  (e)  2  iV/cr.  483. 

(6)  2  Dick,  463.  (J)  6  Beav.  97. 

(c)  13  Jur.  nil.  te)  2  Ves.jun,  544. 
Id)  1  Sioanst,  436,  n. 
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dealing  with  a  matter  of  decision  not  of  con?eyaiio& 
With  regard  to  what  the  testator  M.  HayU  might  himself 
have  wished  it  is  useless  to  speculate.  So  far  as  tbe 
blank  in  the  will  is  material,  it  must  be  treated  just  as  if 
there  had  been  a  name  filled  in  of  some  person  who  died 
in  the  lifetime  of  the  testator. 


Mr.  Wickens  replied. 

The  Plaintiffs'  case  rests  on  this,  that  the  Court  may 
elect  for  incapacitated  persons.  It  is  no  answer  to  say 
that  the  same  principle  would  enable  the  Court  to  sell 
infants*  estates  and  grant  building  leases.  These  are 
things  which  it  has  ne?er  been  laid  down  that  the  Coart 
will  do,  but  what  is  now  asked  is  not  new.  The  aigo- 
ment  comes  to  this, — ^has  the  Court  jurisdiction  to  do 
what  the  Plaintiffs  ask ;  we  say  that  it  has,  and  that  to 
repudiate  it  will  be  going  against  decided  cases  and  un- 
derstood principle. 


Mank\%. 


The  Lord  Chancellor  stated  the  facts  as  above  set 
out,  and  then  proceeded  as  follows : — 


The  question  in  this  case  is  whether  the  Court  can  en- 
able the  feme  covert  to  aliene  her  life  interest  in  spite  of 
the  restraint  on  alienation,  it  being  dear  that  the  piioe 
she  would  receive  as  the  consideration  for  such  life  io* 
terest  very  greatly  exceeds  its  value :  the  Master  of  the 
Rolls  decided  that  this  could  not  be  done,  and  I  think 
rightly.  ^ 

The  argument  was  that  restraint  on  alienation  is  a 
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mere  creature  of  equity,  and  so  ought  not  to  be  used  to 
the  prejudice  of  the  party  whose  interests  it  was  intended 
to  protect.  This  is  a  fallacy:  the  restraint  is  created  by 
the  author  of  the  gift,  and  the  question  is  whether  what 
is  proposed  is  consistent  with  the  terms  of  his  gift.  If 
he  had  anticipated  the  facts  which  have  occurred,  pro- 
bably he  would  have  authorized  what  is  now  asked,  per* 
haps  not,  but  the  question  is  what  he  has  authorized :  he 
has  not  authorized  but  has  expressly  forbidden  aliena- 
tion, and  if  the  Court  were  to  authorize  alienation,  it 
would  be  defeating  not  effecting  his  declared  intention. 
If  a  testator  were  to  devise  a  real  estate  to  the  use  of 
trustees  in  fee  in  trust  to  pay  over  the  rents  to  A.  B.  for 
life  with  remainder  to  her  first  and  other  sons  in  tail 
with  no  power  of  sale  and  exchange,  and  afterwards  a 
second  testator  were  before  A.  B.  had  issue  to  devise 
another  estate  of  double  the  value  to  the  same  uses  and 
on  the  same  trusts  on  condition  that  the  estate  first  de- 
vised should  be  within  a  year  conveyed  to  some  other 
uses,  this,  though  obviously  beneficial  Xo  A.  B.  and  her 
issue,  could  not  be  accomplished :  that  is  precisely  this 
case. 


1856. 

Robinson 
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Wheel- 
wright. 


It  was  endeavoured  to  liken  the  case  to  cases  of  election 
where  married  women  have  been  bound  to  elect,  and  we 
were  referred  to  Wilson  v.  Lord  John  Townshend  {a). 
There  the  testatrix  gave  to  her  granddaughter  an  annuity 
of  SOOL  per  annum  for  her  separate  use  for  life,  charged  on 
real  estates  in  part  of  which  the  granddaughter  had  an 
estate  of  inheritance  in  remainder  after  a  prior  estate  tail  in 
her  brother,  but  of  the  whole  of  which  estates  the  testatrix 
supposed  she  was  seised  in  fee  and  which  by  her  will  she 
devised  away  subject  to  the  2002.  per  annum:  after  the 

death 


(a)  2  Ve$.jun.  693. 
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1856.  death  of  the  teitatrix  the  gmiddaiigfater's  brotber  died 
y^'^^  without  iflsiie,  snd  she  toufat  by  her  bill  to  establish  a 
Tilid  tkle  to  the  aomiity  withoat  gmng  up  to  the  de- 
visees of  the  testatrix  diat  part  of  the  estate  charged  with 
it  to  which  she  had  succeeded  on  the  death  of  her  bro- 
ther :  Lord  Lomghbonmgk  held  that  she  could  not  do 
this,  that  though  a  married  woman  she  was  boimd  to 
elect  between  the  will  under  which  she  claimed  the  SDK 
per  annum  and  the  settlement  under  which  she  set  op  i 
title  adverse  to  the  right  of  the  testatrix  in  a  portion  of 
the  lands  charged,  and  it  being  dear,  or  assumed  to  be 
clear,  that  the  settled  lands  were  of  £Eir  greater  value  thin 
the  £00/.  per  annum,  the  bill  seeking  payment  of  the 
annuity  was  dismissed.  That  was  strictly  a  case  of  ele^ 
tion,  but  it  has  no  analogy  to  the  present;  for  there 
the  person  seeking  the  double  benefit  was  held  bound  to 
give  up  one  of  them,  it  being  in  her  power  to  gi?e  op 
either.  The  precedent  afibrds  no  guide  in  a  case  wheie 
the  difficulty  is  that  the  legatee  is  called  on  by  the  terns 
of  the  bequest  to  do  what  she  has  no  power  to  do, 
namely  to  alienate  property  over  which  she  has  no  power 
of  alienation. 

The  same  observation  applies  to  all  the  cases  of  ele^ 
tion  cited  before  us,  except  the  case  of  Wall  v.  WaH(^' 
With  regard  to  that  case  I  can  only  say  that  I  hate 
found  it  impossible  to  reconcile  the  decree  with  the  bo* 
guage  of  the  Vice-Chancellor  of  England  in  delivering 
his  judgment,  and  if  it  is  to  be  taken  as  laying  down  the 
doctrine  that  a  married  woman  can  by  any  contrivinec 
part  with  her  reversionary  interest  in  a  chose  in  actioO) 
it  is  clearly  at  variance  with  the  subsequent  decisioo  of 
Lord  G>ttenAam  in  WhiUle  v.  Henning  (ft).    There  hor 

eier 

(«)  16  5wi.  51S.  (6)  2PAi/.731. 
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ever  the  inability  to  alienate  arose  not  from  any  positive 
prohibition  imposed  as  in  this  case  by  the  author  of  the 
gift,  but  from  a  rule  of  this  Court  depriving  a  married 
woman  of  all  right  even  with  the  concurrence  of  her 
husband  to  release  her  interest  in  reversionary  choses  in 
action,  and  refusing  to  give  effect  to  any  assignment  or  re* 
lease  of  such  interests.  Perhaps  his  Honor  thought,  as 
both  the  subjects  there  in  question  were  mere  sums  of 
money  and  as  the  eflfect  of  the  decree  was  to  secure  for 
the  benefit  of  the  wife  and  her  children  against  the  hus- 
band a  sum  of  18,000/.  in  possession  instead  of  12,000/. 
in  reversion,  that  to  decide  otherwise  than  he  did  would 
be  to  make  what  is  a  mere  rule  of  this  Court  introduced 
for  the  protection  of  the  wife  against  her  husband  an- 
cillary to  injustice.  The  same  observation  does  not  ap- 
ply to  the  present  case,  where  the  inability  to  alienate 
arises  from  a  prohibition  lawfully  imposed  by  the  original 
testator  and  with  which  this  Court  can  have  no  right  to 
Jnterfere. 


1856. 

Robinson 

V, 

Whebl- 

WRIGHT. 


The  short  ground  on  which  my  judgment  rests  is  that 
Mhe  legacy  of  1,300/.  is  given  to  Mrs.  Robinson  only  in 
^:ase  she  should  be  able  and  willing  within  a  year  to  do 
"ifchat  which  by  express  prohibition  she  is  restrained  from 
oing,  and  with  which  prohibition  this  Court  has  no  right 
interfere. 


The  Lord  Justice  Turner. 


I  have  but  a  few  words  to  add.    This  case,  as  it  ap- 
to  me,  is  in  principle  governed  by  Roundell  v. 
^rurrer  (a).     It  is  not,  I  think,  a  simple  case  of  election, 
Ijiut  a  case  of  election  coupled  with  a  condition,  and  the 

question, 
(o)  2  Bro,  P.  C.  67. 
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1856.  qoesdoDy  at  I  Tiev  it,  b  not  wliedier  an  ekcCioD  could 
be  made,  bot  whetber  die  Plamtiflb  oonld,  witfam  the 
preicribed  period,  do  tbe  acts  wbidi  by  the  wiU  of  tbe 
teitator  Wkeeberigki  were  lequueJ  to  be  done  in  order 
to  ghre  a  title  to  the  l^acy.  I  am  of  opniion  that  it  us 
not  competent  to  the  Plaintiffi  to  do  those  acts  within 
the  prescribed  period,  and  diat  this  Court  had  no  power 
to  enable  them  to  do  snch  acts,  and,  thoefore,  that  the 
legacy  fails.  What  the  result  would  have  been  if  the 
case  had  been  simply  a  case  of  election  nnaflpdfd  bj 
condition,  it  b  unnecessary  for  us  to  determine,  but  as  at 
present  adrised  I  am  not  satisfied  that  the  prindpleof 
election  might  not  have  been  applied,  and  the  rights 
under  it  effiiCtuaUy  worked  out 

T%€  Lord  Justice  Knioht  Brucb  concurred. 
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1856. 


WINDUS  V.  WINDUS. 

August  2,  5. 

T^HIS  was  an  appeal  from  a  decision  of  the  Master  of  Before  The 

the  Rolls,  upon  a  question  of  construction  arising  j^^  j^^^'Jj' 

lut  of  the  Will  and  Codicil  of  Thomas  Windus,  the  suit  Cranworth 

»eing  instituted  for  the  purpose  of  determining  the  ques*  Justices. 

ion.  A  testator  by 

his  will  gave 
several  pecu- 

The  testator,  having  under  his  marriage   settlement  p***?  legacies 

/  including  one 

K>wer  to  appoint  certain  freehold  and  leasehold  estates  to  his  son  £. 
ogether  with  two  suras  of  stock,  and  being  in  his  own  ^  freeliold 
ight  possessed  of  freehold  copyhold  and  leasehold  estates  copyhold  and 

leasehold  es** 

nd  other  personal  estate  of  considerable  value,  made  tates  to  his 
lis  Will,  dated  the  2 1st  February  1837 :  he  thereby  gave  »<>"8  ^  *n^  ^• 

^  ^  ^         aa  tenants  in 

legacy  of  5,000/.  to  each  of  his  five  daughters  which  common  and 
•gacies  he  directed  to  be  invested  in  the  names  of  his  Jj®  ^iJ^j"*^^ 
ons  Thomas  Windus  and  Ansley  Windus  and  his  nephew  duary  legatees 
3enjamin  Godfrey  Windtis  and  to  be  paid  as  in  his  will  y  dieiTand' 
mentioned :  he  also  gave  to  his  son  JEric  Windus  the  ^y  »  codicil 
um  of  5,500Z.  and  to  his  son  Alfred  Tubb  Windus  the  pointed  E.  ex- 
um  of  5,000/.  to  be  vested  interests  on  their  attaining  the  ^^^^^  i"J^e 

'  .  ^  room  of  r.and 

ge  of  twenty-five  years  to  be  invested  in  the  meantime  in  revoked  the 
ovemment  or  real  securities,  and  the  dividends  and  in-  Jo^^^'anf^E" 
srest  thereof  to  be  applied  for  their  maintenance  education  by  the  will 
nd  advancement  in  life.     The  testator  then  directed  his  pointed  t^m 

leasehold  **  residuary  le- 
gatees" and  he 
declared  that 
ertain  freehold  and  leasehold  property  comprised  in  his  marriage  settlement  and 
hich  he  had  power  to  appoint  should  go  to  the  **  residuary  legatees  his  sons"  A.  and 
I, : — Held  that  the  moiety  of  the  real  estate  devised  by  the  will  to  2\  had  lapsed 
nd  descended  on  il.  as  the  testator's  heir  at  law,  he  taking  also  the  other  moiety 
I  devisee  under  the  will. 

Held  also  that  in  this  will  the  appointment  of  A.  and  E.  to  be  "  residuary  legatees" 
id  not  pass  to  them  the  testator's  real  estate. 

Vol.  VI.  O  O  D.M.O. 
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1856L       leasehold  bouse  and  establishment  at  Stamford  HiUj  at 
such  other  residence  as  he  might  have  at  the  time  of  bis 
decease,  to  be  kept  up  and  maintained  for  the  use  and 
benefit  of  his  unmarried  sons  and  daughters  for  the  space 
of  two  years  next  after  his  decease,  and  that  for  tha^ 
purpose  any  sum  not  exceeding  1,000/.  per  annum  migtm% 
be  applied  by  his  executors  out  of  his  residuary  estate  ; 
and  that  50/.  per  annum  should  during  the  same  peri(»^ 
be  applied  by  his  trustees  and  executors  for  the  clothing 
and  educating  of  each  of  his  three  younger  daughten 
and  his  two  younger  sons,  to  be  also  paid  or  pro?ided 
for  out  of  his  residuary  personal  estate :  and  as  to  all  hi* 
freehold  copyhold  and  leasehold  messuages  or  tenement 
hereditaments  and  premises  situate  in  the  city  of  Londoi 
and  county  of  Middlesex  or  elsewhere  he  did  tberelif 
give  devise  and  bequeath  the  same  with  the  appurte- 
nances unto  and  to  the  use  of  his  said  sons  Thomas  and 
Ansley  equally  between  them  as  tenants  in  common  their 
respective  heirs  executors  administrators  and  assigns  l^ 
cording  to  the  nature  and  quality  thereof;  and  as  to  all 
the  rest  residue  and  remainder  of  his  personal  estate  and 
efiects  whatsoever  and  wheresoever  whereof  he  might  die 
possessed  or  entitled  to  in  possession  reversion  remaioder 
or  expectancy  or  otherwise  howsoever  after  payment  of 
the  several  legacies  thereinbefore  bequeathed  and  of  such 
other  legacies  as  he  might  give  by  any  codicil  to  bis 
will  he  did  thereby  give  and  bequeath  the  same  unto  his 
sons  Thomas  and  Ansley  equally  to  be  divided  between 
thorn  share  and  share  alike.    The  testator  then  appointed 
his   said  two   sons  Tlunnas  and  Ansley  and  his  said 
nephew  Benjamin  Godfrey  Windus  executors  of  his 
will  and  guardians  of  his  sons  JEric  and  Alfred  Tiio 
and   his  unmarried   daughters  during  their  respective 
minorities,  and  he  enjoined  his  two  elder  sons  who  from 
their  more  mature  age  he  desired  to  place  in  loco  parentis 
to  I  heir  vounger  brothers  and  sisters  that  they  would  a^ 

aU 
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all  times  and  on  all  occasions  give  them  their  advice  and        1856. 

assistance.  ^tT^^^^^ 

W1NDU8 

V, 

Thomas  Windtts  the  testator's  eldest  son  died  in  June      Windus. 
1838  without  issue  and  intestate. 

The  testator  afterwards  made  a  Codicil  to  his  Will, 
dated  the  19th  August  1843  in  the  following  terms; — 
**  I  Thomas  Windus  of  Stamford  Hill  in  the  county  of 
Middlesex  do  declare  this  to  be  a  codicil  to  my  last  will 
and  testament  bearing  date   the  21st  February  1837 
Whereas  since  the   making  of  the  said  will   my  son 
Thomas  Windus  hath  departed  this  life  in  the  place  and 
stead  of  him  I  do  hereby  constitute  and  appoint  my  son 
Eric  Windus  jointly  with  his  brother  Ansley  Windus 
also  my  daughter  Matilda  Moore  as  an  executrix  in  the 
room  of  my  nephew  Benjamin  Godfrey  Windus  whose 
former  appointment  I  do  hereby  revoke  being  well  con- 
vinced from  many  circumstances  that  have  occurred  he 
would  not  act    My  said  two  executors  and  executrix  are 
to  act  also  as  trustees  with  the  same  powers  and  the  same 
indemnity  as  if  originally  mentioned  both  as  executors 
and  trustees     I  do  also  revoke  the  legacies  to  my  afore- 
sud  two  sons  Ansley  and  Eric  Windus  and  do  appoint 
them  residuary  legatees  share  and  share  alike    The  pro- 
perty I  enjoy  and  possess  under  my  late  dear  wife's  mar- 
jnage  settlement  and  which  I  have  a  right  to  dispose  of 
ma  I  please  to  one  or  more  amongst  my  children  now  I 
«lo  desire  that  the  funded  property  1,435/.  15s.  7d.  3/. 
per  cent  consols  and  580/.  2s.  4e/.  31.  10s.  formerly  4/. 
lie  appropriated  towards  the  invested  bequests  in  the  3/. 
per  cent  consols  and  reduced  which  bequests  to  my  son 
uilfired  and  my  five  daughters  I  wish  to  be  in  those  funds 
of  the  sums  mentioned  in  stock  and  not  in  money  and 
free  of  all  law  expenses  commission  or  legacy  duty  all 
which  expenses  are  to  come  out  of  tiie  residue     I  do 

002  declare 
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decbre  dat  tbe  frcckild  ia  IFlilec70t»  street  and  the 
leasehold  fjniyeiij  in  PemtotmOe  Campion  Street  Sola 
and  dseviieie  sgreedUe  to  the  said  marriage  setdement 
I  Bean  to  go  to  tbe  readnary  legatees  ray  sons  Andq 
WimdMSMDi.  J&ie  Wimdms  share  aod  share  alike  I  do 
hereby  revoke  that  part  ot  my  will  ordering  the  bouse 
at  Stamford  HiO  to  be  continued  to  be  occupied  by  the 
fiunily  leaYing  it  to  the  discretion  of  my  two  sons  the 
residuary  legatees  to  act  as  they  please  about  it"  ''My 
son  Ansley  Wimdus  has  my  full  permission  although  an 
executor  to  transact  the  law  business  relative  to  my  will 
and  this  my  codicil  and  to  be  defrayed  all  law  charges 
and  other  reasonable  expenses  Also  my  other  executor 
Eric  and  my  daughter  Matilda  to  be  entitled  to  the  same 
expenses  incurred.** 

The  testator  died  on  the  13th  December  1854,  leaving 
A.  Windus  his  then  eldest  son  and  heir  at  law;  and  a 
question  arose  as  to  who  was  entitled  to  the  moiety  of 
the  freehold  copyhold  and  leasehold  hereditaments  be- 
longing to  the  testator  in  his  own  right  and  which  were 
devised  by  the  will  to  Tliomas  Windus. 

Ansley  Windus  the  Plaintiff  in  the  present  suit  daisied 
this  moiety  as  heir  at  law  of  the  testator,  insisting  that  it 
had  lapsed  by  the  death  of  Thomas  Windus  in  the  tes- 
tator's lifetime  as  above  mentioned. 

Eric  Windus^  on  the  other  hand,  claimed  to  be  entitled 
to  it  under  the  joint  effect  of  the  will  and  codicil  and  as 
being  expressly  substituted  by  the  latter  instrument  in 
the  place  of  Tlumas  Windus. 

The  cause  came  on  to  be  heard  before  the  Master  of 
the  Rolls  in  FAruary  1856  when  his  Honor  decided  in 
fiiYour  of  the  Plaintiff.    A  very  full  statement  of  the 

arguments 
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arguments  and  authorities  by  which  each  party  supported        1856. 

his  contention  will  be  found  in  the  report  of  the  case  in  ZT^^^ 
the  21st  Volume  of  Mr.  BeavarCs  Reports,  p.  373.     The  «. 

Defendant  Eric  Windus  appealed.  Windus. 

The  appeal  came  on  in  the  first  instance  before  the 
Lords  Justices,  who,  after  hearing  it  partially  argued, 
arranged  that  it  should  be  brought  on  before  the  full 
Court  of  Appeal  to  be  argued  by  one  Counsel  on  each 
side.     It  now  came  on  for  hearing  accordingly. 

Mr.  JR.  Palmer  (with  whom  was  Mr.  Rogers)  argued 
the  case  on  behalf  of  the  Appellant. 

He  submitted  that  the  clear  intention  of  the  testator 
was  to  substitute  Eric  for  Thormu  in  respect  of  all  the 
benefits  given  to  the  latter  by  the  will.  In  support  of 
this,  he  relied  on  the  general  scheme  of  the  will,  upon  the 
particular  wording  of  the  codicil,  and  especially  on  the 
way  in  which  the  testator  there  connected  the  mention  of 
Eric  Windus  in  his  character  of  residuary  legatee  with 
the  devise  of  real  estate.  He  cited  the  cases  of  Day  v. 
Daveron  (a),  Davenport  v.  Coltman  (ft),  Evans  v.  CroS' 
bie{c),  to  show  that  the  expression  ''residuary  legatee" 
might  be  read  so  as  to  give  effect  to  such  an  intention  of 
the  testator  as  that  now  insisted  upon,  (see  also  Hope 
V.  Taylor (d\  Hardacre  v.  Nash{e))\  and  mentioned 
generally  Alleyne  v.  Alleyne  (/),  Pitman  v.  Stevens  {g\ 
Den  V.  T}rout(Ji)^  Warren  y.  Newton  {i),  The  Marquis  of 
Titchfield  v.  JIomcastle{k),  Underwood  v.  Wing  (I). 

Mr. 

(a)  12  Sim.  200.  (g)  15  East,  505. 

(6)  12  Sim.  588.  (h)  15  East,  394. 

(c)  15  Sim.  600.  (c)  Drwy,  464. 

{d)  1  Burr.  268.  {k)  2  Jur.  610. 

(e)  5  r.  R.  716.  (/)  4  De  G.,  Mac.  ^  G.  633. 

0)2  J.  if  LaU  544. 
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1856.  Mr.  Swanston  (with  whom  were  Mr.  Lewin  and  Mr. 

^^P"*"^      Foot)  supported  the  decision  of  the  Master  of  the  Rolls. 

WlNUUfl 
O. 

W1NDU8.  jjg  submitted  that  the  heir  could  only  be  disinherited 

by  express  words  or  plain  intention ;  that  if  there  was  any 
doubt  as  to  the  intention  the  title  of  the  heir  must  prevail. 
He  commented  on  the  authorities  cited  on  the  other  side, 
referring  to  the  report  of  Davenport  v.  CoUman  as  gifeo 
in  9  ilf.  ^  W.  481.  He  cited  Shaw  v.  Bull  {a),  KdkU 
V.  Kellett  (fi),  Doe  v.  Roberts  (c). 

Mr.  R.  Palmer  replied. 

[The  Lord  Justice  Knight  Bruce  referred  to  the 
words  used  by  Lord  Hardwiche  in  the  case  of  CoryUm^' 
Helyar(d) — *'  There  is  hardly  any  case  where  an  impli- 
cation is  of  necessity^  but  it  is  called  '  necessary*  because 
the  Court  finds  it  so  to  answer  the  intention  of  the 
devisor."] 


Anguit  5.  ^^  hoKD  Chancellor. 

This  case  came  on  by  way  of  appeal  from  a  decree  of 
the  Master  of  the  Rolls,  declaring  that  a  moiety  of  the 
freehold  estates  of  Thomas  Windus  the  testator  in  the 
cause  descended  upon  his  death  to  his  heir  at  law  AnJ^ 
Windus,  and  that  a  moiety  of  his  copyhold  estates  de- 
scended to  his  customary  heir.  The  Appellant,  B* 
Windus,  complains  of  that  declaration  as  being  unwa^ 
ranted,  and  contrary  to  the  true  construction  of  the  will 

The  testator,  describing  himself  as  Thomas  Windus  of 
Stamford  Hill  in  the  county  of  Middlesex  Esq.  Fellow 

of 

(«)  12  Mod.  592.  (c)  7  M.SfW.  382. 

(6)  3  Dow,  248.  (d)  2  Cox,  340;  see  p.  348. 
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of  the  Society  of  Antiquaries^  made  his  will  in  1837 ; — 
[His  Lordship  here  read  at  length  the  material  passages 
in  the  will] ;  and  he  appointed  his  sons  ThamcLS  Win- 
dus  and  Ansley  Windus  together  with  a  nephew  Benja- 
min Godfrey  Windus  his  executors^  and  the  guardians  of 
bis  daughters.  The  scheme  of  the  will  was  therefore 
this: — A  gentleman,  having  four  sons  and  five  daughters, 
provides  legacies  of  5,000/.  each  for  each  of  his  daughters, 
5,500/.  for  his  third  son,  5,000/.  for  his  fourth  son,  and 
gives  the  residue  of  his  personal  estate  to  his  two  elder 
sons  and  devises  to  them  all  his  freehold  copyhold  and 
leasehold  estates  as  tenants  in  common  between  them. 
The  will  was  dated  in  February  1837,  and  in  the  follow- 
ing year  the  eldest  son  Thomas  Windus  died  without 
issue  and  intestate,  so  that  a  lapse  took  place  of  the 
devise  of  one  moiety  of  the  real  estates  and  of  the  be- 
quest of  one  moiety  of  the  residuary  estate.  This  hap- 
pened in  1838,  but  the  testator  did  nothing  upon  it  until 
the  month  of  August  1843,  previous  to  which  time  the 
third  son  Eric  had  attained  the  age  of  twenty-five  years 
which  the  testator  apparently  considered  to  be  the  proper 
age  of  majority.  In  August  1843  the  testator  made  the 
codicil  which  gives  rise  to  the  present  question. 


1856. 

Windus 

V. 
WiNDUf. 


We  must  first  consider  what  were  the  interests  of  the 
parties  at  the  time  the  testator  made  this  codicil,  that  is 
to  say,  what  would  have  been  their  interests  if  he  had  at 
that  moment  died  without  having  made  any  codicil.  Had 
it  not  been  for  the  Statute  that  altered  the  old  law  with 
reference  to  the  effect  of  a  devise  to  the  heir,  and  made 
the  heir  in  such  case  take  as  devisee  and  not  as  heir, 
there  would  have  been  at  that  moment  of  time  as  to  the 
real  estate  no  disposition  whatever.  The  will  had  given 
one  moiety  of  the  estates  to  the  eldest  son,  and  the  other 
moiety  to  the  second  son,  and,  the  eldest  son  having  died, 
there  was  no  devise  except  the  devise  of  the  moiety  to 

the 
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1856.        the  second  son  then  become  the  eldest  son,  so  that  it  was 

^*P'^^^      a  devise  to  the  heir,  and  therefore  if  the  old  law  had  pre- 

V.  vailed,  the  heir  always  taking  by  his  better  title  by  de- 

^""^"■-      scent,  there  would  have  been  an  entire  intestacy  as  to 

the  real  estate.    We  need  not  however  speculate  on  this, 

because  by  the  alteration  made  in  the  law  the  heir  would 

take  whatever  was  given  to  him  as  devisee  and  not  as 

heir.    Therefore  in  August  1843,  when  the  testator  made 

his  codicil,  things  stood  thus : — Ansley  Windus  the  the 

eldest  son  was  devisee  of  one  moiety  of  the  testator' 

freeholds  and  copyholds,  and  legatee  so  to  call  him 

one  moiety  of  his  leasehold  estates,  and  the  other  moiet 

of  the  freehold  and  copyhold  estates  was  undisposed  o 

That  this  was  so,  admits  of  no  doubt ;  but  we  must  no 

see  what  it  is  that  the  testator  does. 


After  declaring  the  instrument  to  be  a  codicil  to  hi 
will,  he  says, — '^  Whereas  since  the  making  of  the  sai 
will  my  son  TTiomas  Windus  hath  departed  this  life 
the  place  and  stead  of  him  I  do  hereby  constitute 
appoint  ray  son  JEric  Windus  jointly  with  his  brothi 
Ansley  Windus  also  my  daughter  Matilda  Moore  as 
executrix  in  the  room  of  my  nephew  Benjamin  GodJ 
Windus  whose  former  appointment  I  do  hereby  revol 
being  well  convinced  from  many  circumstances  that  ha 
occurred  he  would  not  act"     One  argument  which 
pressed  upon  the  Court  was,  that  the  effect  of  this  was^.  '^ 

not  to  substitute  for  all  purposes  JEric  for  Thatmu^ 
to  indicate  that  as  being  the  governing  intention  in  t^ 
mind  of  the  testator.      I  have  given  attention  to 
argument,  but  I  think  that  the  words  import  nothi 
more  than  this,  namely,  that  having  by  the  will  appoint 
Thomas  and  Ansley  and  his  nephew  Benjamin  Godf^"^^ 
to  be  his  executors,  and  Thomas  having  died  and 
jamin  Godfrey  being  unwilling  to  act,  he  appoints 
together  with  Ansley  and   instead  of  his  nephew   9ti^ 

daughter 
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daughter  Matilda  to  act  as  executors.     I  think  that  so        1856. 
far  as  that  part  of  the  codicil  is  concerned  this  is  all      ^T*^^*^^ 
which  the  testator  had  in  view.     Then  he  proceeds  '^  my  «. 

said  two  executors  and  executrix  are  to  act  also  as  trus-  Windus. 
tees  with  the  same  powers  and  the  same  indemnity  as  if 
originally  mentioned  both  as  executors  and  trustees." 
That  seems  to  me  to  make  no  difference ;  there  were  no 
trusts  except  those  relating  to  the  several  legacies  of 
5,000/.  each  which  were  given  to  the  daughters;  and  the 
testator  means  to  say  that  these  three  executors  are  to 
act  in  those  trusts  just  as  if  they  had  been  named  in  the 
will. 

We  next  come  to  the  clause  which  gives  rise  to  the 
question^ — **  I  do  also  revoke  the  legacies  to  my  afore- 
said two  sons  Ansley  and  Eric  Windus  and  do  appoint 
them  residuary  legatees  share  and  share  alike ;"  and  the 
question  is  what  is  the  effect  of  those  words.  Is  the 
efiect  of  them  to  substitute  Eric  and  Ansley  for  Ansley 
and  Thomas  in  the  will  as  to  real  and  personal  estate,  or 
do  they  leave  real  estate  untouched  and  unaffected  ?  It 
is  impossible  upon  such  a  subject  to  say  that  one  does 
not  entertain  doubt,  but  the  conclusion  at  which  I  have 
arrived  is  that  they  affect  personal  estate  only ;  and  I 
have  come  to  this  conclusion  upon  the  grounds  which  I 
will  now  proceed  to  state. 

In  the  first  place,  the  words  *^  legacy"  and  '^  residuary 
legatee"  prim&  facie  have  reference  to  personal  estate 
only.  There  is  indeed  no  magic  in  the  words  them- 
selves, and  if  they  are  so  used  by  a  testator  they  may  no 
doubt  be  construed  as  referring  to  real  estate.  Any  man 
may  use  his  own  nomenclature  if  he  only  expresses  what 
he  means.  I  have  not  however  been  able  to  discover 
any  case  which  satisfies  my  mind  that  independently  of 
context  you  can  understand  'Megacy"  or  'Megatee*'  or 

**  residuary 
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1856.       **reiidiiary  kgitec"  as  atnitiipfe  m  aMytMng  bat  peraopal 
estate.     I  think  that  in  diai  case  m  cbe  House  of  Loids 
of  KeOeU  t.  KeUM(a)  we  km  oBdcntand  Lord  Eldtm 
and  Lord  JRedesdale  to  hxwe  faecnof  opiiiioD  that,  if  there 
is  nothing  to  qualify  them,  the  words  " legatee"  or  "resi- 
duary legatee"  have  fefeieuce  to  personal  property  onlj. 
I  need  not  refer  to  the  words  used  by  Lord  £lldtm  (thej 
were  very  characteristic  of  his  mode  of  expresrion)  fiftxn 
which  I  think  we  may  come  to  the  condosion  that  that 
was  his  opinion,  and  that  the  only  question  he  had  there 
was  whether  there  were  or  were  not  circumstances  thit 
would  enable  him  to  put  a  construction,  or  rather  to  say 
that  the  testator  had  put  a  construction,  on  those  words 
diflerent  from  that  which  they  ordinarily  import;  ind 
he  thought  there  were  not 

The  general  rule  therefore  I  take  to  be,  that  if  ;oa 
constitute  a  person  residuary  legatee  or  if  you  speak  of 
him  in  reference  to  his  character  of  legatee,  you  refer 
only  to  a  gift  of  personalty  or  are  speaking  of  him  only 
with  reference  to  some  gift  of  personal  property.  That 
seems  to  me  to  be  consistent  with  all  the  authorities,  at  least 
that  I  have  been  able  to  discover,  and  I  have  discofered 
none  in  addition  to  those  referred  to  in  the  aigumeDt 
In  the  case  of  Hope  v.  Taylor  {b)  there  were  giAs  to 
nephewsand  a  brother  in  law  of  very  small  sums  of 
money,  none  being  higher  than  50/.  and  one  being  >* 
low  as  52.,  there  was  besides  a  gift  to  each  of  these 
persons  and  also  to  one  who  had  no  pecuniary  legacy  >t 
all  of  some  small  specific  piece  of  land  or  a  house:  tbe 
testator  then  gave  twenty-nine  acres  of  land  between 
three  of  them,  saying  that  it  was  not  to  be  parted  hot 
that  they  were  to  share  the  rent  equally  between  tfaea; 
and  he  then  gave  to  W.  Taylor  his  sister's  son  the  house 

which 

(a)  3  Dotr,  248.  (b)  I  Burr.  268. 
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hich  raised  the  question  together  with  10/.;  he  then 
eclared  his  will  and  meaning  to  be, ''  that  if  either  of 
le  persons  before  named"  (that  included  the  one  to 
horn  no  money  at  all  was  given)  ''die  without  issue 
Lwfully  begotten  then  the  said  legacy  shall  be  divided 
jually  between  them  that  are  left  alive  :**  the  question 
efbre  the  Court  was  whether  the  devisees  of  the  differ- 
nt  houses  took  estates  in  tail  or  estates  in  fee,  and,  that 
eing  the  only  question,  the  Court  held  that  they  all 
x>k  estates  tail,  inasmuch  as  the  word  *^  legacy"  by  the 
ontext  must  be  construed  as  referring  to  the  devise  of 
[le  real  estate  because  as  to  one  of  the  persons  at  least 
bere  was  nothing  else  that  it  could  refer  to,  and  as  to 
he  others  it  was  impossible  to  suppose  that  it  was  meant 
t>  refer  to  the  money  gifts  so  as  to  keep  them  liable  to 
ach  a  limitation  as  that  pointed  out  taking  into  account 
bat  one  of  them  was  only  51. :  one  of  the  persons,  as  I 
tave  stated,  took  nothing  but  a  house,  and  it  being  clear 
hat  under  the  words  used  he  was  one  of  '^  the  persons," 
ind  every  person  alluded  to  being  supposed  to  have  taken 
'  a  legacy"  and  be  taking  nothing  but  a  house,  it  there- 
ore  followed  that  the  house  was  as  to  him  '^a  legacy:" 
hat  was  the  reasoning  of  the  Court  upon  the  case. 
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Then  there  was  the  case  before  Lord  Kenyon  of 
Hardacre  v.  Nash  (a)  where  there  was  a  gift  to  the  tes- 
tator's daughter  of  150/.  when  she  should  come  of  age, 
ind  150/.  to  the  son  when  he  should  come  of  age:  all 
Lbe  remainder  of  his  estate  and  effects  of  all  kinds  what- 
loever  the  testator  gave  to  his  wife  for  life,  and  at  her 
ieath  he  directed  that  the  Cockhill  estate  should  fall 
unto  his  son  Robert  for  his  sole  use  and  benefit  and  the 
boose  at  Poplar  which  he  mentioned  should  be  given 
iinto  bis  daughter  Elizabeth  for  her  own  use  and  benefit 

but 

(a)  5  r.  R.  716. 
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1856.  but  in  case  the  son  and  daughter  or  eitber  of  theBikiU 
die  in  the  lifetime  of  the  wife  ^  then  tboae  legadei  wtUk 
are  here  left  them  shall  return  unto  my  wife  far  her  nk 
use  and  benefit :"  the  Court  of  Kmg's  Bendi  held  tbt 
the  word  '^  legacies**  must  be  taken  as  applying  to  tk 
real  estate  because  there  was  nothing  else  to  wUch  it 
could  aptly  be  referred :  the  legacies  of  1502.  were  gifes 
to  be  spent  and  it  could  not  be  meant  that  they  woe  to 
be  kept,  and  the  very  expression  that  the  legadei  shooU 
**  return*'  to  the  wife,  though  inapt,  looked  like  80■^ 
thing  that  she  was  previously  to  enjoy. 

There  were  a  great  many  other  cases  referred  to;  bat 
I  need  hardly  go  through  them  seriatim.  In  Piimn  f. 
Stevens  (a)  the  testator  said  "  I  give  and  beqoeath  iB 
that  I  shall  die  possessed  of  real  and  personal  of  wbt 
nature  and  kind  soever  after  my  just  debts  is  pud :  I  do 
hereby  appoint  Captain  Robert  Preston  my  residoir; 
legatee  and  executor  ;**  and  be  desired  him  to  do  waat' 
thing  handsome  for  a  person  whom  he  named:  the  Court 
held  (whether  the  conclusion  was  quite  rational  or  not  I 
do  not  stop  to  inquire,  though  I  believe  it  was)  that  the 
disposition  of  all  the  testator's  real  and  personal  esMt 
followed  immediately  by  the  appointment  of  CaptiiD 
Robert  Preston  to  be  his  residuary  legatee,  clearly  showed 
that  he  meant  to  say  residuary  legatee  of  all  my  real  and 
personal  property.  So  there  are  many  cases  which  show 
that  if  a  testator  gives  all  his  property,  that  passes  erery- 
thing  real  and  personal;  and  the  effect  of  the  gift  to  pan 
everything  cannot  be  made  less  because  the  person  taking 
is  described  under  the  name  of  ''  legatee." 

Then  there  is  a  case  of  Day  v.  jDaveron{b)  beta« 
the  late  Vice-Chancellor  of  England  where  the  testator 

made 

(a)  15  Eati,  505.  (6)  12  Sim.  200. 
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ade  his  wife  residuary  legatee  to  ^*  all  other  property  I        1856. 
Ay  i>o8ses8  at  my  decease."     There  again  the  same      yT^^^^ 
Menration  applies.    That  is  a  gill  of  all  property  which       _^  v. 
s  may  possess  at  his  decease :  the  person  named  does 
[>t  the  less  take  it  because  the  testator  describes  him 
[ider  the  character  of  residuary  legatee. 

In  Davenport  v.  Coltman  (a),  which  came  as  a  case 
om  this  Court  to  the  Court  of  Exchequer  when  I  had 
le  honour  of  a  seat  there,  we  thought  rightly  or  wrongly 
lat  you  might  reduce  the  proposition  almost  to  a  syllo- 
ism:  the  testator  having  real  estates  one  portion  of 
hich  was  a  freehold  house  at  Chester  gave  that  house 
>  his  wife  during  her  life  and  he  desired  that  at  her 
eath  his  daughters  Mary  Newhold  and  Charlotte  Colt- 
urn  should  divide  ^'  equally  between  them  as  residuary 
^atees  whatever  I  may  die  possessed  of:"  did  that 
idude  real  estate  ?  The  testator  subsequently  directed 
lial  the  house  at  Chester  should  not  be  sold  until  after 
is  wife's  death,  but  why  was  it  to  be  sold  at  all  ?  Evi- 
ently  because  the  testator  understood  that  under  the 
rrior  disposition  it  would  have  to  be  divided  so  that 
Tharlotte  Coltman  and  Mary  Newhold  might  take  each 
«e-balf  of  it,  but  they  only  took  half  if  they  took  under 
he  description  of  residuary  legatees  of  whatever  he  might 
lie  possessed  of:  thus  it  seemed  to  follow  as  a  necessary 
md  almost  a  logical  conclusion,  that  he  must  have  under- 
rtood  that  that  house  in  Chester^  and  if  the  house  in  Chester 
hen  the  rest  of  his  real  estate,  was  included  in  the  gift  to 
lis  daughters  by  the  description  of  residuary  legatees. 

Two  cases  before  Lord  St.  Leonards  were  also  cited. 
[n  one  of  them  Alleyne  v.  Alleyne(b),  it  is  true  that 
Lord  8t.  Leonards  expressed  an  opinion  that  if  he  had 

had 

(a)  9  M.^  W.  481.  (6)  2  J.  ^  LaL  544. 
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the  will  be  should  not  hare  held  the 
gift  there  confined  to  personal  estate.  Thit 
qjoadon  however  was  very  little  discussed,  and  in  tndi 
usvs-  it  £d  not  arise  at  all,  because  the  decision  went  upon  t 
point  that  disposed  of  the  property  by  deed  inter  Tifot, 
before  the  will  had  come  into  operation.  The  testator 
bad  given  all  bb  real  and  personal  property  to  his  soq 
John  "  in  case  he  shall  recover  from  his  present  illness* 
charged  with  an  annuity  to  be  applied  for  the  mainte- 
nance and  education  of.  his  grandson  and  the  testator 
entrusted  the  care  of  his  said  grandson  unto  his  daoghler 
Ellen  AUeyne  ''who  I  hereby  appoint  my  residua^ 
legatee."  I  should  have  had  some  doubt  about  that  case. 
What  was  said  was  however  merely  a  dictum  of  the 
learned  Judge,  or  rather  a  speculation  as  to  what  be 
would  have  decided  if  the  case  had  come  before  him  fiir 
decision :  what  was  there  said  amounted  to  no  decisioOy 
and  I  think  can  hardly  be  relied  upon  as  such.  If  it 
were  to  be  treated  as  an  authority,  it  still  has  that  ingie* 
dient  in  it  that  it  is  a  case  in  which  the  testator  begins  bj 
disposing  of  all  his  property. 

In  the  second  case  before  Lord  Sl  Leonards  of  Wm- 
ren  v.  Newton  (a),  just  as  in  several  of  the  other  cases, 
the  testator  said,  **  I  leave  my  brother  in  law  PKSp 
Newton  residuary  legatee  to  all  my  property."  If  be 
had  said  **  I  give  him  all  my  property'*  that  would  baie 
carried  real  estate,  and  the  real  estate  is  not  the  less 
given  because  the  person  to  take  is  described  as  ''resi- 
duary legatee." 

I  own  I  have  some  difficulty  in  understanding  the  case 
of  Evans  v.  Crosbie  (b)  before  the  late  Vice-ChanceUor 
of  England^  because  that  learned  Judge  seems  to  me  to 

baie 


(«)  Dnny,  464.  (6)  15  ^m.  600. 
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lave  been  a  little  distrustful,  as  I  inferj  of  bis  own 
opinion,  for  he  refers  to  arguments  of  wbicb  I  confess  I 
LID  unable  to  see  the  force.  There  several  legacies  were 
^ven  charged  on  real  estate,  the  real  and  personal  estate 
^hig  given  to  trustees  on  trust  by  sale  mortgage  or 
>ther  disposition  to  pay  the  testator's  sister  1,6002.  the 
nterest  to  be  paid  to  her  during  her  life  and  at  her 
lecease  1,0002.  of  it  to  go  to  her  daughter  and  5002.  to 
lerson;  the  testator  then  gave  1,0002.  to  his  brother 
Tames  and  added  ''  I  leave  and  bequeath  unto  my  brother 
Donald  Currie  the  sum  of  ^,0002.  and  also  to  be  my 
lesiduary  legatee:"  his  Honor  seems  to  have  thought 
hat  the  legacy  being  to  be  raised  out  of  the  real  estate 
ipive  a  construction  to  the  term  '*  residuary  legatee,"  but 
[  think  it  very  doubtful  whether  that  was  a  legitimate 
node  of  reasoning :  the  Vice-Chancellor  indeed  appears 
o  have  thought  so  too,  for  he  says  ^*  suppose  that  the 
irord  '  legatee'  had  not  been  there,  and  that  the  testator 
:iad  said  merely  'and  also  to  be  my  residuary,'"  thus 
ising  an  adjective  without  a  substantive,  and  he  intimates 
that  in  this  case  he  would  have  inferred  the  testator  to 
bave  meant  ^'  devisee :"  that  may  be  so  for  if  he  had 
jsed  no  substantive  at  all,  and  you  had  been  obliged  to 
pot  in  a  substantive  for  him,  you  might  have  found  the 
means  of  putting  in  one  which  would  have  aptly  met  the 
rircumstances ;  but  the  testator  did  use  a  substantive  and 
this  does  not  in  my  view  of  the  authorities  alter  the  case: 
his  Honor  appears  further  to  rely  upon  the  probable  in- 
sufficiency of  the  personal  estate,  but  I  confess  the 
reasoning  does  not  appear  satisfactory  to  my  mind. 
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Upon  these  grounds  then,  and  looking  at  the  autho- 
rities, I  do  not  find  sufficient  to  justify  me  in  saying  that 
the  constitution  of  the  parties  in  the  case  before  us  as 
residuary  legatees  does  enable  me  to  say  that  in  this 
codicil  the  real  estate  was  meant  to  be  included.     I  am 


aware 
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1856.        aware  that  my  learned  brother  on  my  right  does  not  take 
^fT"^^^      the  same  view  of  the  case,  and  perhaps  he  will  say  that 

WiNDUS  , 

V.  it  is  a  strong  argument  in  favour  of  the  constraction 

WiNous.      which  I  do  not  adopt,  that  if  the  testator  could  be  asked 
he  would  say  that  he  would  have  wished  to  include  his 
real  estate.     I  do  not  say  that  that  is  the  construction  in. 
my  view  of  the  case  of  the  words  which  he  has  used^. 
though,  reasoning  upon  the  ordinary  motives  which  influ — 
ence  persons  in  disposing  of  their  property,  I  cannoi 
help  suspecting  that  that  is  what  he  would  have  done  i 
he  had  thought  of  it.     I  cannot  however  come  to  tha 
view  on  the  question  of  construction. 

This  has  occurred  to  me ; — suppose  Ansley  the  no 
eldest  son  had  been  by  the  will  the  sole  devisee,  and  t 
testator  had  said  in  his  codicil,  I  revoke  the  legacies  t 
my  aforesaid  two  sons  Ansley  and  Eric  Windus  and  d 
appoint  them  residuary  legatees:  could  it  possibly  t^ 
said  that  in  that  case  the  devise  to  Ansley  would  ha^^ 
been  revoked?    If  it  could  not,  what  difference  does    mc 
make  that  he  was  only  co-devisee  with  another.     Reliac^^ 
tantly  therefore,  for  the  reasons  I  have  hinted  at,  but  stS^lI 
feeling  rather  confident  that  it  is  warranted  by  the  au- 
thorities, I  have  come  to  the  conclusion  that  the  deo- 
sion  of  the  Master  of  the  Rolls  was  correct,  and  tViat 
we  have  no  right  to  say  that  the  words   ^'residu^ary 
legatees''  here  mean  more  than  that  which  they  o^r^i- 
narily  import,  namely  persons  who  are  to  take  the  cor^^pus 
of  the  personal  estate ;  and  I  therefore  think  that       the 
appeal  is  unfounded. 

The  Lord  Justice  Turner. 

The  sole  question  to  be  determined  on  this  appeal  Uf 
whether  by  the  codicil  to  the  testator's  will  a  moieCy  o{ 
the  testator's  freehold  and  copyhold  estates  is  well  de- 

vised 
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vised  to  the  Appellant  Eric  Windus.     [His  Lordship        1856. 
stated  the  will  and  proceeded.]  ^-^^^^ 

WiNDUS 
V. 

There  is  therefore  a  separation  of  the  freehold,  copy-  Windui. 
hold  and  leasehold  estates  from  the  residue  of  the  per- 
sonal estate,  there  being  distinct  clauses  disposing  of 
those  several  classes  of  property.  After  this  will  was 
made,  Thomas,  the  eldest  son,  died  without  issue  and  in- 
testate, and  the  dispositions  of  the  will,  therefore,  so  far 
as  respected  a  moiety  of  the  freehold  and  copyhold 
estates,  and  a  moiety  of  the  residue  of  the  personal 
estate,  fell  to  the  ground. 

In  that  state  of  circumstances,  on  the  19th  August 
1843,  the  testator  made  the  codicil  upon  which  the  ques- 
tion arises.    He  first  recites  the  death  of  his  son  ThomcLS^ 
and  he  then  constitutes  and  appoints  his  son  Eric  (who 
vras  the  third  son,  and  who  at  that  period  had  attained 
the  age  of  25  years)  in  the  place  and  stead  of  Thomas: — 
"  I  do  hereby  constitute  and  appoint  my  son  Eric  Windus 
Jointly  with  his  brother  Ansley  Windus^  also  my  daughter 
matilda  Moore  as  an  executrix,   in  the  room  of  my 
nephew  Benjamin  Godfrey  Windus,  whose  former  ap- 
pointment I  do  hereby  revoke,  being  well  convinced  from 
circumstances  that  have  occurred  he  would  not  act.     My 
said  two  executors  and  executrix  are  to  act  also  as  trus- 
teesy  with  the  same  powers  and  same  indemnity  as  if 
originally  mentioned  both  as  executors  and  trustees.     I 
do   also  revoke  the  legacies  to  my  aforesaid  two  sons 
Ansley  and  Eric  Windus^  and  do  appoint  them  residuary 
legatees,  share  and  share  alike.**     Then  he  takes  up  an 
entirely  new  description  of  property.     It  appears  that, 
^nder  his  marriage  settlement,  he  had  a  power  of  ap- 
{K>intment  over  certain  real  and  certain  personal  estates, 
luid  he  now  proceeds  to  exercise  that  power.   "  The  pro- 
perty  I  enjoy  and  possess  under  my  late  dear  wife's 
Vol.  VI.  PP  D.M.G.    marriage 
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1856.        fnarriage  settlement,  and  which  I  have  aright  to  dispose 
of  as  I  please,  to  one  or  more  or  amongst  my  children^ 
now  I  do  desire  that  the  funded  property,"  enumerating- 
WinDut.      it,  *'  be  appropriated  towards  the  invested  bequests  in  th^ 
d/.  per  cent  Consols  and  reduced,  which  bequests  to  m^ 
son  Alfred  and  my  five  daughters  I  wish  to  be  in  th^ 
fiinds  of  the  sums  mentioned  in  stock,  and  not  in  money  . 
and  free  of  all  law  expenses,  commission  or  legacy  dutjr 
all  which  expenses  are  to  come  out  of  the  residue." 
these  words  he  appoints  the  funded  property  comprised 
in  the  settlement,  directing  it  to  be  paid  in  aid  of  the 
legacies,  which  had  been  given  by  the  will,  and  directing 
those  legacies  to  be  paid  free  of  commission  and  legacy 
duty,  all  of  which  is  to  be  paid  out  of  the  residue.    Theo 
he  goes  to  the  freehold  and  leasehold  estate  comprised 
in  the  settlement ;   'M  do  declare  that  tlie  fineehold  in 
Whitecross  street  and  the  leasehold  property  in  JPejUnm- 
vUle,  Compton  street  Soho  and  elsewhere,  agreeable  to 
the  said  marriage  settlement,  I  mean  to  go  to  the  resi- 
duary legatees  my  sons  Ansley  Windus  and  Eric  Windus, 
share  and  share  alike."    Then,  having  disposed  of  the 
settled  property,  he  proceeds  with  respect  to  the  Stam- 
ford Hill  property  in  these  terms: — ^"I  do  hereby  revoke 
that  part  of  my  will  ordering  the  house  at  Stamford  Hill 
to  be  continued  to  be  occupied  by  the  family,  leaving  it 
to  the  discretion  of  my  two  sons,  the  residuary  legatees, 
to  act  as  they  please  about  it,  hoping  with  their  usual 
goodness  of  heart  they  will  act  for  the  comfort  of  their 
dear  sisters,  my  beloved  daughter  and  their  brother  Al- 
fred.'*   Then  he  mentions  that  his  daughter  JLaura  had 
married  against  his  wishes,  and  he  revokes  the  legacy  of 
5,000/.  which  he  had  given  to  her,  and  he  gives  her  a 
legacy  of  2,000/.  only. 

Now,  it  is  upon  this  instrument  that  the  question 
arises,  whether  this  is  or  is  not  a  disposition  of  a  moiety 

of 
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of  the  freehold  and  copyhold  estates  in  favour  of  the  tes-  1856. 
tator's  son  Eric.  The  argument,  on  the  part  of  the  Ap- 
pellanty  has  been  this,  that  this  eodicil  originated  in  the 
death  of  Thomas,  and  that  the  scope  and  object  of  it  was  Windus. 
to  place  the  two  then  eldest  sons  Ansley  and  Eric  in  the 
position  in  which  Thomas  and  Ansley  had  stood  under 
the  will.  But  it  is  plain  that  the  codicil  had  further  ob- 
jects, for  it  not  only  disposes  of  the  settled  property, 
which  was  not  affected  by  the  will  (being  subject  to  a 
power  of  appointment),  but  it  alters  the  arrangements  as 
to  the  Stamford  Hill  property,  and  the  legacy  to  the 
daughter  Laura.  Still,  however,  the  object  of  it  might 
have  been  to  place  these  two  sons  Ansley  and  Eric  in 
the  position  in  which  Thomas  and  Ansley  had  stood  as  to 
all  the  property  comprised  in  the  will,  and,  no  doubt,  the 
circumstances  of  the  case  favour  the  argument  that  it  was 
for  this  purpose  the  codicil  was  made,  for  the  codicil 
mentions  the  death  of  Thomas^  and  it  was  made  at  no 
very  distant  period  after  Eric  had  attained  25,  the  period 
of  majority  prescribed  by  the  testator*s  will.  It  is  pro- 
bable therefore  that  it  was  with  this  intention  the  codicil 
was  made;  but  it  is  one  thing  to  say  that  the  intention  is 
probable,  and  another  thing  to  say  that  it  is  so  certainly 
expressed  that  this  Court  can  give  effect  to  it.  The  latter 
position  is  the  one  which  we  have  to  consider. 

The  argument  on  the  part  of  the  Appellant  has  rested 

«n  two  grounds ;  first,  that  the  introductory  clause  of  the 

codicil  amounts  to  a  complete  substitution  of  Eric  for 

^Thomas;  and  secondly,  if  not,  that  it  aids  the  construe- 

'^ion  of  the  other  dispositions  of  the  codicil,  and  that 

minder  those  other  dispositions  the  Appellant  was  intended 

^o  take,  not  only  half  of  the  residuary  personal  estate,  but 

■mlao  one-half  of  the  freehold  and  copyhold  estates. 

Upon  the  first  of  these  points  I  entertain  no  doubt.     I 

P  P  2  think 
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1856.        think  that  in  this  part  of  the  codicil  the  intention  was 
only  to  substitute  Ansley  as  executor  in  the  place  of 
v'  Thomas.     The  provision  is  connected  with  the  appoint- 

WiRDvt.       jjjgj^^  ^f  ^^  daughter  Matilda  Moore  as  executrix ;  and 

when  the  testator  conies  to  the  appointment  of  trustees, 
he  refers  to  what  he  had  done  in  these  terms : — '*  My 
said  two  executors  and  executrix  are  to  act  also  as  trus- 
tees»  with  the  same  powers^  &c./  thus  showing  his  im- 
pression that  he  had  by  the  previous  part  appointed  the 
son  Eric  and  the  daughter  Matilda  to  be  executor  and 
executrix.  Besides^  if  this  clause  was  intended  to  amount 
to  a  complete  substitution  of  Eric  for  Thomas^  some,  at 
leasty  of  the  ulterior  provisions  of  the  codicil  would  have 
been  unnecessary,  and  indeed  the  codicil  would  not  be 
throughout  consistent 


The  question  therefore  turns  upon  the  second  point ; 
and  on  this  point,  it  does  not  seem  to  roe  that  the  intro- 
ductory clause  furnishes  any  aid.  It  does  not,  I  think, 
follow  that  because  the  testator  intended  to  substitute 
Eric  for  Thomas  as  executor  and  trustee,  be  therefore 
intended  to  substitute  him  for  Thomcu  in  other  respects. 
This  point,  therefore,  depends  on  the  other  dispositions 
of  the  codicil.  Before  proceeding  to  examine  those  other 
dispositions,  there  are  two  observations  upon  the  general 
scheme  of  the  codicil,  which  seem  to  roe  to  be  of  some 
importance ;  first,  that  throughout  this  codicil,  the  word 
"legacy"  is  not,  nor  (subject  to  what  I  shall  presently  "^■'-'J 
notice)  are  the  words  "  residuary  legatees,"  in  any  manner 
used  with  reference  to  real  estate.  They  had  been  used 
in  the  will  in  their  proper  technical  sense,  and  they  are 
so  used  in  this  codicil.  Such  words  do  not  of  them- 
selves embrace  or  extend  to  real  estate,  and,  so  far  there-  ^ 
fore  as  the  mere  context  of  words  is  concerned,  there  is  ^^ 
no  context  to  aid  the  Appellant's  construction.  The 
testator  has  not  (as  in  the  case  mentioned  by  the  Lord 

Chancellor) 
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Chancellor)  interpreted  his  own  language.  Secondly,  1856. 
this  testator^  where  he  has  made  a  new  disposition,  has 
commenced  by  revoking.  He  has  done  so  both  as  to  the 
legacies  oi  Ansley  and  Ericy  and  also  as  to  the  Stamford 
Hill  property.  He  has  not  been  content  to  rely  on  the 
mere  effect  of  inconsistent  dispositions. 

With  these  observations  I  proceed  to  examine  the 
several  clauses  of  this  codicil.  Upon  the  first  clause  I 
will  add  only,  that,  assuming  the  construction  I  have  put 
upon  it  to  be  correct,  it  seems  to  me  to  furnish  some 
considerable  argument  against  the  Appellant,  for  it  shows 
that  where  the  testator  intended  to  substitute,  he  knew 
what  language  to  use  for  that  purpose. 

We  come  then  to  the  second  clause : — **  I  do  also 
revoke  the  legacies  to  my  aforesaid  two  sons  Ansley  and 
Eric  WindtiSy  and  do  appoint  them  residuary  legatees, 
share  and  share  alike.'*  Now  what  was  the  effect  of  this 
clause  of  revocation  ?  Did  it  revoke  the  devise  to  Ansley 
of  the  moiety  of  the  freehold  and  copyhold  estates  ?  I 
take  it  to  be  clear  that  it  did  not ;  and,  if  it  did  not, 
surely,  looking  to  the  scheme  of  the  codicil  to  which  I 
have  adverted,  it  furnishes  a  strong  inference  that  the 
testator  did  not  intend  to  dispose  of  the  moiety  of  those 
estates.  Besides,  the  words  are  "  legacies,"  '*  residuary 
legatees,"  which,  as  I  have  before  observed,  had  been 
used  in  the  will  in  their  proper  sense.  I  think,  therefore, 
the  Appellant's  argument  cannot  be  maintained  on  this 
clause  standing  alone. 

We  come  then  to  the  third  clause,  which  disposes  of 
the  settled  property.  The  argument  upon  it  was  this, 
that  it  connects  the  expression  *'  residuary  legatees"  with 
real  estate.  But  it  is  observable,  that,  after  having 
appointed  these  two  sons  to  be  residuary  legatees,  the 

testator 


670  CASES  IN  CHANCERY. 

1866.       testator  never  mentions  them  without  connecting  that 
^T^^**^       description  with  their  names,  whether  he  is  speaking  of 
V.  real  or  personal  estate ;  and  surely  it  would  be  going  too 

WiNDui.  £^j.  j^  hold,  that  because  in  disposing  of  some  real  estate 
the  testator  has  spoken  of  these  sons  in  the  character 
which  they  actually  filled  of  residuary  legatees,  he  there- 
fore intended  them  to  take  in  that  character  other  real  estate 
to  which  he  had  made  no  reference.  There  is,  besides, 
an  expression  in  this  part  of  the  disposition  which  seems 
to  me  strongly  to  indicate  what  the  testator  understood 
by  "  residue."  He  directs  the  legacies  to  be  free  of 
'*  law  expenses,  commissions  or  legacy  duty,  all  which 
expenses,**  he  says,  "  are  to  come  out  of  the  residue  ;^ 
and  this  '*  residue"  must,  I  think,  be  the  residue  .of  the 
personal  estate,  for  the  legacies  are  not  even  charged  on 
the  real  estate. 

There  remains  then  the  clause  as  to  the  Stamford 
Hill  house.  This  property  is  peculiarly  circumstanced. 
It  formed  part  of  the  leaseholds  specifically  bequeathed 
to  Thomas  and  Ansley,  By  Thomases  death  his  moiety 
fell  into  the  residue,  and  Ansley,  therefore,  got  three- 
fourths  of  it.  I  observe,  however,  from  the  decree,  that 
the  Master  of  the  Rolls  was  of  opinion  that  the  specific 
bequest  of  the  leaseholds  was  revoked  by  the  codicil. 
This  point  is  not  before  us,  and  I  therefore  give  no  final 
opinion  upon  it,  but  I  incline  to  agree  with  the  Master  of 
the  Rolls  in  this  respect.  I  do  not,  however,  think  the 
question  material,  as  in  any  event  the  sons  would  take 
the  leaseholds  between  them ;  and,  for  the  reasons  which 
I  have  given  on  another  part  of  the  case,  I  think  no  re* 
liance  can  be  placed  upon  their  being  here  denominated 
"  residuary  legatees.'* 

But  then  the  Appellant  argued  upon  this  clause,  that 
if  the  disposition  of  the  leaseholds  was  revoked,  and  the 

leaseholds 
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leaseholds  were  taken  by  the  sons  as  residue,  the  free-        1856. 


WlNDUS 


holds  and  copyholds  ought  to  be  held  to  be  also  taken 
by  them  in  the  same  character,  all  being  comprised  in  the  «. 

same  clause  of  the  will.  I  cannot,  however,  agree  with  Windu«, 
that  argument.  Why  may  not  the  testator  have  intended 
to  revoke  and  make  a  new  disposition  of  the  leaseholds, 
without  affecting  the  freeholds  and  copyholds?  The 
testator  may  have  intended  to  make  a  future  disposition 
of  the  freeholds  and  copyholds.  He  may  have  omitted 
them  by  oversight.  He  may  have  intended  to  include 
them,  but  if  he  did  so  intend,  I  think  he  has  not  suffi- 
ciently expressed  that  intention,  and  upon  the  whole, 
therefore,  my  opinion  is  that  the  decree  ought  to  be  up- 
held, and  the  appeal  dismissed,  hut  1  think  it  is  a  case  in 
which  the  costs  of  the  appeal  should  come  out  of  the 
estate.  I  have  not  noticed  the  cases  referred  to  in  the 
argument,  for  every  case  of  this  description  must  depend 
upon  the  language  of  the  particular  instrument. 

The  Lord  Justice  Knight  Bruce. 

The  view  which  I  take  of  this  codicil,  differing  as  it 
does  from  the  united  opinions  of  the  Master  of  the  Rolls,^ 
the  Lord  Justice  Turner  and  the  Lord  Chancellor,  is 
most  probably  erroneous.  I  acknowledge,  however,  my 
impression,  my  conclusion,  to  be  in  favour  of  the  Appel- 
lant, and  against  the  heir.  But  the  appeal  of  course 
stands  dismissed.    The  costs  to  come  out  of  the  estate. 
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1856. 


Jan.  23,  24, 
25,  28. 

June  25,  28. 

Nov.  24. 

Dec.  4. 


In  the  Matter  of  the  ROYAL  BANK  OF  AUS- 
TRALIA,  and  of  the  JOINT  STOCK  COM- 
PANIES WINDING-UP  ACTS,  1848  and  1849. 

ROBINSON'S  EXECUTOR'S  CASE. 


npHIS  was  an  appeal  by  the  Official  Manager  of  the 

'^  Royal  Bank  of  Australia^  from  a  decision  of  the 

Vice-Chancellor  Stuart^  holding  that  in  the  administra- 


Before  The 
Lord  Chan- 
cellor Lord 
Cranwortb 
and'iVLoRDi    .  ^    ,  ^  i       i     i  -■     i 

Justices,  and  tion  of  the  estate  of  a  testator  who  had  executed  the 
J^d\:han'  Company's  deed,  a  call  under  the  Winding-up  Acts  did 
cellar  Lord    not  rank  as  a  specialty  debt,  and  that  it  was  an  original 

and  27<Tlords  liability  unaffected  by  the  legal  quality  of  the  liability  on 
Justices,      which  a  person  becomes  a  contributory. 

assisted  by 

Mr.  Justice 

Cresswbll 

and  Mr. Baron 

Martin. 

By  the  provi- 
sions of  a  deed 
constituting  a 
Joint  Stock 
Company  it 
ivas  aeclared 
that  the  pro- 
prietor of  each  share  should  bring  in  the  sum  of  50/.  in  respect  of  such  share  as  and 
ivben  called  upon  so  to  do  in  manner  thereinafter  provided  and  that  each  of  the  pro- 
prietors shoula  be  entitled  to  the  profits  and  liable  for  the  losses  of  the  Company  in 
proportion  to  his  shares.  The  executor  of  a  shareholder  who  had  executed  the  deed 
of  settlement  being  placed  on  the  list  of  contributories  of  the  Company  which  was 
being  wound  up  under  the  Joint  Stock  Companies  Winding-up  Acts: — Held  (the 
Lords  Justices  Knight  Bruce  and  Turner  dubitantibus)  that  a  call  made  by  the  Master 
under  those  Acts  was  not  a  specialty  debt. 

Every  shareholder  as  a  partner  is  liable  to  every  creditor  to  the  full  amount  of  his 
demand,  and  the  sum  raised  by  the  Master  represents  not  any  demand  of  the  share- 
holders inter  se,  but  the  aggregate  demand  of  all  the  creditors  on  the  whole  partnership. 
The  solvent  shareholders  are  bound  to  make  up  this  sum  not  by  virtue  of  any  engage- 
ment contained  in  the  deed  but  because  by  the  general  rules  of  law  every  partner  it 
liable  to  the  whole  of  the  demand  in  the  partnership,  per  The  Lord  Chancellor. 

Whether  the  demand  for  contribution  by  a  shareholder  who  has  paid  more  than  hb 
rateable  proportion  would  be  such  as  to  give  him  under  the  clause  above  referred  to 
a  claim  by  way  of  specialty  or  only  as  a  simple  contract  debt-^qu»re. 


The  following  are  the  circumstances  out  of  which  the 
question  arose : — The  Royal  Bank  of  Australia  was  a 
Company  formed  under  a  deed  of  settlement  dated  the 
3rd  of  August  1840,  which  was  expressed  to  be  made 
between  the  several  persons  executing  it  of  the  first  part, 

and 
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and  the  persons  therein  named  as  contributories  of  the        1856. 
second  part ;  and  it  witnessed  that  each  of  the  persons     J^*"^^"*^, 

Robinson  a 

parties  thereto  of  the  first  part,  so  far  as  related  to  the  Executor's 
acts  and  deeds  of  himself,  his  heirs,  executors  and  ad-  ^^*' 
ministrators,  covenanted  with  the  others,  and  each  of  the 
others  of  them,  their  and  his  executors,  administrators 
and  assigns,  jointly  and  severally,  and  also  by  way  of 
separate  covenant  with  the  parties  thereto  of  the  second 
part,  their  executors  and  administrators,  in  manner  there- 
inafter specified. 

By  the  3rd  clause  of  the  deed  it  was  provided,  that  ''the 
capital  of  the  Company  should  be  1 ,000,000/.,  divided  in 
S0,000  shares  of  502.  each,  and  the  proprietor  of  each 
share  should  bring  in  and  pay  to  the  Company  the  full 
sum  of  50/.  in  respect  of  such  share,  as  and  when  called 
upon  so  to  do  in  manner  thereinafter  provided,  the  sum  of 
money  previously  brought  in  or  paid  in  respect  of  the 
same  share  being  allowed  as  part  of  such  sum  of  50/., 
and  the  capital  for  the  time  being  paid  and  brought  in 
should  be  used  and  employed  in  the  business  of  the 
Company,  and  each  of  the  proprietors  should  be  entitled 
to  the  profits  and  liable  to  the  losses  of  the  Company  in 
proportion  to  his  share.** 

By  the  49th  clause  it  was  provided,  that  the  court  of 
directors  should  have  power  to  make  such  calls  for  money 
from  the  several  proprietors,  not  exceeding  in  the  whole, 
including  the  sums  already  paid  or  brought  in  in  respect 
of  such  share,  the  sum  of  50/.  on  each  share,  as  the  court 
of  directors  should  from  time  to  time  find  necessary ;  and 
notice  stating  the  amount  of  each  call,  and  the  time  ap- 
pointed for  payment  of  the  same,  should  be  given  by  ad- 
irertisement  inserted  in  the  London  Gazette,  and  in  such 
public  newspapers  as  the  court  of  directors  should  think 
proper. 

Joseph 
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1856.  Joseph  Pkelps  Robinson^  one  ot  the  directors  of  the 

-j^'^^^'"^.  Company,  was  a  subscriber  for  and  executed  the  deed  of 
Executor's  settlement  in  respect  of  20  shares  of  the  Company,  each 
^^'  director  being  obliged  to  hold  20  shares  as  a  qualification. 
The  directors  subsequently  resolved,  without  the  privity 
of  the  shareholders,  to  appropriate  to  themselves  a  certain 
amount  of  additional  or  credit  shares,  which  they  were  to 
pay  for  by  'giving  promissory  notes  for  the  amount  for 
which  each  subscribed.  J.  P.  Robinson  agreed  to 
take,  and  he  gave  a  promissory  note  in  payment  for 
100  of  such  credit  shares;  he  also  signed  a  letter  bind- 
ing himself  to  pay  the  deposit  and  calls  on  them,  but 
did  not  execute  the  deed  in  respect  of  them.  Eight 
years  after  the  execution  of  the  promissory  note,  J.  P. 
Kobinson  died  without  having  paid  any  interest  on,  or 
any  part  of  the  principal  of  the  promissory  note,  but  in 
the  books  of  the  Company  credit  was  given  to  him  in 
respect  of  dividends  on  the  credit  shares,  and  he  was 
charged  interest  upon  the  promissory  note.  On  the 
Company  being  wound  up,  it  was  held  that  his  executor, 
the  Respondent  A*  G.  Robinson^  was  rightly  placed  on 
the  list  of  contributories,  not  only  in  respect  qf  the  20 
shares,  but  also  in  respect  of  the  100  credit  shares,  al- 
though the  creation  of  the  credit  shares  was  not  war- 
ranted by  the  deed,  nor  were  they  in  fact  ever  issued  or 
allotted  (a). 

Some  time  after  this  decision,  A.  O.  Robinson,  the 
executor,  having  been  accordingly  placed  on  the  list  of 
contributories,  paid  a  sum  of  650/.  by  way  of  coiQpro- 
mise  of  a  call  made  by  the  Official  Manager,  and  then 
proceeded  to  distribute  the  assets  of  the  testator's  estate. 
In  1854,  and  subsequently  to  the  distribution  of  the  tes- 
tator*s  estate,  a  further  call  was  made  of  100/.  per  share 
upon  the  contributories.    A.  G^  Robinson  resisted  its 

payment 

(</)  2  DeG.,  Mac,  l^G.  5X7. 
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payment  on  the  ground  that  the  call  in  question  was  not        1856. 
a  specialty  but  a  simple  contract  debt,  and  that  the  assets      ^^^^'^*^^, 
of  the  testator  were  fully  distributed  in  payment  of  simple    £xbcutor*8 
contract  debts.    The  Master  {RicAards)^  before  whom        ^^'b- 
the  point  was  originally  raised,  disallowed  the  payment 
made  in  respect  of  the  testator's  simple  contract  debts, 
on  the  ground  that  the  call  under  the  Winding-up  Acts 
was  a  specialty  debt.    A,  6.  Robinson  appealed  to  the 
Vice-Cbancellor  Stuart^  who,  having  called  in  the  assist- 
ance of  Mr.  Justice  JErle,  held  in  concurrence  with  the 
ojunion  of  that  Judge,  that  the  call  in  question  did  not 
constitute  a  specialty  debt.    From  that  decision  the  Offi- 
dal  Manager  appealed,  and  the  appeal  was  first  argued 
before  the  Lord  Chancellor  and  the  Lords  Justices  on  the 
28rd,  24th  and  28th  ot  January  1856,  and  was  upon  the 
28tb  of  June  re-argued  before  the  full  Court  of  Appeal, 
assisted  by  Mr.  Justice  Cresnoell  sind  Mr.  Baxon  Martin. 

Mr.  Malins  and  Mr.  Roxburgh^  for  the  Official  Ma- 
nager, in  support  of  the  appeal. 

We  submit  that  the  rights  and  liabilities  of  parties 
concerned  in  any  undertaking  are  not  afiected  by  the 
provisions  of  the  Winding-up  Acts,  which  were  passed 
for  the  purpose  of  facilitating  the  process  of  liquidation 
to  avoid  suits  for  contribution,  and  not  of  adding  to  or 
subtracting  from  any  existing  right,  Carriers  case  {a). 
Here  the  liability  was  incurred  by  the  testator  under  his 
covenant  to  pay»  not  only  to  the  extent  of  50/.  per  share, 
but  to  contribute  to  all  the  losses ;  and  therefore  all  sums 
called  up  within  50/.,  beyond  all  doubt,  constitute  a 
specialty  debt;  and  he  is  equally  liable  on  the  100  addi- 
tional shares  as  on  the  original  20,  Straffon^s  Executors 
caseijb).  It  was  urged  that  there  was  no  call  by  the  di- 
rectors  within  the  meaning  of  the  49th  clause  in  the  deed 

of 

(a)  1  5mi.  N,  S.  505.  (b)  \  De  G  ,  Mac.  ^  G.  576. 


Case. 
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1856.        of  settlement,  and  therefore  that  there  has  been  no  breach 
^^^'^^^,      of  the  covenant ;  but  that  does  not  exonerate  the  estate 
£xecutok'8    of  shareholders  from  liability  as  members  of  the  company 
from  contributing  whatever  they  were  bound  to  contri- 
bute by  contract  under  seal  with  the  company.    In  short, 
though  the  form  of  recovering  the  amount  due  may  not 
be  modo  et  form&  the  same  as  under  the  deed,  yet  in  sub- 
stance the  liability  remains;  Copers  case(d)^  Lord  TaJboCi 
case  (6),  Hay  v.  WxlUmghhj  (c).  Ex  parte  Gouthwaite  ((/), 
and  Henderson  v.  Gilchrist  (e).     ITAe  Lord  Jusnci 
Turner.     In  Hay  v.  Willoughby  {c)  the  main  question 
raised  was,  whether  the  additional  shares  were  subject  to 
the  same  liability  as  the  original  shares.]     In  Homo's 
Devisees^  case  (/),  the  devisees  were  held  to  be  contri- 
butories,  and  the  calls  a  specialty,  because  under  the 
seal  of  the  testator.     The  calls  are  not  a  liability  created 
under  the  Act.     [The  Lord  Justice  Knight  Brucb. 
Calls  for  costs  might  be  said  to  be  a  liability  under  the 
83rd  section  of  the  Winding-up  Act,  1848.]     Secondlyi 
it  was  said  that^  even  if  this  was  a  specialty  debt,  it  was 
only  a  contingent  liability;  that,  however,  will  not  pre- 
vent its  having  priority  over  simple  contract  debts,  for 
according  to  the  rule  laid  down  by  Mr.  Justice  William 
in  his  treatise  on  Executors,  p.  818,  "  Where  it  is  un- 
certain whether  anything  will  ever  become  payable  ontk 
special  security,  it  shall  not  stand  in  the  way  of  the  pay- 
ment of  simple  contract  debts,  but  where  a  sum  will  oe^ 
tainly  become  due,  though  on  a  future  day,  the  spedil 
security  is  entitled  to  priority  like  any  other  obligation  of 
its  class ;"  Cox  v.  Joseph  (^),  Musson  v.  May(h).    The 
Respondent  will  rely  on  the  cases  of  Read  v.  BheHi^) 
and  Norman  v.  Baldry  (A),  but  the  opinion  of  Sir  X< 

ShaAd 

{a)  1  Sim.  N.  S.  54.  (f)  2  Tk  G.,  Mae.  tf  G. 

[b)  5  DeG./^  Sm.  386.  (g)  5  T.  R.  307. 

(c)  10  Hare,  242.  (A)  3  F.^  B.  194. 
id)  3  Mac.  4-  G.  187.  (i)  5  5ifii.  567. 
(e)  22  Uw  J.  Chan.  70.  {k)  6  Sim.  621. 
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Shadwell  in  those  cases  is  qualified  by  Mr.  Justice  WiU        1856. 
liams  in  his  treatise  on  Executors,  see  pp.  819,  820,    „^'*^^^^. 

•n  1    n       TT  1  .nil.         Robinson  a 

Ed.  o.     Here  the  executor  had  express  notice  of  the  ha-    £xecutor*8 
bility,  and  must  be  held  as  clearly  responsible.  Ca.^^- 

Mr.  SacoTif  Mr.  Quain  and  Mr.  Sdffe,  for  A.  G. 
JRobinsan,  in  support  of  the  Vice-Chancellor's  decision. 

We  admit  that,  although  the  testator  was  bound  by 
covenant  to  pay  calls  under  the  deed,  yet  we  say  that  no 
such  calls  have  been  made,  and  it  is  clear  that  no  action 
at  law  could  be  maintained  for  losses  which  might  ulti- 
mately be  sustained.  The  covenant  at  most  is  only  to 
pay  the  losses,  if  any,  to  be  ascertained  under  that  deed, 
and  not  under  the  Winding-up  Acts.  There  may  be 
debts  in  respect  of  which  a  member  of  the  Company 
may  be  liable  under  those  Winding-up  Acts,  and  still 
there  may  be  no  losses  within  the  meaning  of  the  deed. 
It  is  also  to  be  observed  that  under  the  83rd  section  of 
the  Act  11  &  12  Vict.  c.  45,  persons  may  be  put  on  the 
list  of  contributories  without  having  signed  the  deed, 
without  reference  to  the  proportion  of  shares  held  by 
them  as  contributories,  and  in  respect  of  costs  which 
may  be  levied  wholly  irrespective  of  the  deed.  We 
submit  that  there  can  only  be  one  kind  of  specialty  debt, 
and  that  unless  this  is  a  debt  on  which  an  action  at  law 
could  be  maintained,  it  cannot  be  held  to  be  a  specialty 
debt  in  this  Court.  Assuming  for  a  moment  that  this 
was  a  specialty  debt,  yet,  inasmuch  as  no  notice  was 
given  by  the  Official  Manager  of  the  impending  liability, 
the  assets  have  been  distributed  on  the  assumption  that 
the  penultimate  call  which  has  been  compromised  was 
the  extent  of  the  testator's  contingent  liability.  We 
rely  on  the  authority  of  Read  v.  Blunt  (a),  Norman  v. 
JBaldry(b),  to  show  that  a  mere  contingent  liability  will 

not 

(a)  5  Sim.  567.  (6)  6  Sim.  621. 
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1856.        not  prevent  the  distribution  of  assets.    [7%«  Lord  Jus- 
^'*^'^^.      TiCE  Knight  Bruce.    The  distinction  referred  to  by 

Robinson*  .,r.„.  o/^x   • 

£x£cuToa*s  Mr.  Justice  Williams,  p.  8x0,  between  a  mere  contingent 
Case.  liability  and  a  certain  liability  payable  in  feturo  cannot 
now  be  controverted.]  This  is  not  like  the  case  of  a  suit 
for  contribution ;  it  is  like  a  special  bankraptcy  jurisdic- 
tion conferred  on  the  Official  Manager  as  r^ppeoeodng 
the  assignee  in  bankruptcy;  and  if  it  had  been  a  common 
partnership  the  Official  Manager  could  not  have  pro- 
ceeded against  the  estate  of  each  individual  member  of 
the  partnership  as  a  specialty  creditor;  in  short,  bis  claim 
would  be,  not  under  but  dehors  the  partnership  deed. 
When  the  partnership  ceased  to  exist  the  deed  ceased  to 
apply ;  Ridgway  v.  Clare  (a),  Ex  parte  Nicholas  (6). 

Mr.  Roahurgk,  in  reply,  referred  to  Bole  ¥.  Har^ 
rison  (c). 


June  25.  On  this  day  the  Lord  Chancellor  said  that  the  Lords 

Justices  and  he  were  desirous  that  the  case  might  be  re- 
argued before  them,  assisted  by  two  of  the  Common 
Law  Judges,  who  would  be  invited  to  attend. 


June  28.  On  this  day  Mr.  Justice  Cresswell  and  Mr.  Baron 

Martin  attended,  and  the  case  was  re-argued  by  one 
counsel  on  each  side. 

Mr.  Matins,  for  the  Official  Manager,  in  support  of  the 
appeal,  repeated  the  former  arguments,  and,  in  answer  to 
a  question  put  by  the  Lord  Justice  Knight  Bruce  as  to 

whether, 

(a)  19  Bean.  111.  (c)  1  Co.  in  CA.  246. 

(6)  2  DeG.,  Mac.i^  G.  271. 


Case. 
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whether,  in  order  to  constitute  a  specialty  debt  in  equity,        1856. 
it  was  necessary  that  an  action  at  law  should  be  main-     „  , 

tainable,  submitted  that  there  was  no  such  necessity,  and  Bzrcutor's 
referred  to  the  cases  of  Gifford  v.  Manley  (a),  Benson 
V.  Benson  (6),  Mavor  v.  Davonpori  (c),  Turner  v.  War- 
dle(d),  Cummins  \.  Cummins  [e),  Adey  v.  Arnold (f)^ 
Ellis  V.  Ellis (g),  [The  Lord  Chancellor  suggested 
that  there  might  be  a  difference  with  respect  to  so  much 
of  the  call  as,  together  with  the  amount  called  up,  ex- 
ceeded 50/.]  It  is  not  material  under  the  circumstances 
of  this  case  to  consider  that  point,  for  the  payment  of  the 
call  even  on  the  1£0  shares  up  to  50/.  would  exhaust  all 
the  assets  of  the  testator. 

Mr.  Bacon,  in  support  of  the  Vice-Chancellor's  de- 
cision. 

The  sentence  in  the  3rd  clause  of  the  deed,  com- 
mencing *'  the  sum  of  money  previously  brought  in," 
down  to  the  end  of  the  clause,  is  parenthetical,  and 
merely  an  explanatory  provision  on  which  no  action  of 
covenant  would  lie.  In  addition  to  the  cases  previously 
cited,  he  referred  to  Wt/nch  v.  Grant  {h).  Bright  v.  But- 
ton (»).  The  3rd,  29th,  34th,  7lst,  76th,  8gnd  and  83rd 
sections  of  the  Winding-up  Act,  1848  (11  &  12  Vict. 
c.  45),  were  commented  upon. 

Mr.  Malins  in  reply. 

In  the  course  of  the  argument  the  Lord  Chancellor 

mentioned 

{a)  Ca.  temp.  Talb.  109.  {g)  Before  the  Lord  Chancel- 

(6)   1  P.  W.  130.  lor,  14ih  and  20th    Dec.  1855, 

(c)  2  Sim,  227.  not  reported;    the  Reporters  not 

(d)  7  8im.  80.  being  able  to  obtain  the  papess. 
(«)  3  Jonet  4-  Lat.  64.  (A)  2  Drewry,  312. 
(J)  2  De  G.,  Mac. if  G. 432.  (i)  3  H.  L.  Ca.  341. 
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1856.  mentioned  the  cases  of  The  Cork  and  Bandan  Railway 

^•^*v-^  Company  v.  Goode  (a)  and  Shepherd  v.  Hilh  (i). 

Robinson's 

Executor's 

Cask. 


At  the  conclusion  of  the  argument  the  learned  Judges 
desired  time  to  consider  the  question  which  had  been 
submitted  to  them,  and  on  the  24th  November  1856,  Mr. 
Justice  Cresswell,  on  behalf  of  Mr.  Baron  Martin  and 
himself,  delivered  the  following  joint  opinion: — 

Aov.  24.  My  Lord  Chancellor, — This  was  an  appeal  from  the 

decision  of  Vice-Chancellor  Stuart^  and  the  question  pro- 
posed for  our  consideration  was,  whether  a  call  made  on 
the  executor  of  Joseph  Phelps  Robinson  by  the  Mast^ 
acting  under  the  Winding-up  Acts  was  to  be  considered 
as  a  specialty  or  simple  contract  debt  The  testator  was  a 
shareholder  in  the  Royal  Australian  Bank,  and  executed 
the  deed  of  settlement.  He  died  in  August  1848,  before 
the  Winding-up  Act,  1 1  &  12  Vict.  c.  45|  received  the 
Royal  Assent.  In  1850  an  order  for  winding  up  the 
afiairs  of  the  Company  was  made.  Robinson*s  executor 
was  placed  on  the  list  of  contributories,  and  the  official 
manager  made  a  call  of  1002.  per  share. 

There  are  only  two  portions  of  the  deed  of  setdenent 
which  appear  to  us  material  in  considering  this  question. 
It  was  an  indenture  made  between  the  several  persons 
who  executed  the  same  (except  the  parties  named  of  the 
second  part)  of  the  first  part,  and  G.  H.  W,  and  /.  B* 
(being  persons  nominated  only  as  covenantees  on  behalf 
of  the  said  parties  of  the  first  part)  of  the  second  part,  and 
thereby  each  of  the  parties  of  the  first  part,  so  far  as  re- 
lated to  the  acts  of  himself  or  herself,  and  his  or  her  heirs, 

executors 

(a)  13  C.  fi.  826.  (6)  11  Erck.  l^p.  55. 
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executors  and  administrators,  but  not  further  or  otherwise,        1856. 

did  for  himself  or  herself,  and  his  or  her  heirs,  executors      ^"^^^^^^^ 

and  administrators,  covenant  with  and  to  the  others  and    Executor's 

each  of  the  others.  See.  amongst  other  things,  in  manner        ^^"b* 

following, — and  these  are  the  two  important  parts  of  the 

deed : — 1st*  That  the  capital  of  the  Company  shall  be 

1,000,000/.,  divided  into  £0,000  shares  of  50/.  each,  and 

the  proprietor  of  each  share  shall  bring  in  and  pay  to 

the  Company  the  full  sum  of  50/.  in  respect  of  such  share 

as  and  when  called  upon  to  do  so  in  manner  hereinafter 

provided,  the  sum  of  money  previously  brought  in  or 

paid  in  respect  of  the  same  share  being  allowed  as  part 

of  such  sum  of  50/.,  and  the  capital  for  the  time  being 

paid  and  brought  in  shall  be  used  and  employed  in  the 

business  of  the  Company,  and  each  of  the  proprietors 

shall  be  entitled  to  the  profits  and  liable  to  the  losses  of 

the  Company  in  propordon  to  his  shares.   2nd.  That  the 

court  of  directors  shall  have  power  to  make  such  calls 

for  money  from  the  several  proprietors  not  exceeding  in 

the  whole,  including  the  sums  already  paid  or  brought 

in  in  respect  of  such  share,  the  sum  of  50/.  on  each 

share,  as  the  court  of  directors  shall  from  time  to  time 

find  necessary,  and  notice  stating  the  amount  of  each 

call  and  the  time  appointed  for  the  payment  of  the  same 

shall  be  given  by  advertisement  inserted  in  the  London 

Gazette  and  in  such  public  newspapers  as  the  court  of 

directors  shall  think  proper. 

Calls  to  the  amount  of  Z2L  10«.  on  each  share  have 
been  made,  and  were  paid  by  the  testator.  On  behalf 
of  the  Appellant  the  argument  was  in  substance  that 
the  call  of  the  Official  Manager  was  made  on  the  exe- 
cutor in  respect  of  the  covenants  entered  into  by  the 
testator,  and  was  merely  an  easy  mode  provided  by  the 
Legislature  for  compelling  the  performance  of  those  co- 
venants, and  not  a  new  liability ;  that  it  was  therefore 

Vol.  VI.  Q  Q  n.M.a.    a 
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1856.        a  specialty  debt,  although  no  action  of  covenant  might 

^'^^^'^^^,      have  been  maintainable^  and  that  at  all  events  so  much 

Executor's    of  the  call  as  would  satisfy  the  Z7L  10«.  on  each  share 

Caie.        j^^^  previously  called  for  by  the  directors  must  be  treated 

as  a  specialty  debt.     On  the  other  hand,  it  was  con* 

tended  that  the  powers  and  duty  of  the  Official  Manager, 

in  winding  up  the  affidrs  of  the  Company,  were  far  more 

extensive  than  any  conferred  by  the  deed  of  settlement, 

and  that  this  call,  being  made  by  virtue  of  those  larger 

powers,  was  an  original  liability,  and  derived  no  force  from 

the  covenants,  and  was  not  therefore  a  debt  by  specialty. 

Many  cases  were  cited  during  the  argument;  but  we 
do  not  think  it  necessary  to  comment  upon  them,  for 
having  examined  them,  the  question  now  raised  does  not 
appear  to  have  been  ever  discussed  and  dqpided.     We 
therefore  assume  that  it  is  an  open  question  depending 
upon  the  true  construction  of  the  Winding-up  Acts ;  the 
material  sections  of  which  we  proceed  to  consider.  By  the 
Act  11  &  12  Vict.  c.  45,  s.  S9,  all  the  estate,  effecU  an&^ 
credits  and  rights  of  action  of  the  Company  are  vested  i 
the  Official  Manager.     By  the  S4th  section  it  is  enacted 
that  he  shall  proceed  with  all  convenient  speed  in  doi 
various  acts,  and  (amongst  others)  in  paying  the  deb 
as  therein  provided,  and  in  dividing  and  distributing  tl 
surplus  assets  of  the  Company ;  and  this  is  further  p 
vided  for  by  sect  82.    By  sect  71,  he  is  ordered  to  maki*. 
out  a  list  of  debts  and  demands  due  or  claimed  to  be  d 
from  the  Company,  and  that  list  he  is  to  correct  froi 
time  to  time  by  the  decisions  of  the  Master  with  refe- 
ence  to  the  allowance  or  disallowance  of  such  debts 
claims,  so  that  it  may  correctly  represent  the  state 
condition  of  the  Company  in  regard  to  the  debts  a^Mid 
demands  due  or  claimed  from  or  against  them ;  and    h 
such  list  the  Official  Manager,  in  cases  where  it  shall  be 
necessary  or  convenient  for  the  purposes  of  the  mnding 

up, 
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up,  shall  enter  the  dates  or  times  at  which  such  debts  or  1856. 
demands,  or  any  of  them  respectively,  were  contracted  or  ^"^^^^^^ 
became  due.  Sect  76  enacts,  that  the  Official  Manager  Ezbcotor's 
shall  make  out  a  list  of  the  members  and  other  contribu-  ^^'** 
tories  of  such  Company,  and  the  number  of  shares  or 
extent  of  interest  to  be  attributed  to  each ;  and  such  list 
shall,  as  far  as  practicable,  distinguish  the  several  classes 
of  contributories.  The  meaning  of  the  word  "  contribu- 
tory'' is  explained  by  the  interpretation  clause,  sect.  3. 
It  includes  every  member  of  a  Company,  and  also  every 
other  person  liable  to  contribute  to  the  payment  of  any 
of  the  debts,  liabilities  or  losses  thereof,  ''whether  as  heir, 
devisee,  executor  or  administrator  of  a  deceased  member, 
or  as  a  former  member  of  the  same,  or  as  heir,  devisee, 
executor  or  administrator  of  a  former  member  of  the  same, 
deceased  or  otherwise  howsoever ;"  and  this  explains  the 
necessity  of  ascertaining  (as  provided  by  sect  71}  the 
dates  at  which  debts  due  from  the  Company  were  con- 
tracted, in  order  that  the  extent  of  the  liability  of  former 
members  or  their  representatives  may  be  determined. 
Having  provided  for  ascertaining  the  debts  due  from  the 
Company  and  the  parties  respectively  liable  to  pay  them, 
or  any  of  them,  sect.  83  gives  the  Master  power  to 
make  calls.  Again  referring  to  the  interpretation  clause, 
^  call"  is  explained  to  mean  ''  a  demand  or  requisition" 
on  the  contributories  of  a  Company  made  or  to  be  made 
for  a  contributory  pa]rment  towards  the  funds  or  assets 
thereof,  or  for  or  towards  the  payment  or  discharge  of 
any  of  the  debts,  liabilities  or  losses  of  such  Company, 
or  otherwise.  The  power  to  make  calls  is  given  in 
these  terms.  That  at  any  time  before  the  whole  of  the 
assets  of  such  Company  shall  have  been  collected  or 
converted,  and  if  the  assets  remaining  to  be  collected  and 
converted  shall  not  be  capable  of  being  immediately 
realized,  although  such  assets  may  not  appear  to  be  in- 
sufficient, and  also  after  the  assets  of  the  Company  shall 

Q  Q  2  have 
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1856.       have  been  wholly  exhausted,  it  shall  be  lawful  for  the 
n"^"''"^^^.     Master  from  time  to  time  to  make  calls  on  the  contribu- 

Robinson  i  i  •         •  i  * 

Executor's  tories,  or  on  such  individual  contributones  or  classes  of 
*'  contributories  as  he  may  think  proper  (but  so  far  only  as 
such  contributories  shall  be  liable  at  law  or  in  equity  to 
pay  the  same),  as  well  for  raising  such  amount  as  may 
be  necessary  to  pay  the  debts  or  liabilities,  or  any  of  the 
debts  or  liabilities  of  such  Company,  or  any  part  thereof, 
or  the  costs,  charges  and  expenses  of  winding  np  the 
same,  as  also  for  adjusting  and  settling  the  respective 
claims  of  contributories  upon  each  other,  or  upon  the 
Company,  &c.  The  limitation  of  the  Master's  power 
here  introduced,  ''but  so  far  only,  &c/'  we  take  to  refer  to 
what  follows,  not  to  that  which  precedes  it;  and  the  true 
meaning  appears  to  be,  that  the  Master  may  make  calls 
on  any  contributory  for  the  amount  of  any  debts  of  the 
Company  which  he  is  liable  at  law  or  in  equi^  to  pay, 
although  many  others  may  also  be  liable. 

Now  every  partner  is  liable  to  the  creditors  for  the 
whole  of  the  debts  due  to  them  on  contracts  made  when 
he  is  a  partner ;  former  partners,  on  the  same  principle, 
are  liable  for  debts  contracted  in  their  time,  and  the  dates 
and  times  when  the  several  debts  of  the  Company  were 
contracted  having  been  ascertained,  the  Master  would 
have  the  means  of  knowing  to  what  extent  each  contribu- 
tory would  at  law  or  in  equity  be  liable  to  pay  them,  and 
therefore  to  what  extent  he  might  make  a  call  upon  any 
individual  contributory  or  class  of  contributories;  that 
and  that  only  is  the  limit  put  upon  the  Master's  authority. 
Vice-Chancellor  Lord  Cranworth  appears  to  have  as- 
sented to  this  construction  of  the  section  in  UpJUts 
case  (a),  with  which  we  entirely  agree. 

After  paying  all  debts  and  liabilities,  the  Official  Ma- 
nager, under  the  direction  of  the  Master,  is  finally  to  wind 

up 

(a)  1  Sim.  N.  S.  395. 


Case. 
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up  the  partnership.  In  order  to  do  that,  he  must  of  course        1856. 
settle  the  claims  of  the  partners  inter  se.    Now,  assuming    J'^^^^, 

1  ROBIWSONI 

for  the  sake  of  argument  that  in  finally  winding  up  the  Ezecotoe'i 
concern  and  settling  the  rights  of  the  shareholders  inter 
se,  the  OfBcial  Manager  would  be  acting  upon  and  work- 
ing out  the  covenants  entered  into  by  the  shareholders  to 
pay  certain  calls  and  to  bear  losses  in  proportion  to  their 
shares,  and  that  money  called  for  in  order  to  give  efiect 
to  those  covenants  would  be  a  specialty  debt,  it  appears 
to  us  that  the  whole  scope  and  object  of  the  Winding-up 
Acts  is  much  more  extensive ;  that  the  calls  made  under 
them  are  primarily  to  pay  creditors  as  a  step  towards  the 
final  winding  up,  and  cannot  be  referred  to  any  covenants 
contained  in  the  deed  of  settlement,  but  to  the  statutory 
powers  conferred  by  the  Legislature.  We  have  on  this 
ground  come  to  the  conclusion  that  the  call  in  question 
cannot  be  treated  as  a  debt  due  by  specialty. 

During  the  argument  reference  was  made  to  the  case  of 
The  Cork  and  Bandon  Railway  Company  v.  Goode  (a), 
where  it  is  supposed  to  have  been  held  by  the  Court  of 
Common  Pleas  that  a  call  made  by  virtue  of  an  Act  of 
Parliament  was  a  specialty  debt;  but  upon  its  being 
pointed  out  by  Mr.  Bacon  that  the  Winding-up  Act, 
1848,  did  not  pass  until  after  the  death  of  the  testator, 
the  matter  was  not  further  pressed,  and  we  think  the  de- 
cision in  the  Common  Pleas  is  not  an  authority  for  our 
guidance  in  this  case. 


The  Lord  Chancellor.  Dec  4. 

The  question  in  this  case  is,  whether  the  sum  payable 
by  the  executor  of  Joseph  Phelps  Robinson,  a  deceased 
shareholder,  in  respect  of  a  call  made  by  the  Master 
under  the  Winding-up  Acts,  is  a  specialty  or  a  simple 

contract 

(a)  13  C.  B.  826. 
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1856.       contract  debt.     It  has  been  several  times  before  tbe 
^^^'^*'^"^.      Court,  and  thoucch  the  amount  in  dispute  is  not  large, 

Robinson's  ,111  .    -i  j 

Executor's  yet  we  were  told  that  there  are  many  similar  cases,  and 
^^'''  so  that  the  decision  is  one  of  considerable  importance. 
Master  Richards  held,  that  the  money  due  on  the  call 
was  a  specialty  debt,  and  so  that  the  executor  could  not 
discharge  himself  by  showing  that  he  had  paid  simple 
contract  debts  of  the  testator.  This  decision  of  the 
Master  was  brought  by  way  of  appeal  before  Vice- 
Chancellor  Stuart,  who,  as  it  turned  merely  on  a  legal 
question,  obtained  the  assistance  of  Mr.  Justice  ^le,  and 
eventually,  in  concurrence  with  his  opinion,  came  to  a 
conclusion  opposite  to  that  at  which  the  Master  had 
arrived,  and  by  an  order,  dated  on  the  SOth  of  December 
1855,  declared  that  the  call  ranked  as  a  simple  contract 
debt  only.  From  this  order  there  was  an  appeal,  which 
was  heard  by  the  full  Court  early  in  this  year.  We  were, 
however,  unwilling  to  come  to  a  decision  on  a  purely 
legal  question  without  having  the  advice  of  some  of  the 
Common  Law  Judges,  and  the  case  was  therefore  re- 
argued before  us  shortly  before  the  Long  Vacation,  when 
we  had  the  valuable  assistance  of  Mr.  Justice  CretsweU 
and  Mr.  Baron  Martin.  Mr.  Justice  CreuweU  last  week 
delivered  the  written  opinion  of  himself  and  Mr.  Baron 
Martin,  concurring  with  that  of  Vice-Chancellor  Stuart 
and  Mr.  Justice  Erie. 

Being,  as  we  now  are,  prepared  to  affirm  the  order  of 
Vice-Chancellor  Stuart,  I  should  probably  have  thought 
it  unnecessary,  after  the  elaborate  opinion  delivered  by 
Mr.  Justice  Cresswell,  to  do  more  than  to  express  m] 
concurrence  in  the  view  of  the  case  taken  by  the  lei 
Judges,  were  it  not  that  I  believe  my  learned  brothera^^^'^ 
concur  in  the  present  decision  rather  in  deference  to 
great  weight  of  authority  in  its  favour  than  from 
altogether  satisfied  with  it.     This  being  so,  I  will 
in  a  few  words  the  ground  on  which  my  opinion  rests** 

It^ 
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It  is  certain  that  the  Master's  call   does  not  of  itself       1856. 
create  a  specialty  debt.   If  any  partnership  or  association 


not  formed  by  deed  should  be  wound  up  under  the  pro-  Executor's 
visions  of  the  Winding-up  Acts,  and  a  call  should  be  ^^'b. 
made  for  raising  money  to  liquidate  its  debts,  the  liability 
to  pay  such  a  call  would  be  only  a  simple  contract 
liability.  This  was  not  disputed,  and  the  whole  question 
turned  on  the  point  whether,  by  the  terms  of  the  deed 
under  which  this  Company  was  constituted,  the  call  is 
made  a  debt  by  specialty  due  from  the  contributory  on 
whom  the  call  is  made.  If  this  be  the  effect  of  the 
deed,  it  must  be  in  consequence  of  the  1st  and  3rd  clauses 
of  the  deed.  [His  Lordship  here  read  these  clauses,  see 
ante,  p.  573.]  The  argument  was  that  this  3rd  clause 
amounted  in  effect  to  an  engagement  under  seal  on  the 
part  of  every  shareholder  to  contribute  rateably  with  the 
other  shareholders  to  the  losses  of  the  Company,  and 
that  the  amount  of  each  contributory's  call  is  in  effect 
his  share  of  the  losses,  to  which  he  thus  bound  himself 
to  contribute.  But  I  do  not  think  that  this  is  the  fair 
view  of  the  case.  What  the  shareholder  has  to  pay  here 
in  consequence  of  the  Master's  call,  is  something  which 
be  would  have  been  liable  to  pay  independently  of  any 
such  stipulation  as  that  contained  in  the  3rd  clause. 
Every  shareholder,  as  a  partner,  is  liable  to  every  cre- 
ditor to  the  full  amount  of  his  demand,  and  the  sum 
raised  by  the  Master  represents  not  any  demand  of  the 
shareholders  inter  se,  but  the  aggregate  demand  of  all  the 
creditors  on  the  whole  partnership.  The  solvent  share- 
holders are  bound  to  make  up  this  sum,  not  by  virtue  of 
any  engagement  contained  in  the  deed,  but  because  by 
the  general  rules  of  law  every  partner  is  liable  to  the 
whole  of  the  demands  on  the  partnership.  To  put  an 
extreme  case,  if  there  had  been  but  one  solvent  share- 
holder, there  is  no  doubt  a  call  might  have  been  made 
on  him  for  an  amount  equal  to  all  the  debts  due  from  the 
partnership.    How  could  it  be  said  that  he  was  liable  to 

pay 
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1856.        pay  that  sum  because  he  had  been  party  to  a  deed  in 
^.  which  it  was  stipulated  that  every  shareholder  should  be 

ExiccToa's    liable  to  the  ksases  of  the  Company  in  proportion  to  his 

!     If  in  such  a  case  the  clause  in  question  would 

be  applicable,  neither  can  it  be  so  when  there  are 

ly  sohcnc  shareholders.     In  the  one  case,  as  in  the 

r,  the  Eabificy  is  not  the  consequence  of  the  sdpula- 

tfae  deed,  but  of  the  general  liability  of  the  share- 

baUer  is  the  creators.    When,  indeed,  the  money  has 

caiaed  and  the  demands  on  the  partnership  ha?e 

riggidafrd,  the  shareholder  who  has  paid  a  sum 

m   his  rateable  proportion,  calculated  on  the 

q£  hb  shares,  will  have  a  right  of  contribution 

dbe  other  shareholders,  and  the  extent  of  that 

cfju  ■DBi  be  neasnred  according  to  the  provisions  cod- 

m  dbe  Srd  clause  of  the  deed.    It  it  not  necessary 

to  say  whether  this  demand  for  contribution  would 

lo  give  him  a  claim  by  way  of  specialty  or 

iple  contract  debt.    That  must  depend  on 

whether  the  words  at  the  end  of  the  Srd 

It  to  an  engagement  to  pay,  or  are  merely  a 

to  the  proportions  in  which  each  share- 

sbaD  be  liable. 


I  Med  hardly  say  that,  according  to  the  view  I  take  of 
'y  any  call  made  by  the  directors  under  clause  49 
of  the  full  capital  of  50/.  per  share  would 
a  specialty  debt  by  virtue  of  the  express 
contuned  in  the  Srd  clause ;  but  the  call  made 
bf  die  Master  has  no  reference  to  the  capital,  and  is  a 
call  to  which,  in  my  opinion,  the  Srd  clause  has  no 
.JJLioux-  On  these  grounds,  thus  shortly  stated,  I  con- 
^v  with  the  jodgaKttt  of  the  Vice-chancellor. 

:f^.  ':i.m^  .ftrnics  Ekight  Bruce. 

:i^:-.aM^«Wit  iMw  broi^t  directly  and  inmiediately 
iThl  'n  Hfri'ir  biibfft  the  present  Lords  Justices,  and 

heard 
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beard  by  them  in  the  absence  of  the  Lord  Chancellor       1856. 
and  without  any  judicial  assistance  (a  supposition  which     ^^  , 

of  course  excludes  the  opinions  of  Mr.  Justice  Erie  and  Ezbcutoe'i 
the  Vice-Chancellor  Stuart,  those  of  Mr.  Justice  Cress-  ^^•■' 
toeU  and  Mr.  Baron  Martin,  and  that  of  the  Lord  Chan- 
cellor)^  I  am  not  sure  that  my  judgment  (which  might 
not  or  might  have  been  efficacious  as  differing  or  not 
difiering  from  the  view  of  the  Lord  Justice  Turner) 
would  not  have  been  in  conformity  with  a  note  made  by 
me  at  a  certain  stage  of  the  arguments  merely  for  the 
purpose  of  preserving  a  record  of  the  impression  at  that 
time  on  my  mind.  I  will  read  the  note.  It  is  in  these 
terms: — 

My  impression  is,  that^  according  to  the  true  construc- 
tion of  the  deed  of  settlement  of  the  Srd  oi  August  1840, 
Mr.  Robinson  ought  to  be  considered  as  having  cove- 
nanted by  it  in  respect,  not  merely  of  the  twenty  shares 
which  he  held  when  he  executed  it,  but  also  of  the  100 
other  shares  afterwards  taken  by  him ;  and  that  there  is  no 
difference  in  the  liability  of  his  assets,  with  regard  to  the 
twenty,  and  with  regard  to  the  100  shares.  The  total 
amount  of  the  sums  which  he  and  his  estate  have  paid  in 
respect  of  the  ISO  shares  falls  short,'  I  believe,  of  4,000/. 
I^  therefore,  his  estate  is,  under  the  deed  and  by  reason 
of  the  deed,  liable  to  make  good  the  full  amount  of  50/. 
(the  sum  mentioned  in  the  third  clause)  upon  each  share, 
there  remains  of  course,  I  suppose,  a  sum  exceeding 
2fl00L  due  from  his  estate  on  this  account,  under  the 
deed  and  by  force  of  the  deed.  Is,  then,  his  estate  so 
liable?  To  say  that  this  must  depend  on  the  amount  of 
the  losses  of  the  Company  within  the  meaning  of  the  Srd 
dause  is  probably  to  state  the  case,  if  not  too  favourably 
for  the  executors,  at  least  not  too  unfavourably  to  them. 
The  amount  of  those  losses,  however,  is  such  that  Mr. 
RobinsonU  proportion  of  them  in  respect  of  his  ISO 

shares 
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1866.        shares  exceeds  certainly,  I  think,  6,0002. ;  and,  if  what 
J^'^'^^^,     he  and  his  estate  have  paid  on  account  of  the  ISO  shares 

Rob  IN  ton  1 

Executor's  ^1^  short  of  4,0002.,  there  remains,  of  course,  as  it  seems 
Caib.  ^  m^^  1^  3m||  Qf  2,0002.  and  more  now  due  from  him  for 
losses.  His  estate,  therefore,  must  necessarily,  I  con- 
ceive, be  now  liable  to  an  amount  exceeding  2,0002.  by 
virtue  of  the  deed.  To  what  amount  more  precisely  the 
value  of  the  assets  renders  it  unnecessary  to  determine. 

That  liability  is  contended,  and  I  am  disposed  to  think 
not  erroneously  contended,  to  be,  by  reason  of  the  deed 
only,  or  by  reason  of  the  deed  and  otherwise,  a  liability  by 
specialty.     We  are,  however,  upon  a  call.     The  word 
^'calP  and  ''contributory"  are  defined  or  explained  io 
the  thirds  and  ''  calls"  and  "  contributories**  are  especially 
subjects  of  the  8Srd  sections  of  the  statute  of  the  11th  & 
12th  of  the  Queen,  c.  45  (the  statute  of  1848).    Bfr. 
Robinson  or  his  estate  is  liable  unquestionably  to  the  oil 
now  under  consideration,  but  is  so  liable  because  be 
executed  the  deed,  and  the  call  appears  to  be,  to  some 
extent  at  least,  if  not  wholly,  a  just  demand,  directly 
founded  on  a  covenant  upon  his  part  contained  in  (be 
deed.    When  I  say  ''  to  some  extent  at  least, 'M  mean  to 
an  extent  at  least  sufficient  to  cover  all  that  substantiaDy 
the  Official  Manager  now  claims.  Certainly  I  am  disposed 
to  consider  that  the  Master's  decision  or  certificate  of  the 
30th  of  July  1855,  may  well  stand  except  to  the  extent 
of  being  varied  by  directing  the  allowance,  to  the  exe- 
cutors, of  those  sums,  to  the  allowance  of  which  to  tbem 
the  Official  Manager,  by  his  counsel,  before  us,  consented; 
and  by  declaring  also  (he  likewise,  as  I  understand,  con- 
senting) that  the  amount  of  his  claim  upon  specialty 
against  the  assets  of  Mr.  JRobinson,  shall  be  taken  aioo^ 
exceeding  2,0002. 

Now  I  am  not  convinced  that  the  view  thus  stated  is 

inaccurate. 
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inaccurate,  but  I  must  not  forget  that  the  matter  has  not       1856. 
come  before  the  Lord  Chancellor  and  Lords  Justices,  or       ^^^'^ 
before  the  Lords  Justices  directly  and  immediately  from    £xecutor'i 
Ibe  Master.     I  must  not  forget  that  the  Court,  of  which        C^"*- 
I  am  a  member,  is  asked  to  discharge  or  vary  an  order 
of  one  the  Vice-Chancellors.     1  must  bear  in  mind  the 
assistance  that  his  Honor  had,  and  not  only  what  the 
opinion  of  the  Vice-Chancellor  Stuart^  in  accordance 
with  that  of  Mr.  Justice  Erie,  is,  but  also  the  assistance 
that  the  Lord  Chancellor  and  Lords  Justices  have  had, 
and  what  the  opinions  of  Mr.  Justice  CressweU  and 
Mr.  Baron  Martin  are,  and  what  the  opinion  of  the  Lord 
Chancellor. 

Attending  to  these  considerations,  I  think  myself  war- 
ranted, as  to  the  case  before  us,  in  deferring  and  submit- 
ting to  the  united  authority  of  so  many  learned  Judges  to 
the  extent,  and  in  the  sense  at  least,  of  treating  the  ques- 
tion of  the  correctness  or  incorrectness  of  the  Vice-Chan- 
cellor's order  under  appeal,  as  too  seriously  and  substan- 
tially doubtful  to  render  its  reversal  or  variation  proper ; 
and  in  declining,  therefore, — ^and  accordingly  I  do  de- 
cline— to  give  a  voice  for  reversing  or  varying  it.  The 
application  of  the  Official  Manager  will  stand  dismissed. 

The  Lord  Justice  Turner. 

The  weight  of  judicial  authority  which  has  been  ap- 
plied to  this  case,  preponderate  so  much  in  favour  of  the 
order  under  appeal,  that  I  feel  myself  constrained  to  cede 
the  opinion  which  I  had  formed  upon  the  case.  That 
opinion  was  shortly  this.  That  the  main  purpose  of  the 
Winding-up  Acts  is  not  to  secure  the  interest  of  creditors, 
whose  interests  are  in  substance  not  affected  by  the  Acts, 
but  to  enable  the  legal  and  equitable  rights  (as  between 
themselves)  of  persons,  united  together  in  large  bodies 
for  commercial  and  other  purposes,  to  be  effectually  ad- 
justed 
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1856.       justed  and  settled ;  it  having  been  found  impossible,  that 
^^^^^^^,     such  rights  could  be  adjusted  by  the  Courts  of  the 
Exscutoe'i    country,  proceeding  in  their  ordinary  course.    That  the 
Caib.        provisions  as  to  creditors  contained  in  the  Acts  are  sub- 
sidiary to  this  purpose.    That  the  legal  and  equitable 
rights  to  be  adjusted,  must  depend  upon  the  contracts 
into  which  the  parties  had  entered,  and  that  the  force 
and  effect  of  those  contracts  was  not  intended  to  be,  and 
is  not,  in  any  respect  altered  by  the  Acts.    That  the 
powers  to  make  calls  gi?en  by  the  Acts  constitute  the 
medium  provided  by  the  Legislature  for  working  out 
these  legal  and  equitable  rights.    That  this  has  been  the 
view  in  which  the  Court  has  hitherto  regarded  theie 
Acts,  and  that  it  would  be  dangerous  now  to  disturb  it 
That,  adopting  these  principles,  the  question  in  this  cue 
whether  the  amount  of  the  call  ought  to  be  considered  as 
a  specialty  or  simple  contract  debt,  must  depend  upon 
the  Company's  deed  of  settlement.    That  by  that  deed 
there  was  a  contract  under  seal  by  the  testator,  andt 
liability  under  that  contract  to  the  full   amount  now 
claimed  by  the  Appellant  in  respect  of  the  call,  and  that 
a  Court  of  Equity  would  give  effect  to  that  contract  ait 
specialty,  whether  an  action  at  law  could  or  could  not 
be  maintained  upon  it. 

These  are  shortly  the  views  which  I  had  entertained 
of  this  case,  but  they  are  at  all  events,  to  a  considerable 
extent,  and  certainly  in  the  result,  opposed  to  the  viewi 
entertained  by  the  Lord  Chancellor  and  Vice-Cbanoellori 
and  by  all  the  learned  Judges  who  have  been  consulted 
upon  the  case ;  and  under  these  circumstances,  althoqgb 
I  have  been  unable  to  divest  my  mind  of  the  impression 
that  the  conclusion  at  which  I  had  arrived  is  the  correct 
conclusion,  I  think  it  more  proper  for  me  to  bow  to  tbe 
authority  of  those  who  have  arrived  at  the  opposite  con- 
clusion, than  to  persist  in  my  own  opinion.  I  do  not, 
therefore,  dissent  from  the  order  proposed  by  the  Lord 
Chancellor. 
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1856. 


ALEXANDER  v.  ALEXANDER.  jy^^  ^^ 

nnHIS  was  an  appeal  from  the  decree  of  the  Vice-     Before  The 

^      Chancellor  Stuart  on  motion  for  a  decree  upon    ^^Lord 

the  construction   of  the  will  and  codicil  of  General   Cranworth. 

'Dallas.    The  General  by  his  will  after  making  a  sche-  ^.  *«*j;tor  by 
,  uu  Will  gave 

dule  of  his  real  and  personal  estate  gave  certain  portions  certain  por- 
thereofy  charged  with  certain  legacies  and  annuities,  to  pi^JL^ 
his  daughter  Janet  the  wife  of  WUliam  J.  Alexajider  one  of  hli 
and  her  children,  and  the  residue,  which  was  the  greatest  h^chfldren 
riiare,  and  also  charged  with  certain  legacies,  to  his  S°^^|fj'?*!l 
daughter  Dona  the  wife  of  F.  Harding  and  her  children,  the  greater 
By  a  codicil  the  testator  expressed  himself  thus :— "  In  PJf***?  ^  "f 

^  ^  other  daughter 

consequence  of  the  difficulty  of  getting  300/.  for  Captain  and  her  ^- 

jP.  Harding  (which  he  must  pay  from  what  I  leave  him  ^o^i^^  hlnid 

in  my  will)  from  the  3,0002.  I  settled  on  his  family  and  I  "I  cancel  that 

obliged  (a)  to  become  guarantee  for  his  repaying  of  it  I  now  Mttling^n  my 

cancel  that  part  of  my  will  settling  on  my  daughters  and  daughten  and 

_,        ,     their  chOdren 
their  children  my  property,  and  my  sons  in  law  Captain  my  property 

F.  Harding  and  William  J.  Alexander  may  dispose  of  f°i|^"^^^^ 

the  property  I  leave  for  the  good  of  their  families,  sub-  A.  may  dia- 

ject  to  the  said  legacies."  P^*f 

leave  for  the 

Wben  the  case  was  heard  before  Vice-Chancellor  eood  of  their 
Stuart,  his  Honor  held  that  no  trust  was  created  by  He^Sat'tibe 
the  codicil  in  favour  of  the  testator's  daughters  and  their  "oo"  ui  law 
children  and  that  F.  Harding  and   W.  J.  Alexander  interesta  in  the 
took  equal  absolute  interests  as  tenants  in  common  in  P<»^ona  given 
the  property  subject  to  the  payment  of  the  legacies.    F.  their  respeo- 
Harding  now  appealed  to  the  Lord  Chancellor  from  that  **^®  ^'▼«» 
portion  of  the  decree  which  declared  that  the  gift  to  him- 
self and  W.  J.  Alexander  was  in  equal  shares. 

Mr. 

(a)  Sic. 
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1856.  Mr.  Malins  and  R.  JR.  A.  Hawkins  appeared  for  the 

^-^^'^^-^       Plaintiffs  the  trustees,  but  took  no  part  in  the  argument. 

Alexander 

Alexander.  Mr.  Walker  and  Mr.  Webster  for  Captain  F.  Harding 
in  support  of  the  appeal.  The  testator  has  by  his  will 
given  his  property  in  unequal  shares  and  there  is  no 
evidence  of  intention  in  the  codicil  to  alter  that  ine- 
quality. It  is  a  well  established  principle  that  a  revok- 
ing clause  in  a  codicil  is  not  to  have  a  more  extended 
signification  than  what  is  necessary  for  effectuating  the 
intention  of  a  testator,  in  short  that  a  codicil  is  only  to 
be  construed  as  an  auxiliary  instrument ;  Leacroft  ?• 
Maynard{a),  Mattkews  v.  Bowman{]b\  Beckett  v.  Har- 
den {c\  Young  v.  Hassard(d),  Plenty  v.  West{e\  Shea 
V.  Boscketti  (/),  Molyneux  v.  Rose  (g). 

Mr.  Wigram  and  Mr.  Udney  for  Mr.  Alexander  in  sup- 
port of  the  Vice-Chancellor's  decision.  The  will  only  con- 
tains specific  bequests  of  specific  property.    Can  it  be  said 
that  if  the  testator  had  left  considerably  more  property 
that  the  codicil  would  not  have  operated?     There  wis 
clearly  an  equality  intended  in  the  gifts  to  the  sons  io 
law  as  provisions  for  the  testator's  two  daughters,  Jd- 
liffe  V.  East  (A) ;  and  the  codicil  cannot  be  regarded  is 
merely  substitutionary;  Holder  v.  Howell {i)^  Colef* 
Wade  (A). 

Mr.  Walker  in  reply. 

The  Lord  Chancellor. 

I  entertain  a  different  opinion  from  that  expressed  by 
the  Vice-Chancellor  in  this  case  which  does  not  appear 

to 

(a)  1    Fei.  jun.  279 ;   8.  C.         (/)  18  Bern.  321. 

3  Bro.  C.  C.  233.  (g)  2  Jurui,  N.  5.  769. 

(b)  3  Arui.  727.  (A)  3  Bro.  C.  C.  25. 

(c)  4M.  4-A'.  1.  (i)  8  Vet.  97. 

(d)  1  Dru.  4-  War.  638.  {k)  16  Va.  27. 

(e)  16  Beao.  173. 
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to  have  been  fully  argued  before  him.     I  arrive  at  the        1856. 
conclusion  that  the  sons  in  law  of  the  testator  were  under      ^^^^^"^^ 
the  codicil  to  take  absolute  powers  of  disposition  over  «. 

nothing  more  than  what  was  given  to  the  testator's  daugh-  Albxandbr. 
ters  by  his  will.  It  is  exceedingly  difficult  in  constru- 
ing wills  couched  in  such  loose  language  to  understand 
the  meaning,  but  I  think  that  the  testator  did  not  by 
his  codicil  intend  to  alter  the  quantity  of  the  estates  which 
by  his  will  he  had  intended  for  his  daughters  respec- 
tively, but  only  to  substitute  a  disposition  which  would 
give  an  absolute  power  of  disposal  over  the  same  estates 
to  the  husbands  of  his  daughters.  [His  Lordship  here 
read  the  will  and  codicil  and  proceeded] : — I  think  the 
expression  in  the  codicil ''  the  property  I  leave  for  the 
good  of  their  families"  means  the  same  thing  as  if  he 
had  said — the  property  I  leave  in  manner  aforesaid.  It 
is  true  that  the  expression  '^  the  property  I  leave/'  &c. 
might  be  construed  so  as  to  apply  to  any  other  property 
he  might  leave  irrespective  of  that  which  he  had  specified. 
I  need  not  however  speculate  as  to  what  would  have 
been  the  consequence  if  such  a  state  of  circumstances 
had  existed,  nor  do  I  think  it  would  be  applying  a  phi- 
losophical or  logical  method  of  interpretation  to  specu- 
late on  the  result  of  a  state  of  circumstances  which 
might  have  arisen  but  which  the  testator  never  contem- 
plated would  arise.  Assuming  then  that  by  the  words 
**  the  property  I  leave/'  &c.  the  same  subject  matter  is 
intended  as  by  the  words  "  my  property"  in  the  pre- 
ceding sentence  in  the  codicil,  there  is  no  necessity  to 
resort  to  any  such  doctrine  as  that  of  a  tenancy  in  com- 
mon. In  addition  to  this  it  is  to  be  observed  that  by 
the  will  there  are  unequal  charges  on  the  shares  of  each 
of  the  daughters.  The  decree  must  be  varied  by  declar- 
ing that  the  sons  in  law  took  absolute  interests  in  the 
portions  of  the  property  given  by  the  will  to  their  re- 
spective wives. 
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1856 


^^jj^  *^'  WEARING  V.  ELLIS. 

Before  The  mHE  bill  in  this  suit  was  filed  by  J.  Wemimg  die 

ceUor  LoED  devisee  of  John  Harrisom  an  insolTcnt  fir  thepor- 

Ceahwoeth.  pose  of  obtaining  a  reconveyanoe  of  certain  real  iiUtf 

^l^l^H^i^  which  had  once  belonged  to  the  insolTent  under  tlie  fill- 

debtor  wlio  lowing  circumstances.    John  Harrisom  became  imolfeat 

aSuS^  in  February  1843,  and  filed  his  petition  in  the  Luis 


Act  5  &  6  Viei.  district  Court  of  Bankruptcy  for  protection  as  an  ii 

who  had  ob-     debtor  under  the  Act  5  &  6  Vict.  c.  1 16,  and  the  nsoal 

^^.  *^      order  was  thereupon  made  vesting  his  estate  and  efiecli 

from  all  hit       real  and  personal  in  FI.  Young  as  the  Offidal  Asdgneei 

^*^tiui    ^^  ^^^  ^^"®  ^^  *®  insolvency  J.  Harrison  was  entitled 
to  futtab  a       to  certain  real  estate  in  fee  simple  in  reversion  ezpectiot 

In  lenMcTM*      ^"  ^^^  death  of  his  mother, 
forplusreal 

hadbeen  oon-       In  1844  all  the  creditors  of  J.  Harrison  accepted  t 

^Sfi^A^'^  composition  of  3s.  6d.  in  the  pound  and  executed  t 

nee,  without  release  in  full.    The  sum  required  for  the  composidoo 

si  wSl*5f  ^^  advanced  by  the  Plaintiff  with  the  aid  of  J.  Co»^ 

appivingto  fiurn  a  solicitor.     In  1846  and  in  consideration  of  that 

Court  for  an  advance  and  before  the  reversionary  interest  fell  into 

order  re-veit-    possession  the  Official  Assignee  arranged  with  the  Plain- 
ing the  pro-        ,  •  . 
perty  in  the      tiff  that  the  reversionary  interest  should  be  conveyed  by 

i^^t   ^^*  ^^^  Official  Assignee  to  the  Plaintiff  as  a  security  for  his 

advance  and  subject  thereto  for  the  insolvent  J*  Etff' 

rison.    This  conveyance  (whether  by  accident  or  otbe^ 

wise  is  immaterial  for  the  purposes  on  which  the  decisioD 

in  this  case  is  reported)  was  made  to  J.  Cowbum  instead 

of  to  the  Plaintiff. 

In  the  following  year. (1847)  the  reversionary  interest 

m 


Wearino 

V. 
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fell  into  possession  and  J.  Harrison  then  entered  into  1856. 
possession  and  enjoyed  the  premises  during  his  life.  He 
died  in  1819  and  devised  the  estate  to  the  Plaintiff. 
In  1854  a  question  was  raised  on  the  part  of  Cowbum  Ellis. 
that  he  was  bon&  fide  and  beneficially  entitled  to  the 
estate  but  he  subsequently  became  insolvent;  and  his 
assignee  put  up  the  property  for  sale  when  the  Defendant 
JElUs  became  the  purchaser.  The  object  of  the  bill, 
which  inter  alia  charged  that  all  the  creditors  of  J.  Har^ 
rison  were  satisfied  and  had  executed  a  release,  was  to 
obtain  a  declaration  that  by  the  conveyance  of  1846 
Cowbum  was  not  entitled  to  any  beneficial  interest  in 
the  premises  but  was  a  trustee  of  the  legal  estate  in  trust 
for  «7.  Harrison.  The  Defendant  insisted  that  until  an 
order  had  been  obtained  from  the  Insolvent  Court  re- 
vesting the  estate  in  Harrison  the  Plaintiff  as  his  devisee 
had  no  title  to  sue. 

The  question  came  on  before  the  Vice-Chancellor 
Stuart  on  the  16th  January  1856  on  motion  for  a 
decree  when  his  Honor  held  that  there  being  an  admitted 
surplus  there  was  a  virtual  end  of  the  insolvency  and 
decided  in  favour  of  the  Plaintiff's  right  to  sustain  the 
bill.  From  that  decree  the  Defendant  now  appealed  to 
the  Lord  Chancellor. 

Mr.  Wiffram  and  Mr.  Toller  for  the  Plaintiff  in  sup- 
port of  the  decree  of  the  Vice-Chancellor.  The  ques- 
tion is  what  is  the  status  of  an  insolvent  debtor  afler  all 
his  debts  are  paid  We  will  admit  for  the  purpose  of 
the  argument  that  when  the  property  remains  in  the 
Official  Assignee  it  would  be  necessary  to  get  the  estate 
revested  in  the  insolvent,  yet  where  as  in  the  present 
case  the  Ofiicial  Assignee  has  duly  devested  himself  of  the 
legal  estate  for  value  and  conveyed  his  right  and  interest 
therein  it  is  absurd  to  obtain  a  revesting  order.     In  the 

Vol.  VI.  R  R  D.M.o.     authorities 
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1856.  authorities  which  will  be  relied  on  of  Kernat  ▼.  Pittis(a), 
RochfoTt  V.  Battersby  (b\  and  Tudway  v.  Janes  {c),  there 
was  no  evidence  to  show  that  the  debts  of  the  insolvent 
were  all  paid  and  in  each  of  those  cases  the  proceedings 
in  insolvency  were  in  full  force,  which  distinguishes 
them  from  the  present  case.  Here  the  jurisdiction  in 
insolvency  was  at  an  end.  Having  regard  to  this  dis- 
tinction where  a  bill  was  filed  by  a  bankrupt  and  con- 
tained an  allegation  that  all  the  debts  were  paid  a 
demurrer  was  overruled;  LauUntr  v.  Holcombe(d).  It 
is  also  to  be  observed  that  the  insolvency  in  the  present 
case  is  not  under  the  1  &  2  Vict,  c  1 10  but  under  the 
the  5  8l  6  Vict.  c.  116  the  first  section  of  which  referring 
to  adopts  the  provisions  of  the  6  Geo.  4,  c  16,  and  bjr 
the  132nd  section  of  that  Act  the  assignees  are  required 
after  payment  of  all  the  debts  to  pay  over  the  surplus  to 
the  bankrupt 

Mr.  Matins  and  Mr.  Prendergast  for  the  Defendsnt 

in  support  of  the  appeal.    We  submit  that  the  proper 

course  under  the  circumstances  would  be  for  the  PlaioCiff 

to  apply  to  the  Insolvent  Court  to  appoint  a  new  assignee 

to  get  a  re-assignment  of  the  estate  by  means  of  tbe 

vesting  order  prescribed  by  the  92nd  section  of  the  1  &2 

Vict.  c.  110.    The  estate  being  wrongfully  conveyed  is 

as  it  were  not  conveyed  at  all,  and  if  so  according  to  tbe 

doctrine  of  this  Court  was  never  devested  out  of  creditors 

for  whom  the  assignee  was  a  trustee,  Stump  v.  OabyieYt 

and  when  a  new  assignee  is  appointed  the  estate  would 

revest  in  him  by  relation :  at  all  events  it  is  quite  clesr 

that  an  insolvent  cannot  sue  without  having  the  estate 

revested  in  him  and  the  mere  allegation  of  a  surplus  will 

not 

(a)  2  EllU  4-  Bl.  406.  {d)  8  Sim.  76. 

(b)  2  H,  L  Cat.  388.  (e)  2  De  G.  Mae.  4  G.  623, 

(c)  1  K.^J.  691.  see  p.  630. 
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not  dispense  with  the  necessity  of  having  the  assignee  1856. 
before  the  Court,  Rochfort  v.  Battersby  {a).  Assuming 
that  all  the  creditors  in  the  insolvent's  schedule  have 
fully  released  his  estate  there  may  still  be  other  unsatis- 
fied creditors  for  whom  the  Official  Assignee  would  be  a 
trustee. 

By  the  37th  section  of  the  Act  1  &  2  Vict.  c.  110  all 
the  real  and  personal  estate  of  the  insolvent  vests  in  the 
Provisional  Assignee  and  there  being  no  mode  under  the 
Act  5  &  6  Vict.  c.  1 16  to  get  the  estate  back  it  cannot  be 
got  back  except  by  the  means  indicated  in  the  9^nd  sect, 
of  the  1  &  2  Vict.  c.  1 10.  They  relied  upon  the  cases  of 
Kernot  v.  Pittis  (6),  Tudway  v.  Jones  (c),  and  Coohe  v. 
8turgis{d\  before  the  Lords  Justices. 

Mr.  Wigram  in  reply.  In  the  present  case  the  pro- 
ceeding is  not,  as  the  Appellant  contends,  under  the  1  &  2 
Vict.  c.  110  but  under  the  5  &  6  Vict,  c  116  and  the 
Bankrupt  Act  therein  referred  to  is  the  6th  Geo.  4,  c,  16 
by  the  132nd  sect,  of  which  Act  there  is  an  express 
direction  to  pay  the  surplus  of  the  real  and  personal 
estate  to  the  bankrupt,  which  words  as  referable  to  real 
estate  must  imply  or  amount  to  a  direction  to  reconvey. 
In  none  of  the  cases  relied  upon  by  the  Appellant  was 
there  a  suggestion  as  in  this  case  that  the  proceedings  in 
Bankruptcy  had  come  to  an  end,  an  element  which  con- 
stitutes a  material  distinction  between  them  and  the  pre- 
sent. On  this  principle  where  a  bankrupt  filed  a  bill  to 
redeem  a  mortgage  and  an  objection  was  taken  by  the 
mortgagee  that  the  estate  if  any  was  vested  in  the  Offi- 
cial Assignee  such  objection  was  not  sustained,  Preston 

V.  Wilson  (e). 

The 

(a)  2  H.  L.  Cm.  388.  (d)   Weekly  Reporter,  1853-4, 

(6)  2  miU  4-  Bl,  406.  page  389. 

(f)  if.  i  J.  691.  (0  5  Hart,  185. 

RR2 
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1856. 


Wbarino 

V. 

Ellii. 


The  Lord  Chancellor  at  the  conclusion  of  the  argu- 
ment said,  I  will  not  finally  dispose  of  this  case  without 
looking  into  the  authorities  which  have  been  cited.    I 
may  observe  however  that  some  points  connected  with 
the  question  before  me  are  quite  clear.    As  a  general 
rule  it  is  established  that  no  question  can  be  litigated 
between  a  bankrupt  and  a  third  party  with  respect  to  any 
alleged  property  in  the  bankrupt  without  the  sanction  of 
the  Court  of  Bankruptcy  which  has  exclusive  jurisdiction 
in  the  matter.     In  other  words  a  bankrupt  cannot  sue 
but  by  his  Official  Assignee.     I  am  of  opinion  that  the 
same  doctrine  applies  to  Insolvency.     I  think  the  casei 
of  Kemot  v.  Pittis{a),  Tudway  v.  Janes  {b),  are  dis- 
tinguishable from  the  present  inasmuch  as  in  those  cases 
the  insolvencies  were  subsisting  and  nothing  was  done, 
as  in  the  present  case,  to  make  them  exceptions  from  the 
general  rule  to  which  I  have  adverted.     Here  however 
the  assignee  of  the  insolvent  having  executed  a  convej- 
ance,  which  for  the  purpose  of  the  argument  before  roe 
I  assume  to  be  impeachable,  and  all  the  creditors  being 
satisfied  and  having  released  the  insolvent's  estate  the 
question  arises  by  what  process  is  the  assignee  to  be 
compelled  to  account  for  the  surplus.     That  is  not  pre- 
cisely the  question  here  but  it  is  one  upon  the  due  solution 
of  which  the  case  before  me  will  have  to  be  determined 
The  insolvency  here  is  under  the  Act  5  &  6  Vict.  c.  116 
and  the  question  is  by  what  process  is  the  insolvent  to 
get  back  the  surplus  of  his  estate  when  all  his  creditors 
have  been  satisfied.     The  language  of  the  6  Geo,  4,  c.  16i 
s.  \32  under  which  this  case  falls  is  that  the  assignees 
"  shall  upon  request  made  to  them  by  the  bankrupt  de- 
clare to  him  how  they  have  disposed  of  his  real  and 
personal  estate  and  pay  the  surplus  if  any  to  such  bank- 
rupt his  executors  administrators  or  assigns." 

I  shonid 

(a)  2  Eilis  4-  B/.  406.  (6)  1  K.^J.eSl. 
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I  should  be  inclined  to  say  that  such  accountability  to  1856. 
the  bankrupt  would  give  him  a  right  of  action.  I  do 
not  commit  myself  to  this  opinion  but  as  at  present  ad- 
vised I  think  it  would  give  him  a  right  of  action.  It 
may  however  be  that  the  correct  construction  of  that 
section  is  that  the  Commissioners  of  Bankrupts  are  the 
proper  persons  to  compel  the  assignee  to  account  with 
the  bankrupt.  There  is  no  express  provision  in  the  Act 
(6  Geo.  4y  c.  16)  as  to  how  the  surplus  of  the  real  estate 
of  the  bankrupt  is  to  be  dealt  with  but  if  after  payment 
of  the  debts  of  a  bankrupt  he  is  entitled  to  sue  for  the 
surplus  money  it  would  I  think  imply  an  authority  in 
this  Court  to  entertain  a  suit  at  the  instance  of  the  bank- 
rupt for  a  reconveyance  of  the  real  estate. 

I  will  consider  the  question  and  give  my  judgment  in 
the  course  of  a  few  days. 


The  Lord  Chanc£Llor.  jfov,  19. 

This  case  turns  so  far  as  the  present  appeal  is  con- 
cerned upon  a  very  short  point,  which  is  this,  whether 
an  insolvent,  having  taken  the  benefit  not  of  the  ordinary 
Insolvent  Act,  but  who  has  presented  a  petition  under  the 
Act  5  &  6  Vict.  c.  116  and  whose  real  and  personal  es- 
tate have  been  duly  conveyed  and  assigned  to  an  assignee 
under  the  provisions  of  6  Geo.  4,  c.  16  (all  the  creditors 

• 

having  been  satisfied  and  the  assignee  having  conveyed 
away  the  property  which  was  vested  in  him)  can  main- 
tain an  action  without  first  going  through  the  process  of 
applying  to  the  Insolvent  Court  for  an  order  discharging 
him  and  giving  him  the  property  back  again.  I  did  not 
at  the  hearing  entertain  much  doubt  upon  the  subjecl, 
but  I  wished  to  look  into  the  Acts  because  there  is  a 
little  conflict  between  the  several  Acts  which  were  in 

operation 


602  CASES  IN  CHANCERY. 

1856.       operation  relating   to   bankruptcy   and    insolvency  and 
those  relating  to  insolvency  inter  se.     At  the  time  when 
the  transactions,  to  which  this  suit  relates,  occurred  the 
Act  6  Geo.  4,  c.  16  may  be  treated  as  being  the  Act 
which  was  in  operation.     That  Act  provides,  by  the 
132nd  section   that   the   assignees   shall,    when  called 
upon  by  the  bankrupt  account  to  him  for  the  mode  io 
which  they  have  disposed  of  his  real  and  personal  es- 
tate and  if  there  is  any  surplus  after  satisfying  all  the 
creditors  in  full  with  interest  upon  their  debts  it  enacts 
that  they  shall  pay  over  the  surplus  if  any  to  the  bank- 
rupt.   I  intimated  an  opinion  at  the  conclusion  of  the 
argument  that  the  language  of  that  section  gave  a  right 
of  action  to  the  bankrupt  after  his  debts  with  interest 
were  all  satisfied.     I  do  not  myself  see  how  that  clause 
can  be  construed  otherwise  than  as  giving  a  right  of 
action  to  the  bankrupt.     I  do  not  find  that  this  point 
has  been  expressly  decided.     The  provision  in  question, 
however,  has  been  since  somewhat  modified  and  altered 
and  it  therefore  is  now  a  mere  matter  of  speculatioo 
though  I  think  that  must  be  the  proper  construction, 
because  when  a  clause  in  an  Act  of  Parliament  declares 
that  a  person  fulfilling  a  particular  function  shall,  after 
certain  conditions  have  been  performed,  pay  over  a  son 
of  money  to  another,  that  of  itself  would  give  the  other  a 
right  of  action  of  debt  against  the  person  for  the  son 
which  was  so  directed  to  be  paid  over.     Not  a  word  is 
said  in  the  Act  as  to  any  property  not  being  property 
capable  of  being  paid  over,  as  for  instance,  real  estate; 
bat  common  sense  would  suggest  that  for  which  there 
is  very  clear  authority,  that  as  to  such  surplus  the  as- 
would  become  trustees  for  the  bankrupt.    This 
expressly  so  stated  by  Sir  Wm.  Grant  in  the  case  of 
V.  Charman{a).    The  question  arose  there 

io 

(fl)  14  Fef.  580,  see  p.  584. 
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in  this  way ;  there  had  been  a  devise  of  real  estate  and  1856. 
aAer  the  date  of  the  will  the  testator  became  bankrupt 
and  all  his  property  of  course  became  vested  in  his 
assignees.  All  his  creditors  were  paid  in  full  and  then 
he  died ;  and  the  question  was  whether  the  bankruptcy 
operated  as  a  revocation  or  not.  Sir  Wm.  Chrant  felt 
very  unwilling  to  hold  any  act  to  be  a  revocation  that 
was  not  done  for  the  purpose  of  revoking  the  will  be- 
cause whatever  might  be  the  technical  consequences  of 
bankruptcy  it  was  only  a  means  of  making  a  man  pay 
his.  debts  and  he  held  that  bankruptcy  was  no  revoca- 
tion ;  and  he  concludes  his  judgment  by  saying  ''from 
the  moment  that  the  debts  are  paid  the  assignees  are 
mere  trustees  for  the  bankrupt  and  can  be  called  upon 
to  reconvey  to  him.*'  I  think  that  a  man  can  be  called 
upon  in  this  Court  to  reconvey ;  it  is  only  an  infer- 
ence upon  the  general  principles  of  the  law  because  the 
object  of  the  bankruptcy  having  been  fulBlled  although 
there  is  no  statutory  declaration  that  the  assignees  shall 
reconvey  yet  upon  the  general  principles  of  the  law 
they  may  be  called  upon  to  reconvey,  on  the  assumption 
put  by  Sir  Wm.  Chant  that  they  are  mere  trustees  for 
the  bankrupt.  That  appears  to  be  the  rule  as  to  bank- 
ruptcy. Now  with  regard  to  insolvency  under  the  ordi- 
nary Insolvent  Act  1  &  2  Vict.  c.  110  commonly  called 
"  The  Imprisonment  for  Debt  Act"  in  which  all  the  laws 
relating  to  insolvency  were  remodelled  and  re-enacted, 
according  to  the  92nd  section  of  that  Act  it  is  expressly 
provided  that  after  the  debts  have  been  discharged  and 
satisfied  then  the  Court  for  the  Relief  of  Insolvent 
Debtors  shall  make  an  order  vesting  property  in  the  per- 
son (the  insolvent)  whose  debts  shall  have  been  so  dis- 
charged and  satisfied  the  debts  being  those  which  are 
mentioned  in  the  schedule.  The  Act  also  provides  that  the 
Court  may  direct  the  cancellation'of  the  warrant  of  attorney 
which  under  the  provisions  of  the  Insolvent  Act  the  insol- 
vent 
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1856.        vent  is  bound  to  execute,  so  as  to  make  it  in  the  nature 

^  '^^       of  a  recognizance  to  give  a  right  of  action  and  a  right  of 

V.  seizing  any  future  property,  if  there  should  be  any  future 

Lllii.  property  which  should  come  to  him  for  the  benefit  of  his 
creditors.  Such  was  the  express  provision  in  that  Act 
Then  comes  the  Act  with  which  we  have  to  deal  in  this 
case  namely  the  5  &  6  VicL  c.  116  which  only  provides, 
without  going  through  all  the  provisions  of  the  previous 
Act  of  the  1  &  2  VicL  c.  1 10,  that  any  person  not  being 
a  trader  or  being  a  trader  but  owing  debts  amoundng  in 
the  whole  to  less  than  300/.  may  present  a  petition  to 
the  Bankrupt  Court  and  then  the  effect  of  that  petition 
will  be  to  make  him  an  insolvent  or  a  quasi  bankrupt 
and  to  transfer  all  his  property  to  the  Official  Assignee 
who  is  to  be  named  by  the  commissioner  of  the  Court  to 
which  the  petition  is  presented  and  then  all  the  estate 
and  effects  of  the  petitioner  become  vested  in  the  as- 
signee to  be  dealt  with  as  in  a  bankruptcy.  I  think  that 
the  meaning  of  the  Legislature  was  there  to  make  this  a 
bankruptcy,  that  it  was  to  be  done  through  the  medium 
of  the  Bankrupt  Commissioner  and  in  the  case  of  traders 
it  might  be  done  if  the  debts  were  below  a  certain  amount 
and  in  the  case  of  a  person  not  a  trader  it  might  be  done 
whatever  might  be  the  amount  of  the  debts,  and  then  the 
property  was  to  be  dealt  with,  according  to  the  language 
of  the  Act,  as  if  it  were  a  bankruptcy.  That  being  so  it  is 
to  the  Bankrupt  Act  6  Geo.  4,  c.  16  we  must  look  and 
looking  to  that  Act  I  follow  the  language  of  Sir  Wm. 
Grant  who  states  the  clear  view  of  the  law  that  the  as- 
signees afler  the  debts  have  been  paid  in  full  become 
trustees  for  the  insolvent.  I  cannot  think  it  makes  any 
difference  that  the  creditors  have  not  actually  received 
twenty  shillings  in  the  pound;  if  they  have  received  that 
which  they  are  minded  and  willing  to  take  as  if  it  were 
twenty  shillings  in  the  pound  it  is  the  same  thing.  There 
can  be  no  further  demand  by  them.     That  being  the 

principle 
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principle  which  is  to  guide  us  we  must  look  to  what  the        1866. 
facts  of  this  case  are.     Mr.  Harrison  became  insolvent      ^^s-^-^ 
in  the  year  1843,  just  after  the  passing  of  the  Act  5  &  6  o. 

Vict.  c.  116  to  which  I  have  referred  and  took  the        Ellis. 
benefit  of  that  Act.     At  that  time  he  was  entitled  to  an 
interest  in  reversion  or  remainder  in  an  estate  of  which 
his  mother  was  tenant  for  life  and  having  taken   the 
benefit  of  the  Act  all  his  property  vested  in  his  assignee. 
The  petition  was  presented  not  to  the  Insolvent  Com- 
missioner but  to  the  district  Court  of  Bankruptcy  at 
Leeds.    All  his  property  then  became  vested  in  his  as- 
signee,— and  inter  alia  of  course  this  reversionary  in- 
terest.    What  was  done  was  this. — Mr.  Wearing  the 
present  Plaintiff  who  was  the  friend  of  Mr.  Harrison 
seems  to  have  agreed  with  him  to  employ  a  solicitor  of 
the  name  of  Cowburn  and  through  his  assistance  was 
enabled  to  find  money  to  settle  with  Harrison's  creditors 
and  to  pay  them  three  shillings  and  sixpence  in  the 
pound  which  they  were  willing  and  agreed  to  take  in 
discharge  of  their  debts.     Mr.  Wearing  in  truth  was  the 
person  who  advanced  this  money ;  and  the  arrangement 
was,  that  the  property  should  be  conveyed  from  the  Offi- 
cial Assignee  to  Mr.  Wearijig  that  he  might  have  it  as  a 
security  for  his  advances ;  and  then,  subject  thereto,  for 
Mr.  Harrison's  benefit.     That  was  accomplished ;  and 
the  assignee  executed  a  deed  and  conveyed  the  property, 
but  (whether  by  mistake  or  whether  by  fraud  is  not  ma- 
terial for  the  present  question)  it  was  all  conveyed,  not  to 
Mr.  Wearing  subject  to  redemption  by  Mr.  Harrison,  as 
it  ought  to  have  been  but  to  Mr.  Cowburn.   Mr.  Cowburn 
is  dead  and  the  conveyance  to  him  might  have  been  per- 
fectly honest  or  the  reverse,  but  the  intention  obviously 
was,  that  the  property  was  ultimately  to  be  reconveyed 
to  Mr.  Harrison.    That  all  took  place  in  the  year  1840. 
In  the  following  year  1847  the  reversionary  interest  be- 
came an  interest  in  possession.     Mr.  Harrison  then  en- 
tered 
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1856.        tered  and  enjoyed  it  during  his  life.     After  his  death  the 
^^r^^^*^"^      PlaintiflF  who  claims  through  him  enjoyed  it   Then  some 

Wearing  ^   °  ,       "^ 

v.  years  afterwards  a  question  was  raised  on  the  part  of  the 

*''••  assignees  in  bankruptcy  of  Mr.  Cowbum  that  he  was 
entitled  to  the  estate  for  the  benefit  of  his  creditors,  the 
assignee  of  Mr.  Cowbum  has  put  the  property  up  for 
sale  and  it  has  been  purchased  by  the  Defendant.  The 
Plaintiff  claiming  under  Mr.  Harrison  contests  this  and 
alleges  that  it  was  all  a  fraud.  Now  the  only  question 
to  which  I  have  directed  my  attention  is  whether  the 
Plaintiff  claiming  under  Mr.  Harmon  can  maintain  such 
a  suit,  or  whether  the  property  must  be  gotten  in  and 
the  question  raised  through  a  course  of  litigation  which 
is  to  originate  in  the  Insolvent  Court  by  the  appointment 
of  a  new  assignee. 

Now  coming  as  I  do,  to  the  conclusion  that  this  bill 
can  be  sustained  I  certainly  should  not  have  done  so, 
had  I  not  been  perfectly  satisfied  that  I  do  not  in  the 
slightest  degree  intrench  upon  the  doctrine  of  any  of  the 
cases  laying  down  this  proposition  which  ought  to  be 
the  pole  star  to  guide  us  in  questions  of  this  sort  namely 
that  this  Court  has  nothing  whatever  to  do  with  respect 
to  the  distribution  of  the  property  of  a  bankrupt  or  insol- 
vent, the  jurisdiction  in  which  matters  has  by  the  Legis- 
lature been  transferred  to  the  Court  of  Bankruptcy  or 
the  Insolvent  Debtors'  Court.  In  bankruptcy  there  is 
an  appeal  while  the  decision  of  the  Insolvent  Court  is 
absolute  and  supreme.  But  how  does  that  doctrine 
apply  to  a  case  where  the  property  though  it  has  been 
once  vested  in,  has  been  conveyed  by,  the  assignee  and 
after  all  the  creditors  have  been  satisfied?  That  they 
have  been  satisfied  is  not  a  matter  of  speculation;  it 
appears  from  the  insolvent's  schedule  that  they  have  all 
been  settled  with  and  released ;  it  is  stated  as  a  fact  and 
I  take  it  to  be  clearly  proved.    The  creditors  therefore 

cannot 
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cannot  be  heard  to  raise  any  objection :  neither  can  the 
assignee  be  heard  to  contest  the  point ;  he  has  conveyed 
the  property  for  a  valuable  consideration  and  has  been 
satisfied.  Then  the  question  must  be  looked  at  just  in 
the  same  way  as  if  the  assignee  had  actually  in  the  first 
instance  conveyed  the  property  to  Mr.  Harrison  and 
Mr.  Harrison  had  conveyed  it  to  Mr.  Cowbum  by  mis- 
take instead  of  to  the  Plaintiff.  It  cannot  under  these 
circumstances  be  maintained  that  Mr.  Harrison  or  those 
deriving  title  under  him  are  debarred  from  claiming  the 
property  now  because  there  was  a  time  during  which  the 
property  was  in  the  officer  of  the  Insolvent  Debtors' 
Court. 


1856. 


It  does  not  appear  to  me  that  any  one  of  the  cases 
to  which  I  was  referred  have  the  least  bearing  upon 
the  doctrine  in  question.  In  the  case  of  Kemot  v. 
Pittis(a)^  in  the  Exchequer  Chamber,  the  Court  re- 
versed the  judgment  of  the  Court  of  Queen's  Bench  and 
I  think  there  can  be  no  doubt  at  all  of  the  correctness  of 
that  decision.  There  the  property  became  vested  in  the 
Provisional  Assignee  by  virtue  of  the  petition  of  the 
insolvent  and  no  steps  were  ever  taken  to  get  it  out 
of  the  assignee :  there  it  remained  having  been  once 
vested  in  him  and  the  question  might  pertinently  be  put 
if  it  was  once  vested  in  him  how  was  it  got  out  of  him. 
If  however  that  question  is  put  here,  the  answer  is  that 
the  estate  is  got  out  of  him  by  means  of  his  own  convey- 
ance. The  case  of  Heath  v.  Chadwick{b)  was  also 
cited  in  which  Lord  Cottenham  goes  into  the  question. 
But  there  the  property  was  not  only  in  the  assignee  but 
was  in  the  course  of  administration  by  him.  The  deci- 
sion of  the  House  of  Lords  in  Rochfort  v.  JBattersby  {c) 

was 


(a)  2  Ellis  ^  Bl.  406.  (b)  2  Phil.  649. 

(r)  2  U.  L.  Cat.  388. 
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1850.        was  founded  upon  the  same  principle.     I  may  obaenre 


Wearing 


however  with  reference  to  that  case  that  though  I  should 
V.  be  very  unwilling  to  express  a  doubt  about  any  decision 

Ellis.  ^f  ^^^  House  of  Lords,  especially  in  a  case  which  has 
been  so  much  considered,  yet  that  it  seems  a  startling 
proposition,  as  stated  in  the  marginal  note,  that  a  person 
being  improperly  made  a  Defendant  and  against  whom 
a  decree  has  been  pronounced  (other  than  that  of  dis- 
missal of  the  bill  with  costs)  could  not  be  heard  to 
appeal.  That  is  a  proposition  which  I  think  is  too 
broadly  stated.  I  have  no  doubt  but  that  the  object  of  that 
appeal  was  that  the  bankrupt  might  get  relief  as  it  were, 
in  Bankruptcy  or  Insolvency  and  not  on  the  ground  that 
he  was  improperly  made  a  party.  The  case  of  Tudway 
v.  Jones  (a)  was  one  in  which  matters  were  actually  still 
pending  in  the  Insolvent  Court.  The  judgment  in 
Preston  v.  Wilson  (6)  is  exactly  in  conformity  with  the 
view  I  take  on  the  present  occasion. 

On  the  whole  therefore  I  think  that  the  decision  of 
the  Vice-Chancellor  is  perfectly  right  and  that  conse- 
quently this  Appeal  must  be  dismissed  with  costs.  I 
have  not  looked  into  the  merits  of  the  case  because  I 
was  informed  by  both  parties  that  it  was  to  be  argued 
on  the  supposition  that  the  equity  raised  by  the  bill  was 
sustainable,  and  on  that  assumption  I  am  of  opinion  that 
the  technical  objection  cannot  prevail. 

((/)  I  X.  4-  J.  691.  (6)  5  Hare,  185. 
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JESSE  V.  BENNETT. 

Nov.  20,  22. 
npmS  was  an  appeal  by  the  Plaintiffs  from  an  order     Before  The 
of  the  Vice-Chancel  lor  Stuart  allowing  an  objection    ^g//,,^  Lq^^ 
for  want  of  parties.  Cranworth. 

Although  one 
of  two  execu* 

The  bill  in  this  suit  was  filed  by  John  Jesse,  Stansfield  ton  or  trustees 
RawsoUf  and  Charles  Rawson  against  John  Newit  JBen-  ^JJ^  executor 
nett,  and  it  stated  among  other  things  that  the  Defendant  w  trustee  for 

...  _  1        1         .11     /.  contribution  in 

was  the  surviving  executor  and  trustee  under  the  will  of  respect  of  a 
Joseph  Peers  deceased,  and  that  Joseph  Ablett  deceased  *»»;^fch  of  trust 

■^  '-  without 

was  also  an  executor  and  trustee  under  the  same  will,  making  the 
and  that  the  Plaintiffs  were  the  legal  personal  represen-  J^g"  ™Jies  to 
tatives  of  Joseph  Ablett  and  that  certain  breaches  of  the  suit  yet 

where  such 

trust  were  alleged  to  have  been  committed  by  the  De»  cestuis  que 
fendant  and  Joseph  Ablett  which  consisted  inter  alia  in  *''"st  have  par- 

111.  /•    1  .  4»  1       ticipated  in 

improperly  lending  part  of  the  trust  monies  to  one  of  the  the  breach  of 
cestuis  que  trust  and  praying  that  all  necessary  inquiries  **^®^  ^^^^  *''® 

^  r     .y     o  J       -1     ^        necessary  par- 

might    be   made   and   accounts   taken    for  ascertaining  ties. 

whether  any  and  what  act  or  acts  were  or  was  done  or 

omitted  to  be  done  by  Joseph  Ablett  and  the  Defendant 

or  either  of  them  amounting  to  a  breach  or  breaches  of 

trust,  rendering  them  or  either  of  them  or  the  estate  of 

Joseph  Ablett   liable   to  make    good   such   breach   or 

breaches  of  trust  and  that  the  proportions,  in  which  the 

Defendant  and  Joseph  AbletVs  estate  were  respectively 

liable  in  respect  of  such  breach  or  breaches  of  trust,  might 

be   ascertained  and  declared   and   that  the  Defendant 

might  be  decreed  to  pay  and  contribute  his  proportion  of 

the   amount  required    to   make   good   such   breach   or 

breaches  of  trust — the  Plaintiffs  being  ready  and  thereby 

offering 
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1856.        ofiering  to  contribute  their  proportion  of  such  amount  out 
of  the  assets  of  their  testator  liable  for  that  purpose. 

The  Defendant  J.  N.  Bennett  by  his  answer  stated 
that  if  any  such  accounts  or  inquiries  as  were  prayed 
should  be  directed  the  result  would  not  bind  any  of  the 
persons  beneficially  interested  in  the  testator's  estate  and 
that  no  contribution  could  be  obtained  therein  from  the 
several  persons  who  if  any  breaches  of  trust  were  in  fact 
committed  had  participated  therein  and  were  liable  to 
make  good  the  same  and  that  he  and  the  Pluntifis  would 
be  exposed  to  a  multiplicity  of  suits  in  respect  of  the 
same  matters. 

The  Defendant  then  particularized  a  specific  breach  of 
trust  in  improperly  advancing  a  sum  of  money  to  one  of 
the  cestuis  que  trust,  who  he  submitted  ought  to  be  made 
a  party  and  to  contribute  to  the  loss,  if  any,  by  such  im- 
proper loan. 

When  the  case  came  on  to  be  heard  before  the  Vice- 
Chancellor  StMort  on  the  find  July  1856  the  Defendant 
took  a  preliminary  objection  to  the  frame  of  the  suit  on 
the  ground  stated  in  his  answer.  His  Honor  allowed 
the  objection  but  gave  the  Plaintiffs  liberty  to  ameod 
their  bill.  From  that  order  the  Plaintiffs  now  appealed 
to  the  Lord  Chancellor. 

» 

Mr.  Malins  and  Mr.  Bernard  for  the  Plaintifis  in 
support  of  the  appeal  submitted  that  where  a  bill  is 
filed  by  one  trustee  against  his  co-trustee  to  compel  him 
to  replace  the  trust  fund  which  has  been  misapplied  or 
appropriated  by  him  the  cestuis  que  trusts  are  unneces- 
sary parties;  Franco  ▼•  Franco {a\  May  ▼•  Selby(b)i 

Peah 

(a)  3  r«.  75.  (6)  1  F.  4^  C.  C  a  235. 
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Peahe  v.  Ledger  {a),  Ling  v.  Colman{fi\  Bridget  v.  1856. 
Homes  (c).  They  relied  confidently  on  the  decision  in 
JRobinson  v.  Evans  (d)  as  being  a  precise  authority  in 
their  favour  and  they  argued  that  the  objection  was  in 
effect  that  the  bill  ought  to  be  framed  with  the  view  of 
having  a  general  administration  of  the  original  testator's 
estate  whereas  the  Plaintiffs'  object  was  merely  to  re- 
lieve their  testator's  estate  from  the  liability  which  had 
attached  to  it. 

Mr.  Bacon  and  Mr.  Druce  for  the  Defendant  in  sup- 
port of  the  Vice-Chancellor's  order  contended  that  in 
every  case  where  the  cestui  que  trust  has  concurred  in  a 
breach  of  trust  his  estate  was  primarily  liable ;  Priddy 
V.  Rose  («),  Perry  v.  Knott  {f).  They  submitted  that  all 
the  cases  relied  upon  by  the  Appellants  were  distinguish- 
able from  the  present  in  this  particular^  namely  that  the 
breach  of  trust  in  respect  of  which  relief  was  asked 
agunst  the  Defendant  was  participated  in  by  a  third 
party  who  was  not  before  the  Court. 

Mr.  Bernard  in  reply.  According  to  the  present 
practice  of  the  Court  where  several  parties  are  jointly 
liable  it  is  not  necessary  to  bring  all  of  them  before  the 
Court. 

The  Lord  Chancellor,  at  the  conclusion  of  the  argu- 
ment, said — Before  I  finally  dispose  of  this  case  I  shall 
look  at  the  pleadings  and  consider  the  nature  of  the  ob- 
jection for  want  of  parties  as  stated  in  the  answer.  There 
is  no  doubt  as  to  the  general  rule  that  it  is  not  necessary 

to 

(a)  8  Harey  313.  (d)  7  Jur.  738. 

(6)  10  Beav.  370.  («)  3  Mer.  86. 

(c)  1  ColL  72.  CO  5  Beav.  293. 
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1856.  to  make  the  cestuis  que  trust  quk  cestuis  que  trust,  par- 
ties to  a  suit  for  the  administration  of  the  trust  property. 
But  anybody,  whether  he  is  a  cestui  que  trust  or  a 
stranger  who  has  received  the  trust  property  and  been 
guilty  of  a  breach  of  trust,  must  of  necessity  be  made  a 
party  to  the  suit.  As  to  him  the  suit  is  just  the  same  as 
if  he  were  a  trustee  nominated  in  the  instrument  the 
trusts  of  which  are  to  be  administered.  My  present  im* 
pression  is  that  the  Vice-Chancellor  was  right  in  giving 
effect  to  the  objection. 


Nov.  22.  On  this  day  the  Lord  Chancellor  said  that  he  bad 

read  the  answer  and  that  he  fully  concurred  with  the 
Vice-Chancellor  in  thinking  that  the  persons  named  in 
the  answer  as  having  participated  in  the  breach  of  trust 
and  who  by  their  conduct  had  put  themselves  in  the 
situation  of  trustees  ought  to  be  made  parties  to  the  suit 
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•1866. 


BOOTH  t;.  ALINGTON.  2>f!^,4%. 

npHIS  was  the  appeal  of  David  Trevena  Coultan  the     Before  The 

■*■      personal  representative  of  John   GiUyatt  Booth    ^^^^  jjot^ 

from  so  much  of  an  order  of  the  Vice-Chancelior  Stuart   Cranworth. 

made  on  the  16th  April  1856  upon  exceptions  and  fur-  ^  donee  of  a 

*^  ^  '^  power  of  ap- 

ther  directions  as  declared  that  a  sum  of  30,000/.  ap-  pointment 
pointed  by  a  deed  poll  executed  by  Elizabeth  Booth  was  ^J^  of^onev 
to  be  paid  rateably  and  in  proportion  with  the  other  parts  which  in  de- 
of  a  legacy  or  sum  of  1^,000/.  given  to  her  by  the  will  p<JintmenMra8 
of  her  father  John  Williamson.  <»  be  divided 

equally  among 
her  children 

The  original  bill  was  filed  by  John  GiUyatt  Booth  ^m^uA  a 

®  J  if  specific  sum 

and  George  Booth  the  latter  being  a  lunatic  by  J.  G.  which  she  de- 
Booth  his  committee  against  the  Rev.  John  Alington  the  [ng^'part  of*' 
surviving  executor  of  .TbAn  Williamson  for  the  payment  the  gross  sum; 
of  one-third  part  of  90,000/.  being  the  supposed  re-  not  make  any 
mainder  of  a  sum  of  120,000/.  bequeathed  by  the  will  *f]^y„J^***^ 
of  John  Williamson  to  his  daughter  Elizabeth  the  wife  The  gross  sum 
of  John  GiUyatt  Booth  during  her  life  with  power  of  PJ'enl^inSrf 
appointing  that  sum  in  the  event  of  her  predeceasing  her  that  the  spe- 


•      11  cific  sum  ap- 

husband.  minted  ^3,  to 

;  pai 
ana  not  rate- 


poi 

be  paid  in  full 

_  _         __       1     1     -Tk      1     t  %  •       1    rt/\  f\rk£\i    •     ^^^  ^^^  rate- 

Mrs.  Elizabeth  Booth  duly  appomted    30,000/.   m  ably  out  of  the 


ably  ( 

favour  of  her  husband  John  GillyaU  Booth  and   he  deficient  gross 

•^  sum. 

being  indebted  to  the  testator  in  a  sum  of  60,000/. 
assigned  the  appointed  money  to  the  executor  of  the 
testator. 


By  the  decree  made  on  the  hearing  of  the  cause,  the 
Master  was  among  other  things  directed  to  inquire 
^whether  Elizabeth  Booth  had  executed  any  and  what 

Vol.  VI.  SS        D.M.o.    appointments 
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BOOTU 

o. 
Alington. 


appointments  or  appointment  of  the  sum  of  120,000/.  or 
of  any  and  what  part  thereof  under  the  power  given  her 
by  the  will  of  John  Williamson. 

The  Master  by  his  report  found  that  John  WilUamson 
by  his  will  bearing  date  the  21st  January  1827,  after 
leaving  to  his  daughter  Elizabeth  who  was  married  to 
John  Gillyatt  Booth  the  sum  of  120,000iL  for  her 
separate  use  during  the  joint  lives  of  herself  and  her 
husband  had  in  his  will  made  a  provision  to  the  fol- 
lowing effect: — '^  But  in  case  my  said  daughter  shall 
happen  to  die  in  the  lifetime  of  the  said  John  Booth  her 
husband  then  from  and  immediately  after  her  decease 
upon  trust  that  they  the  said  William  Alington  and  John 
Alington  and  the  survivor  of  them  and  the  executors  and 
administrators  of  such  survivor  do  and  shall  pay  assign 
and  divide  the  said  principal  sum  of  120,000/.  and  the 
funds  and  securities  upon  which  the  same  shall  be  in- 
vested unto  such  person  or  persons  and  for  such  intents 
and  purposes  and  in  such  manner  as  my  said  daughter 
shall  notwithstanding  her  coverture  in  or  by  any  deed 
or  writing  with  or  without  power  of  revocation  and  new 
appointment  to  be  by  her  sealed  and  delivered  in  the 
presence  of  and  attested  by  one  or  more  credible  witness 
or  witnesses  or  by  her  last  will  and  testament  in  writing 
or  by  any  writing  purporting  to  be  in  the  nature  of  her 
last  will  and  testament  or  any  codicil  thereto  to  be  exe- 
cuted by  her  in  the  presence  of  and  attested  by  two  or 
more  witnesses  direct  or  appoint  and  in  default  of  such 
direction  and  appointment  and  subject  to  any  such 
shall  be  partial  and  not  a  complete  disposition  of  th 
whole  of  the  said  trust  money  then  upon  trust  to  pa; 
assign  and  divide  the  said  principal  sum  of  120,000/  a 
so  much  thereof  as  shall  not  have  been  appointed  and  thi 
stocks  funds  and  securities  upon  which  the  same  sh 
be  invested  unto  and  equally  between  all  the  children 
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roy  said  daughter  if  more  than  one  as  joint  tenants  and 
if  but  one  then  to  one  such  child.  But  if  there  should 
not  be  any  child  of  my  said  daughter  then  in  trust  for 
my  daughter  Mary^  &c. 


1856. 


The  Master  also  found  that  by  a  deed  poll  bearing  date 
the  29th  January  1833  Elizabeth  Booth  had  appointed 
the  sum  of  30,000/  in  favour  of  her  husband,  and  the 
provisions  of  that  deed  so  far  as  they  are  material  are 
the  following:  --**  And  whereas  the  said  Elizabeth  Booth 
is  desirous  that  in  the  event  of  her  dying  in  the  lifetime 
of  her  husband  John  Gillyatt  Booth  the  sum  of  30,000/. 
part  of  the  said  sum  of  120,000/.  by  the  said  will  of  the 
said  John  Williamson  given  and  bequeathed  and  pro- 
vided for  the  benefit  of  her  the  said  Elizabeth  Booth  as 
aforesaid  may  immediately  after  her  decease  be  paid  to 
the  said  John  Gillyatt  Booth  as  a  permanent  and  certain 
provision  for  him  and  for  his  own  use  and  benefit  and 
with  that  view  she  hath  proposed  to  exercise  the  power 
of  appointment  by  the  said  will  of  the  said  John  Wil- 
liamson given  to  and  vested  in  her  partially  but  com- 
pletely and  finally  and  so  far  only  as  concerns  or  re- 
lates to  the  said  sum  of  30,000/.  part  of  the  said  sum  of 
120,000/.  in  favour  of  the  said  John  Gillyatt  Booth  in  the 
manner  hereinafter  mentioned :  Now  therefore  know  ye 
and  these  presents  witness  that  in  pursuance  and  per- 
formance of  the  desire  and  proposal  of  the  said  Elizabeth 
Booth  as  hereinafter  expressed  and  for  carrying  the  same 
into  effect  and  for  and  in  consideration  of  the  love  and 
affection  which  she  hath  and  bear^th  for  and  towards 
the  said  John  Gillyatt  Booth  her  husband  and  for  set- 
tling and  securing  some  certain  and  permanent  provision 
for  his  benefit  from  and  after  her  decease  in  the  event  of 
her  dying  in  his  lifetime  she  the  said  Elizabeth  Booth 
wife  of  the  said  John  Gillyatt  Booth  in  pursuance  and 
by  force  and  virtue  of  the  power  and  authority  to  her  for 

S  S  2  that 
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that  purpose  given  limited  or  reserved  by  and  contained 
in  the  hereinafter  recited  will  of  her  said  father  the  said 
John  Williamson  as  aforesaid  and  of  all  and  every  other 
power  and  powers  authority  and  authorities  whatsoever 
to  her  at  any  other  time  or  times  or  in  any  other  manner 
given  limited  or  reserved  or  belonging  to  or  vested  in  or 
enabling  her  in  this  behalf  in  anywise  howsoever  and  in 
exercise  and  execution  of  the  same  partially  but  com- 
pletely and  finally  and  so  far  only  as  concerns  or  relates 
to  the  said  sura  of  30,0002.  part  of  the  said  sum  of 
'iSOflOOL  and  without  prejudice  to  the  exercise  and  exe- 
cution of  any  power  or  authority  now  vested  in  her  the 
said  Elizabeth  Booth  to  direct  and  appoint  the  residue 
of  the  said  sum  of  1^,000/.  doth  by  this  present  deed 
or  writing  by  her  sealed  and  delivered  in  the  presence  of 
and  attested  by  the  credible  person  or  persons  whose 
name  or  names  is  or  are  intended  to  be  hereupon  in- 
dorsed as  a  witness  or  witnesses  to  the  execution  hereof 
by  her  absolutely  and  irrevocably  direct  and  appoint  the 
sum  of  30,000/.  of  lawful  money  of  Oreat  Britain  part 
of  the  said  sum  of  1^,000/.  so  by  the  said  will  of  the 
said  John  Williamson  given  and  bequeathed  for  the  use 
and  benefit  and  to  be  at  the  absolute  disposal  of  the  said 
Elizabeth  Booth  as  hereinbefore  is  mentioned  of  the 
stock  funds  and  securities  in  or  upon  which  the  said 
sum  of  30,000/.  shall  for  the  time  being  be  laid  out  or 
invested  unto  and  to  be  paid  or  assigned  transferred  and 
made  over  unto  the  said  John  GriUyatt  Booth  his  exe- 
cutors administrators  or  assigns  from  and  immediately 
after  the  decease  of  the  said  Elizabeth  Booth  in  case 
she  shall  happen  to  die  in  the  lifetime  of  the  said  John 
Gillyatt  Booth  her  husband  absolutely  to  and  for  th 
proper  use  and  benefit  of  the  said  John  Gillyatt  Boo 
his  executors  administrators  or  assigns  or  otherwise 
he  or  they  shall  direct  or  appoint  and  to  or  for  no  othe 
intent  or  purpose  and  in  no  other  manner  whatsoever. 


.c 
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The  Defendant  the  Reverend  John  Alington  was  the        1866. 

sole  surviving  executor  of  the  will  of  John  Williamson      "^'^^^ 

Booth 
and  he  had  taken  from  John  CHllyatt  Sooth  (who  was  «. 

indebted  to  the  estate  of  John  Williamson  to  the  amount     Aumotou. 
of  60,000/.)  an  assignment  of  the  30,000/. 

The  estate  of  John  Williamson  turned  out  insufficient 
to  pay  the  whole  legacy  of  1^0,000/.  in  full  and  the 
Plaintiff  George  Booth  the  lunatic  excepted  to  the 
Master's  report,  which  in  effect  declared  that  John  Gil- 
lyatt  Booth  was  entitled  to  the  whole  of  the  30,000/.  as 
a  certain  and  specific  sum  irrespective  of  the  amount 
that  the  estate  might  produce.  The  Plaintiff  contended 
that  John  Grillyatt  Booth  only  took  .this  sum  as  an 
aliquot  part  of  the  120,000/.  and  that  on  the  estate 
turning  out  insufficient  to  pay  the  whole  legacy  in  full  it 
was  liable  to  abate  rateably  with  the  other  proportions  left 
by  the  will,  and  that,  the  appointment  being  made  under 
the  will,  John  GUlyatt  Booth  was  consequently  in  the 
same  position  as  any  other  person  taking  directly  under 
the  will.  Since  the  death  of  John  Gillyatt  Booths  John 
Booth  the  brother  of  the  lunatic  was  appointed  his  com- 
mittee. 

The  exception  came  on  to  be  heard  before  the  Vice- 
Chancellor  Stuart  on  the  16th  April  1856  when  his 
Honor  allowed  the  exception  and  made  a  declaration 
that  the  30,000/.  was  not  to  be  paid  at  all  events  but 
rateably  out  of  the  120,000/.  From  that  decision  the 
Defendant  D.  T.  Coulton  the  executor  of  John  CHllyatt 
Booth  now  appealed  to  the  Lord  Chancellor. 

Mr.  Bacon  and  Mr.  Hardy  for  the  Appellant.  The 
only  ground  on  which  the  Vice-Chancellor  held  that  the 
specific  sum  of  30,000/.  appointed  ought  to  abate  was 

that 
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that  the  appointment  contained  the  words  *'  part  of**  but 
w«  sobmit  that  those  words  are  only  descriptive  of  the 
fund  on  which  the  appointment  was  to  operate.     It  is 
well  established  that  where  there  has  been  an  appoint- 
ment of  an  aliquot  part  of  a  settled  sum  and  the  fund 
sustains  a  loss  the  loss  must  be  borne  wholly  by  the 
persons  entitled  to  the  residue,  Oke  v.  Heath{a\  Shelley 
T.  JEarsfield{b),  Humphreys  v.  Humphreys  {c\  Burrow 
V.  Close (d\  2  Sugd.  Powers,  p.  24,  (ed.  6).     It  is  dear 
that  the  part  appointed  would  not  have  been  increased 
if  the  (und  had  been  augmented  and  there  is  no  reason 
why  it  should  be  influenced  by  a  depreciation.     In  the 
case  of  Rawlins  v.  McMahon  before  your  Lordship  as 
Vice-Chancellor  in  August  1851,  but  not  reported,  there 
was  a  power  of  appointment  over  a  sum  of  IZfXHOL 
anoDg  children  of  whom   there  were   seven,  and  the 
donee  of  the  power  having  appointed  1, 715^1  to  one  of 
the  children  and  the  fund  ultimately  only  realizing  little 
more  than  3,000/.  it  was  held  by  your  Lordship  that  the 
appointee  was  entitled  to  be  paid  her  appointed  sum  it 
foil,  though  there  could  be  no  doubt  but  that  the  ap* 
pointment  was  intended  as  and  for  the  one-seventh  share 
of  the  12,000/. 

Mr.  Matins  and  Mr.  Shebbeare  for  the  Plaintiff  in 
support  of  the  Vice-Chancellor's  decision.  Under  the 
will  of  the  testator  all  the  children  of  Mrs.  Booth  took 
vested  interests  in  default  of  appointment  and  the  power 
if  exercised  could  only  take  effect  as  a  testamentary 
instrument  and  looking  at  it  as  such  it  must  be  read  as  if 
made  by  the  will  of  the  author  of  the  power  and  all 
persons  taking  under  it  must  abate  proportionally.  Un- 
less 

(n)  1  Fes.  135,  see  p.  142.  (c)  2  Cor,  184. 

(6)  I  Rep.  in  C.  110.  {d)  11  Ir.  Rep.  391. 
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less  a  contrary  intention  is  apparent  on  the  will  it  must  1856. 
be  presumed  that  a  testator  considers  that  he  has  pro- 
perty sufficient  to  answer  all  his  legacies  and  that  he  has 
an  equal  intention  that  all  his  legatees  should  be  equally 
paid  and  in  case  of  a  deficiency  of  assets  all  must  abate 
equally;  Beeston  v.  Booth  (a\  Page  v.  Leapingwe1l(b). 
We  submit  that  the  30,000/.  was  no  more  appointed 
than  the  residue  was  unappointed.  Mrs.  Booth  used 
the  expression  '^  part  of"  as  equivalent  to  and  in  the 
sense  of  ''being  one-fourth  part  of"  and  under  such 
circumstances  there  can  be  no  doubt  as  to  the  correct- 
ness of  the  Vice-Chancellor's  construction.  The  case 
of  Rawlins  v.  McMahon  was  decided  without  argument, 
having  been  heard  as  a  short  cause  on  the  eve  of  the 
long  vacation. 

Mr.  Craig  Mr.  Selwyn  and  Mr.  E.  Hawkins  for  the 
Defendant  the  ^v.JohnAlington  supported  the  decree. 

Mr.  Elmsley  and  Mr.  Mackeson  for  J.  P.  Booth  ano- 
ther brother  of  the  PlaintiflTs. 

Mr.  Hardy  in  reply  cited  Petre  v.  Petre{c)  and  Vivian 
▼.  Morthch  (rf). 

At  the  conclusion  of  the  argument  the  Lord  Chan- 
cellor said  he  would  not  then  finally  dispose  of  the 
appeal  without  further  consideration  but  intimated  his 
opinion  that  the  case  was  not  governed  by  that  of  Page 
V.  LeapingweU(b)  inasmuch  as  the  words  used  by  the 
donee  of  the  power  in  the  present  instance  did  not  ap- 
pear to  him  to  be  tantamount  to  an  appointment  of  an 

aliquot 

(a)  4  Mad.  161.  (c)  14  Beav.  196. 

(6)  18  Vei.  463.  (d)  21  Bern.  252. 
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1856.       aliquot  portion  of  a  fuod  but  incUcated  rather  the  ap- 
pointment of  a  definite  sum. 


Dec,  5.  The  Lord  Chancellor. 

The  main  question  depends  upon  the  true  construe- 
tion  of  the  deed  of  appointment,  namely  whether  Mrs. 
Booth  has  thereby  appointed  the  sum  of  SOflOOL  ab- 
solutely or  whether  she  only  intended  to  appoint  one- 
fourth  part  of  the  sum  of  120,000/.  I  expressed  my 
opinion  yesterday  on  this  point  to  the  effect  that  the 
former  was  the  true  construction,  and  having  since  con- 
sidered the  matter  carefully  I  have  arrived  at  the  conclu- 
sion that  that  opinion  which  I  at  first  formed  is  perfectly 
correct  I  think  the  appointrix  Mrs.  Booth  meant  to 
give  not  an  aliquot  part  of  what  she  had  power  to  ap- 
point but  an  absolute  sum  of  30,000/.  and  that  when  she 
used  the  expression  **  part  of "  she  merely  meant  to 
designate  the  fund  out  of  which  the  30,000/.  was  to  be 
paid.  If  I  were  to  indulge  in  speculation  as  to  the 
intention  of  Mrs.  Booth  I  might  possibly  arrive  at 
the  right  solution  or  I  might  fail.  It  is  just  one  of 
those  cases  in  which  it  is  the  duty  of  the  Court  to 
extricate  the  meaning  from  the  language  and  the  words 
used  imply  as  plainly  as  language  can  speak  that  the 
appointee  is  to  take  30,000/. 

The  only  point  which  at  first  presented  any  diflScult; 
to  my  mind  was  the  clause  in  the  appointment  whi 
speaks  of  '^  the  stocks  funds  and  securities  in  or  upoi 
which  the  said  sum  of  30,000/.  should  for  the  time  bein 
be  laid  out  or  invested'*  but  I  think  that  Mr.  Hardy\ 
observation  is  correct  that  it  referred  only  to  the  stock 
funds  and  securities  in  which  the  30,000/.  might  happe 
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to  be  invested  at  the  time  when  it  became  payable.  The 
provision  is  superfluous,  and  would  have  been  implied  if 
it  had  not  been  inserted.  With  all  deference  therefore 
to  the  Vice-Chancellor  though  with  the  hesitation  which 
I  always  feel  when  I  differ  from  the  opinion  of  so  learned 
a  Judge  I  think  Mrs.  Booth  meant  to  appoint  an  absolute 
sum  of  30,000/.  I  need  not  speculate  upon  what  I  might 
have  thought  if  she  had  gone  on  to  say  '^  I  appoint  the 
residue  to  my  children.'*  She  however  makes  no  ap- 
pointment of  the  residue  which  therefore  goes  in  accord- 
ance with  the  direction  contained  in  the  will  of  her  father. 
The  decree  of  the  Vice-Chancellor  must  therefore  be 
varied  in  conformity  with  the  opinion  I  have  expressed. 


1856. 


With  respect  to  the  manuscript  case  of  Rawlins  v. 
McMahon  which  was  referred  to,  I  may  observe  that 
I  have  since  looked  at  my  notes  of  that  case ;  it  was  not 
beard  as  a  short  cause.  The  case  of  Chambers  v.  Cham- 
bers {a)  was  then  cited  though  it  has  not  been  cited 
in  the  argument  of  the  present  case.  1  can  hardly  say 
that  I  quite  coincide  with  Lord  King  in  his  judgment  in 
Chambers  v.  Chambers  (a) :  it  was  decided  at  the  time  of 
the  South  Sea  Bubble  when  there  were  some  strange 
decisions.  There  a  father  on  the  marriage  of  his  son 
Covenanted  to  lay  out  6,000/.  in  a  purchase  of  lands  to 
be  settled  in  strict  settlement  charged  with  2,000/.  for 
the  portions  of  younger  children  or  3,000/.  for  daughters 
if  there  were  no  sons  and  further  covenanted  to  settle  his 
own  estate  on  his  son  and  the  heirs  male  of  his  body. 
The  money  by  being  subscribed  into  the  South  Sea 
Company  was  reduced  to  3,000/.  and  Lord  King  decided 
that  the  eldest  son  was  not  to  bear  the  loss  but  that  the 
younger  children  were  to  abate  in  proportion. 


I  am 


(a)  Mouiey,  333. 
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I  am  not  satisfied  that  I  should  have  come  to  the  same 
conclusion,  but  the  principle  of  that  decision  does  not 
influence  the  present  question  at  all,  because  Lord  King's 
decision  rested  on  the  ground  that  the  case  fell  within 
the  principle  of  Page  ▼.  LeapingweU  (a)  and  he  under- 
stood the  covenant  to  mean  that  a  particular  sum  was  to 
be  invested  in  a  particular  manner  and  that,  there  being 
a  fund  so  invested,  two-thirds  of  it  should  belong  to  the 
eldest  son  and  his  issue  and  one-third  to  the  other  chil- 
dren. But  supposing  that  case  to  be  good  law,  still  it 
is  not  applicable  to  the  question  before  me ;  and  as  at 
present  advised  I  see  no  reason  to  doubt  that  my  decision 
in  Rawlins  v.  McMahon  is  correct  That  decision  rested 
upon  the  same  ground  as  that  on  which  my  judgment  is 
now  founded.  If  a  person  having  power  to  appoint  a 
fund  gives  a  particular  sum,  and  describes  it  as  "  part 
of"  that  fund,  what  right  has  the  Court  to  say  he  did 
not  mean  to  give  that  particular  sum.  It  is  always  the 
safest  way  in  all  such  cases  to  adhere  to  the  exact  h 
guage,  if  you  can  possibly  do  so;  any  other  interpretation:^ 
must  be  founded  on  mere  conjecture. 

(a)  18  Vei.  465. 
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HESSE  P.  BRIANT.  n    «  « 

Dec,  6,  8. 

npHE  question  in  this  case  was  whether  the  Plaintiff,     Before  The 
the  Rev.  James  Legrew  Hesse,  was   entitled   to    ^^^^  Loed 
enforce  against  the  Defendant,  Frederick  Caleb  Briant^   Ceawwoetm. 
the  specific  performance  of  an  Agreement  by  the  latter  ^-  *n^.  ^• 
to  sell  certain  premises  forming  the  subject  of  the  con-  the  same  soli- 
tract.     Vice-Chancellor  StuarL  before  whom  the  case  ^^}^  •^»  *® 

whom  B,  gave 

came  in  Jtine  1856,  made  a  decree  in  the  Plaintiff's  an  authority 

•       •-•     ^ 

favour,  and  the  Defendant  now  appealed.     The  following  ieir^rtafn 

are  the  material  facts  of  the  case.  property.  Act- 

ing on  this 
authority  M. 

The   Plaintiff  and    Defendant  were   both  clients  of  «n*«^^^  »nto  an 

_  !•  •         •»«•      ■MM'  17      1  ^     1  •     Agreement  With 

the  same  solicitor  Mr.  Mellersh ;  and  the  statement  in  H,  to  sell  the 
the  Bill  was,  that  on  the  6th  June  1853  the  Defendant  Y^^'^^^''u 

'  him  : — Held 

gave  Mr.  Mellersh  authority  to  sell  to  the  Plaintiff  the  that  this  was  a 
premises  in  question,  and  that  under  this  authority  Mr.  which^here" 
Mellersh  on  the  10th  June  1853  entered  into  the  Agree-  ^m  »  neces- 
ment  with  the  Plaintiff  which  it  was  the  object  of  the  utmost  open- 
suit  to  enforce.     The  fact,  that  such  an  authority  to  sell  ne«ofd^l»ng, 

■^  and  the  Court, 

was  given,  was  not  denied  by  the  Defendant,  but  he  not  being  satut- 

alleged  that  at  the  time  of  entering  into  the  Agreement  existed"in  the 
he  was  completely  under  the  control  of  Mr.  Mellersh^  case  before  it, 
and  he  insisted  that  the  position  in  which  Mr.  Mellersh  performanoB  of 

stood  towards  both  parties  vitiated  the  contract,  and  that  •*»«  agreement 

,        ,        .  «    ,  .  1 ,  .  entered  into, 

under  the  circumstances  of  the  case  it  could  not  be  en- 
forced. There  was  a  great  deal  of  conflicting  evidence, 
much  of  it  being  directed  to  the  question  whether  there 
had  not  been  fraud  and  misconduct  on  the  part  of  Mr. 
Mellersh  in  reference  to  the  contract  generally.  The  mode 
however  in  which  the  Lord  Chancellor  disposed  of  the 
case  renders  it  necessary,  in  addition  to  the  other  cir- 
cumstances 
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1856.  curostances  alluded  to  by  hfs  Lordship,  to  refer  only  to 
the  principal  point,  namely,  the  circumstances  which  led 
to  and  attended  the  giving  of  the  authority  by  the  De* 
fendant  and  in  consequence  of  which  the  contract  was 
formally  entered  into.  As  to  these  the  representations 
made  by  the  Plaintiff  and  Defendant  respectively  were 
in  substance  as  follows. 

The  Plaintiff  alleged  that  on  the  morning  of  the  6tli 
June  1853  the  Defendant  came  to  the  office  of  Mr.  Md' 
lerth  at  Godahning^  when  a  long  consultation  took  place 
between  him  and  Mr.  MelUrsh  on  the  subject  of  the 
propriety  of  selling  to  the  Plaintiff  a  certain  part  of  the 
property  about  which  there  had  been  some  negotiation 
between  the  Plaintiff  and  the  Defendant  as  &t  bad:  as 
the  year  184<8  when  an  estimate  of  the  rental  and  value 
had  been  made  and  reduced  into  writing  by  Mr.  Jckutm 
the  managing  clerk  of  Mr.  Mellersh  ;  that  the  Defeod- 
ant,  after  referring  to  the  estimate  of  1848  and  matarelj 
considering  the  subject,  came  to  a  determination  in  the 
presence  of  Mr.  Mellersh  and  Mr.  Johnson  to  sell  that 
part  of  the  property  for  600/.,  and  accordingly  Mr. 
Johnson  under  the  instructions  of  the  Defendant  wrote 
out  that  part  of  the  authority  which  related  thereto;  that 
when  this  had  been  done  the  Defendant  and  Mr.  Melr 
lersh  directed  their  attention  to  another  part  of  the  pro- 
perty, and  it  was  suggested  (but  whether  in  the  fint 
instance  by  Mr.  Mellersh  or  tlie  Defendant  the  Plaintiff 
was  unable  to  set  forth)  and  ultimately  determined  upon 
by  the  Defendant  that  the  offer  of  sale  of  the  first-men- 
tioned part  of  the  property  to  the  Plaintiff  should  be 
coupled  with  an  offer  to  sell  him  the  other  part  forfiOOL; 
that  at  about  this  stage  of  the  interview  the  Plaintiff 
called  at  Mr.  MellersVs  office  upon  other  business,  and 
when  he  was  announced  to  Mr.  Mellersh  the  Defendant 
and  Mr.  Johnson  retired  into  another  room  before  the 

Plainuff 
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Hesse 


Plaintiff  entered  Mr.  MeUersh's  room,  and  that  Mr.  1856. 
MeUersh  on  the  Plaintiff  entering  his  room  offered  both 
properties  to  him  for  l,\25l. ;  that  the  Plaintiff  upon  the  ^v. 
price  being  mentioned  was  rather  surprised  at  its  amount  Brunt. 
but  said  he  would  consider  of  it,  and  as  he  was  going  on  to 
Guildford  would  return  in  the  evening  and  give  Mr.  Mel" 
krsh  an  answer,  and  the  Plaintiff  then  left  the  office ; 
that  at  this  time  the  Plaintiff  did  not  know  that  the  De* 
fendant  was  with  Mr.  Johnson  in  another  room ;  that 
immediately  after  the  Plaintiff  had  left,  Mr.  Mellerth 
communicated  to  the  Defendant  what  had  taken  place 
between  himself  and  the  Plaintiff,  whereupon  Mr.  John-- 
son  acting  under  the  instructions  of  the  Defendant  added 
to  the  authority  that  part  which  related  to  the  second 
portion  of  the  property,  and  the  Defendant  then  signed 
the  authority,  but  particularly  requested  that  it  should 
not  be  known  or  mentioned ;  that  in  the  evening  the 
Plaintiff  returned  to  the  office  of  Mr.  Mellersh^  and 
agreed  with  Mr.  Mellersh  to  give  the  sum  asked  by  him 
namely  1,1 25Z. 

The  statement  of  the  Defendant  in  reference  to  the 
same  matter  was, — that  he  was  at  Mr.  MellersVs  office 
on  the  6th  June  1853,  and  that  on  that  occasion  Mr. 
Mellersh  advised  and  recommended  him  to  sell  the  pro- 
perty in  question,  but  that  he  did  not  state  that  the 
Plaintiff  was  desirous  of  purchasing  though  he  the  De- 
fendant was  aware  from  a  previous  conversation  that  the 
Plaintiff  wished  to  be  a  purchaser ;  that  he  the  Defend- 
ant did  not  see  the  Plaintiff  on  the  6th  June^  though  he 
bad  since  been  informed  that  the  Plaintiff  was  at  Mr. 
MellersKs  house  while  he  the  Defendant  was  there; 
that  in  consequence  of  the  advice  and  recommendation 
of  Mr.  Mellersh^  an  authority  was  prepared  which  he 
the  Defendant  signed  and  left  with  Mr.  Mellersh ;  that 
be  did  not  at  the  time  of  signing  the  authority  know  or 

suspect 


696  CASES  IX  CHAXCERY. 


1856.  suspect  that  Mr.  Mdknk  was  the  solicitor  of  the  Plain- 
tiff; that  Mr.  MeUenk  soppiessed  and  kept  secret  firooi 
him  antil  the  7th  October  1854  the  contract  entered  bto 
Beia«t.  ^i^  ihe  Plaintiff;  that  Mr.  Mdknk  did  not  on  the  6th 
June  1853  commonicate  to  him  anything  that  had  taken 
place  between  him  Mr.  MeOersk  and  the  Plaintifl^  and 
did  not  tell  him  or  lead  him  to  believe  that  he  had  had 
an  interview  with  the  Plaintiff  on  that  day,  or  that  he  was 
acting  or  in  anywise  antliorized  to  act  on  behalf  of  the 
Plaintiff;  that  he  the  Defendant  did  not  give  instructions 
for  the  preparation  of  the  authority,  and  that  any  in- 
structions that  were  given  were  given  by  Mr.  Aldlersk; 
that  he  did  not  request  that  the  documents  signed  by 
him  should  not  be  known  or  mentioned  but  that  Mr. 
Mellersh  advised  him  not  to  speak  of  what  he  had  done. 

It  may  be  here  mentioned  that  the  Vice-Chancellor^  io 
making  the  decree  appealed  from,  expressed  his  opinion 
that  the  evidence  as  to  unfairness  amounted  to  little  or 
nothing  that  seemed  important  to  his  Honor's  mind,  and 
as  to  the  rule,  which  it  was  said  would  not  permit  s 
person  in  a  confidential  relation  to  abuse  it  by  acting  on 
behalf  of  both  parties,  his  Honor  was  of  opinion,  that  be 
could  only  consider  what  was  done  by  the  Plaintiff  with 
regard  to  the  contract  as  done  by  himself  on  his  own 
judgment,  that  there  were  none  of  the  circumstances  to 
introduce  into  the  transaction  the  confidential  relation  in 
the  matter  of  the  contract,  that  it  was  the  Plaintiff's 
contract  influenced  only  by  his  own  judgment  and  not 
influenced  at  all  by  Mr.  Mellersh.     His  Honor  then 
added, — ''  If  there  had  been  upon  either  part  of  the  case 
even  a  doubtful  case  as  to  the  fairness  of  the  transacUoOi 
or  if  the  case  had  been  one  in  which  there  was  a  reason- 
able colour  for  treating  Mr.  Mellersh  as  acting  on  behalf 
of  Mr.  Hesse  in  the  matter  of  the  contract,  the  jurisdic- 
tion in  specific  performance  being  a  discretionary  one,  it 

would 
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would  I  think  have  been  the  duty  of  the  Court  to  have 
refused  its  assistance  to  the  performance  of  this  contract^ 
and  to  have  left  the  Plaintiff  and  the  Defendant  recipro- 
cally to  any  remedies  they  might  have  at  law ;  but  in  my 
opinion  the  case  is  one  in  which  on  both  grounds  the 
defence  so  entirely  fails,  that  I  cannot  satisfy  my  mind 
that  I  should  be  justified  in  treating  the  contract  as  an 
invalid  contract,  or  otherwise  than  as  a  binding  contract 
so  as  to  enforce  it  by  the  decree  of  the  Court/' 


Mr.  BacoUy  with  whom  was  Mr.  H.  Stevens,  for  the 
Plaintiff,  supported  the  decree  of  the  Vice  Chancellor. 

Mr.  Malins,  with  whom  was  Mr.  G.  M.  Giffard,  for 
the  Appellant 

He  submitted  that  it  was  unnecessary  to  establish  any 
case  of  direct  fraud :  it  was  enough  to  show  that  the  con- 
tract was  entered  into  under  circumstances  which  proved 
that  the  Defendant  was  not  adequately  protected,  and  it 
was  clear  that  Mr.  Mellersh  was  in  a  position  in  which 
he  could  not  properly  protect  the  interests  of  both  parties. 
He  insisted  that  on  grounds  of  public  policy  the  contract 
ought  not  to  be  enforced.  Mr.  Mellersh  had  placed 
himself  in  a  situation  in  which  his  interest  and  duty  con- 
flicted, and  this  the  Court  would  not  permit :  his  conduct 
also  had  not  been  straightforward ;  he  ought  on  the  6th 
June  to  have  let  the  parties  meet.  He  cited  Ex  parte 
James  (a),  Ex  parte  Bennett  (J),  In  re  Bloye*s  Trust  (c). 

Mr.  Bacon  replied. 


He  insisted  that  there  was  no  positive  rule  a:gainst  a 

solicitor 

(a)  8  Tet.  337.  (6)  10  Va.  381. 

(r)  1  Mac.  Sf  G   488. 
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solicitor  acting  for  both  parties  id  a  case  of  this  kind ; 
and  that  in  the  present  instance  everything  had  been 
fairly  and  properly  done. 

T%e  Lord  Chancellor. 

The  law  applicable  to  cases  of  this  nature  has  been 
well  settled  for  upwards  of  half  a  century:  the  simple 
question  is  what  are  the  obligations  imposed  on  a  person 
who  deals  for  his  own  benefit  or  as  the  agent  of  another 
with  the  property  of  one  to  whom  he  stands  in  a  fiduciary 
character.     I  quite  agree  with  what  fell  on  this  subject 
from  Lord  JSldon  in  Ex  parte  Bennett  where,  alluding 
to  the  facts  of  that  case,  he  says  (a), — ''  Upon  the  general 
rule  both  the  solicitor  and  the  commissioner  have  duties 
imposed  upon  them  that  prevent  their  buying  for  them- 
selves and  if  that  is  the  general  rule  it  follows  of  neces- 
sity that  neither  of  them  can  be  permitted  to  buy  for  a 
third  person^  for  the  Court  can  with  as  little  effect  ex- 
amine whether  that  was  done  by  making  an  undue  use  of 
the  information  received  in  the  course  of  their  duty  in 
the  one  case  as  in  the  other.**     The  principle  to  be  de- 
duced from  the  decided  cases  is,  that  there  must  be  entire 
good  faith^  and  in  the  instance  of  a  solicitor  it  is  incum- 
bent upon  him  to  satisfy  the  Court  that  he  has  done  as 
much  for  his  client  as  he  would  have  done  if  the  pur- 
chaser had  been  a  third  person.     I  think  this  principle 
applies  to  almost  all  cases,  and  applying  it  to  the  one 
before  me  I  do  not  come  to  the  same  conclusion  as  that 
arrived  at  by  the  Vice-Chancellor. 


The  first  question  is  was  Mr.  Mellersh  acting  as  tbe 
solicitor  for  both  parties ;  I  think  that  he  was,  but  if  I 
had  any  doubt  on  the  subject,  it  would  be  as  to  whether 

be 

(fl)  10  ^e^  400. 


Hesse 

V, 
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he  was  acting  for  Mr.  Briant.  It  is  quite  clear  that  he  1856. 
was  all  along  acting  as  the  professional  adviser  of  Mr. 
Hessey  who  had  consulted  him  on  the  matter  of  this  pur- 
chase, as  appears  by  the  items  in  his  bill  of  costs  which  Briant. 
is  in  evidence.  He  must  also  be  taken  to  have  been 
acting  for  Mr.  Briant,  Such  being  the  case,  there  was 
a  necessity  for  the  most  perfect  good  faith  and  openness 
of  dealing.  Was  there  however  this  openness  and  good 
faith  f  In  my  opinion  there  was  not.  It  appears  that  on 
Friday^  the  3rd  Juney  Mr.  MeUersh  had  an  interview 
with  Mr.  Briant:  on  the  next  day  he  wrote  to  Mr. 
Hesse  telling  him  that  the  property  was  for  sale;  and 
having  previously  appointed  Mr.  Briant  to  be  with  him 
on  Monday  the  6th,  he  writes  to  Mr.  Hesse  and  desires 
him  to  come  on  that  day  in  order  to  treat.  Now  I  don't 
find  that  this  was  ever  communicated  to  Mr.  Briant^ 
though  it  was  very  important  to  a  man  in  the  Defendant's 
position  to  know  who  was  likely  to  become  the  purchaser, 
as  if  he  had  known  that  Mr.  Hesse  was  the  person,  he 
might  have  insisted  upon  his  giving  a  higher  price.  If 
then  that  was  not  communicated,  it  would  in  my  opinion 
upset  the  whole  transaction,  because  any  fact  which 
ought  to  have  been  made  known  and  which  was  not 
communicated  would  be  enough  for  that  purpose.  The 
Plaintiff  came  to  Mr.  Mellersh's  office  accordingly  and 
had  an  immediate  offer  of  the  property  made  to  him 
which  he  accepted.  There  is  considerable  complication 
in  the  evidence  as  to  whether  the  Defendant,  who  was  at 
the  office  at  the  time,  was  made  acquainted  with  this  fact, 
and  knew  who  was  the  purchaser.  The  more  direct 
testimony  is  that  Mr.  Hesse's  name  was  not  mentioned  to 
Mr.  Briant,  and  that  Mr.  Briant  did  not  know  that  he 
was  there.  I  think  it  very  unlikely  that  any  express 
authority  had  been  then  given  by  the  Defendant  to  sell 
to  the  Plaintiff,  judging  from  the  language  of  the  letter  in 
which  Mr.  Mellersh  subsequently  communicated  the  fact 

Vol.  VI.  TT  D.M.G.      of 
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1856.       of  the  sale  to  the  Defendant,  and  in  which  he  does  not 
mention  the  name  of  the  purchaser. 

The  circumstances  show  conclusively  to  my  mind  that 
there  was  not  that  fair  open  dealing  between  the  parties 
which  the  relation  in  which  they  stood  to  each  other  de- 
manded.    Although,  therefore,  I  do  not  lay  it  down  that 
an  agent  cannot  act  for  and  bind  opposing  parties,  yet  it 
must  appear  that  the  principals  were  at  arms  length  in 
the  transaction ;  and  it  would  require  a  very  strong  case 
to  make  this  out  where,  as  in  the  present  instance,  a 
vendor  and  purchaser  are  together  in  the  same  house,  but 
the  vendor  is  excluded  from  the  room  where  the  negotia- 
tion is  going  on,  and  the  agent  does  not  disclose  to  them 
both  the  whole  nature  of  the  dealing.      Mr.  Britmi 
having  entrusted  to  Mr.  Mdlerth  the  conduct  of  the  sale, 
it  seems  to  me  quite  impossible  to  sanction  such  a  pro- 
ceeding as  that  which  took  place.   The  case  is  not  in  my 
opinion  one  in  which  relief  ought  to  have  been  granted^ 
but  one  in  which  the  bill  ought  to  have  been  dismissed 
with  costs. 
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SMITH  V.  SPENCER.  ^    ^  ,^  „ 

Dee.  9, 10, 11. 
npHIS  was  an  appeal  from  a  decision  of  Vice-Chan-     Before  The 

cellor  Sttiart  upon  questions  of  construction  arising    ^^/^^  Lord 
on  the  will  of  Esther  Houldin,  and  to  determine  which   Cranworth. 
a  Special  Case  was  submitted  for  the  opinion  of  the  A  ^^^**  ^^* 
Court  under  the  Act  18  &  14  Vict  c.  35.  tees  certain 

freehold  pre- 
mises ID  trust 

The  Case  stated  that  E.  Houldin  by  her  will,  dated  ^  receive  the 
the  24th  December  1829,  gave  and  devised  as  follows, —  paying  there- 

"  I  give  and  devise  unto  and  to  the  use  oi  John  Bott  ouja"  proper 
\  .  .  .  .  outgoings  and 

and  John  Hophins  and  their  heirs  all  my  freehold  mes-  apiHying  there- 
suages  or  tenements  malthouses  buildings  land  and  ap-  thoueht^ 
purtenances  situate  in   Warwick  street  BordesUy  near  any  money 
Birmingham  aforesaid  Upon  trust  that  the  said  John  maintenance  of 
Bott  and  John  Hopkins  and  the  survivor  of  them  and  ^  ^*  *J\^®' 
his  heirs  or  their  or  his  assigns  shall  receive  the  yearly  cumulate  until 
rents  of  the  said  premises  and  after  paying  thereout  all  5ta'  ^w    t- 
proper  outgoings  for  repairs  or  otherwise  and  applying  one  and  then 
thereout  if  they  or  he  shall  think  fit  so  to  do  any  money  ^cumulations 
in  or  towards  the  maintenance  education  or  other  benefit  ^  ^^™  ^"^  ^^. 

n   -r-i       1      •    1     n  i    o  n  i  '  -n     i  ^^  should  die 

OX  Frederick  Samuel  Spencer  son  of  my  late  nxece  Esther  under  such  uge 
Spencer  shall  let  the  residue  of  such  rents  accumulate  ?^^^°"^  ^^?^* 

*  ^         ^  ing  issue  hv- 

from  my  decease  until  he  shall  attain  his  full  age  of  ing  at  his  de- 

f«.,A»»«r  ^^^  cease  then 

twenty-one  .^^^  ^^^„^„. 

lations  should 
be  applied  for  the  benefit  of  the  person  to  whom  and  in  the  like  manner  and  form  as 
the  premises  were  limited  in  the  like  event,  and  when  F.  6'.  should  have  attained  twenty- 
one  then  the  trustees  were  to  stand  seised  of  the  premises  in  trust  for  him  in  fee,  but  if 
he  should  not  leave  any  issue  living  at  his  decease  then  the  trustees  should  stand  seised 
of  the  premises  in  trust  for  A.  S.m  fee,  and  HA,  S,  should  not  leave  any  issue  livinff 
at  her  decease  then  over.  F.  S.  attained  twenty-one.  and  died  without  ever  having  had 
isaue : — Held,  on  the  construction  of  the  will,  that  the  premises  vested  in  F,  S.  m  fee 
on  his  attaining  twenty-one  subject  to  be  divested  in  the  event  of  his  dying  without 
istue,  which  event  having  happened  the  limitation  over  in  favour  of  A.  S.  took  effect* 


Smith 

V. 
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1856.        twenty-one  years     And  then  shall  pay  such  accumula- 
tions to  him  but  if  he  shall  die  under  such  age  and  not 
leave  any  child  children  or  issue  living  at  his  decease  or 
Sfexcee.      jIj^jj  leaving  such  if  all  such  children  or  issue  then  living 
should  afterwards  die  under  the  age  of  twenty-one  years 
and  without  issue  living  at  his  her  or  their  death  or 
respective  deaths  then  such  accumulations  if  any  shall 
be  applied  for  the  benefit  of  the  like  other  person  or 
persons  and  in  like  manner  and  form  as  in  the  like  event 
such  Warwick  street  premises  are  limited  in  this  my  will 
and  when  the  said  Frederick  Samuel  Spencer  shall  have 
attained  his  age  of  twenty-one  years  then  shall  stand 
seised  of  the  said  Warwick  street  premises  Upon  trust 
for  him  his  heirs  and  assigns  for  ever     But  if  he  should 
not  leave  any  child  children  or  issue  living  at  his  de- 
cease or  then  leaving  such  if  all  such  child  children  or 
issue  then  living  should  afterwards  die  under  the  age  of 
twenty-one  years  and  without  any  issue  living  at  his  her  or 
their  death  or  respective  deaths  then  such  trustees  or  trus- 
tee shall  from  thenceforth  stand  seised  of  the  said  War- 
wick street  premises  Upon  trust  for  my  niece  Ann  Stnitk 
her  heirs  and  assigns  for  ever     And  if  the  said  Ann 
Smitk  should  not  leave  any  child  children  or  issue  living 
at  her  decease  or  then  leaving  such  if  all  such  child 
children  or  issue  then  living  should  afterwards  die  under 
the  age  of  twenty-one  years  and  without  leaving  any 
issue  living  at  his  her  or  their  death  or  respective  deaths 
then  such  trustees  or  trustee  shall  from  thenceforth  stand 
seised  of  the  said  Warwick  street  premises     Upon  trust 
for  my  relations  George  Groves  Rose  Hannah  Groves 
and  Lydia  Groves  in  equal  shares  as  tenants  in  conmoo 
and  for  their  respective  heirs  and  assigns  for  ever.** 

The  Case  then  stated  that  the  testatrix  died  on  the  7th 

January  1830,  that  Frederick  Samuel  Spencer  attained 

twenty-one  in  1845,  and  died  on  the  3rd  March  1835 

*  without 
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without  ever  having  had  issue,  leaving  the  Defendant 
John  Spencer  (the  only  son  of  his  father's  only  brother 
William  Spencer)  his  first  cousin  and  heir  at  law  him 
surviving;  that  Ann  Smith  intermarried  with  the  Plain- 
tiff William  Smith  ;  that  Lydia  Groves  on  the  {)th  June 
1835  intermarried  with  the  Defendant  Charles  Had- 
duch ;  that  the  Plaintiff  Ann  Smith  and  the  Defendant 
Lydia  Hadduch  respectively  concurred  in  the  Case  in 
their  own  right. 


1856. 


The  Case  then  stated  that  the  following  questions  had 
arisen  between  the  persons  claiming  to  be  interested 
under  the  will  of  JSstlier  Houldin  as  to  the  construction 
of  the  said  will: — First,  Whether  the  Plaintiff -4nn 
Smith  took  upon  the  decease  of  Frederich  Samuel 
Spencer  without  leaving  issue  living  at  his  death  an 
equitable  estate  in  fee  simple  in  the  Warwich  street  pre- 
mises defeasible  in  the  event  of  her  dying  without  issue 
living  at  her  decease,  or  what  other  estate  if  any  in  the 
said  premises  the  Plaintiff  Ann  Smith  took  under  the 
will : — or,  Secondly,  whether  Frederich  Samuel  Spencer 
upon  attaining  his  age  of  twenty-one  years  acquired  an 
absolute  indefeasible  equitable  estate  in  fee  simple  in  the 
Warwich  street  premises. 

The  matter  came  on  before  Vice-Chancellor  Stuart  on 
the  11th  July  1856,  when  his  Honor  made  an  order, 
declaring  that  Frederich  Samuel  Spencer  having  attained 
the  age  of  twenty-one  years  and  having  died  without 
leaving  issue  living  at  his  decease,  the  limitation  over  in 
favour  of  Ann  Smith  took  effect. 


The  Defendant  John  Spencer,  the  heir  at  law  of  F.  S. 
Spencer,  appealed  from  this  order,  on  the  ground  that 
the  declaration  ought  to  have  been  that  F.  S.  Spencer 
upon  attaining   twenty-one  acquired  an  absolute  inde- 
feasible 
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1856.        feasible  equitable  estate  in  fee  simple  in  the  Warwick 
^"^^^^      street  premises.     The  appeal  now  came  oo  for  bearing 
accordingly. 

Mr.  Selwyn  and  Mr.  T.  Terrell^  for  the  Appellant. 

They  contended  that  it  was  clear  that  the  gift  of  the 
accumulations  of  the  rents  was  absolute  in  the  event  d 
F.  S.  Spencer  attaining  twenty-one,  and  submitted  that 
the  same  event  was  to  be  taken  as  regulating  the  vesting 
of  the  corpus  of  the  estate,  and  that  F.  S.  Spemcer 
having  attained  twenty-one  the  fact  of  his  dying  without 
issue  could  make  no  difference,  the  gift  over  being  only  to 
take  effect  in  the  like  event  as  that  which  applied  to  the 
accumulations  the  interest  in  which  had  clearly  become 
absolute.     They  insisted  that  the  general  rule  of  con- 
struction in  cases  like  the  present  was,  that  where  a  par- 
ticular time  was  fixed  for  the  happening  of  a  contingency 
and  there  was  a  defeazance,  the  defeazance  would  ha?e 
reference  only  to  the  happening  of  the  event  within  the 
period  fixed.     They  referred  to  Edwards^. Edwards(a)^ 
Brotherton  v.  Bury  (b).  Da  Costa  v.  Keir  (c),  Home  v. 
Pillans  (d). 

The  Lord  Chancellor  (without  calling  upon  the 
Respondent)  said, 

He  thought  that  the  Vice-Chancellor  was   perfectly 

right,  and  without  expressing  any  opinion  on  the  rule  of 

construction  which  had  been  relied  upon,  the  rule  roust 

give  way  to  the  express  words  in  this  will  which  in  his 

opinion  were  conclusive  against  the  contention  of  the 

Appellant:  he  should  therefore  dismiss  the  appeal  and 

say  nothing  about  the  costs. 

The 

(a)  15  Bern.  357.  (e)  3  Rust.  360. 

(6)  18  Beav.  65.  {d)  2  Mjfl.  ^  K.  15. 
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7^  Lord  Chancellor  mentioned  the  case  on  the        1856. 
following  day  {Dec.  10),  and  stated  that  having  disposed 
of  it  without  hearing  both  sides  he  would  prefer  that  it 
should  be  regularly  argued,  and  it  might  therefore  come     Sfekcbr. 
again  into  the  paper  as  a  part  heard  appeal. 


Mr.  Craig  and  Mr.  Springall  Thompson^  for  the  Plain-       -Dee.  11. 
tiff  A,  Smith,  supported  the  decision  of  the  Vice-Chan- 
cellor. 

They  noticed  the  argument  of  the  other  side  and 
relied  on  the  words  of  the  will :  they  distinguished  the 
present  case  irom  Home  v.  Pillans  (a),  and  likened  it  to 
BorastotCi  Case  (6)  and  Goodtitle  v.  Whitby  (c). 

[The  Lord  Chancellor  mentioned  Acher$  v. 
Phipps{d).'\ 

Mr.  A.  Boyd  Purcell  appeared  for  L.  Hadduck  whose 
interest  was  similar  to  that  of  the  Plaintiff. 

He  commented  on  Beachcroft  v.  Broome  (e)  and  Glover 
V  Monchton(f). 

Mr.  Selwyn  replied  and  relied  on  Edwards  v.  Ed- 
wards (g). 

The  cases  of  Doe  v.  Lea  (A)  and  Manjield  v.  Du- 
gard(i)  were  also  mentioned  and  commented  on  in  the 
course  of  the  argument. 

The 

(a)  2  MyL  ^  K.  15.  (e)  4  T.  R,  441. 

(b)  3  Rep,  19.  (/)  3  Ring.  13. 

(c)  1  Rurr.  228.  (g)  15  Reav.  357. 
(rf)  9  Rli.  430;  9  Ci  *  Fin.  (A)  3  T.  H.  41. 

583.  (i)  1  Eq.  Ca.  Abr.  195. 
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The  Lord  Chancellor  said. 

He  was  glad  that  the  case  had  been  fiilly  argued, 
though  the  result  was  that  he  had  come  to  the  same  con- 
clusion at  which  he  had  formerly  arrived. 

His  Lordship,  after  noticing  that  cases  like  the  present 
generally  depended  each  on  its  own  particular  circum- 
stances, went  into  a  minute  examination  of  the  wordii^ 
of  the  will,  and  stated  his  opinion  to  be  that  the  gift  to 
F,  S.  Spencer  was  not  a  contingent  gift  as  in  the  case  of 
Home  V.  Pillans  (a)  but  an  absolute  gift.  On  the  death 
of  the  testatrix  the  property  vested  in  F.  S.  Spencer  on 
his  attaining  twenty-one  as  equitable  tenant  in  fee  subject 
to  be  divested  in  the  event  of  his  dying  without  issue, 
which  event  had  happened.  The  appeal  must  therefore 
be  dismissed,  but  without  costs. 


His  Lordship  subsequently  handed  to  the  Reporters 
the  following,  in  reference  to  a  portion  of  the  Appellant's 
argument  of  which  no  particular  notice  was  taken  in  the 
judgment. 


"  The  argument  of  the  Appellant  deduced  from  the 
clause  as  to  the  disposition  of  the  accumulated  rents  in 
the  event  of  F.  S.  Spencer  dying  under  twenty-one  with- 
out issue  living  at  his  decease,  is  evidently  founded  on  a 
fallacy.  The  trustees  are  directed  to  stand  seised  of  the 
corpus  of  the  estate  in  trust  for  F.  S,  Spencer  and  bis 
heirs,  but  with  an  executory  devise  over  in  case  he  should 
die  without  issue  living  at  his  death,  that  is,  in  case  he 
should  so  die  either  under  twenty-one  or  not  under 
twenty-one. 

"The 

{a)  2  Afy.  4  K.  15, 
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''  The  clause  as  to  the  accumulated  rents  provides  that 
they  shall,  in  case  F.  S.  Spencer  should  die  under  twenty- 
one  and  without  issue  living  at  his  decease,  go  to  the 
persons  who  on  that  event,  that  is,  his  death  under 
twenty-one  without  issue,  would  take  the  corpus;  but 
that  is  one  of  the  events  on  which  the  executory  devise 
over  is  to  take  effect:  therefore  the  accumulated  rents 
mast  then  go  to  the  executory  devisee  of  the  corpus. 
It  does  not  however  follow  that,  because  in  such  a  case 
the  corpus  and  the  rents  go  together,  therefore  the  corpus 
h  never  to  go  over  unless  when  the  accumulated  rents 
are  to  go  in  the  same  channel :  these  are  to  go  over  only 
when  F.  S.  Spencer  dies  under  twenty-one  without  issue 
living  at  his  decease ;  the  corpus  is  to  go  over  at  what- 
ever age  he  dies,  provided  only  he  leaves  no  issue  living 
at  his  decease.  I  have  said,  dies  without  issue  living  at 
his  decease :  I  am  aware  that  the  provision  extends  also 
to  the  case  of  his  leaving  issue  but  such  issue  dying  un- 
der twenty-one*  This  however  makes  no  difference  in 
principle." 
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Dec  19.  OTTER  V.  LORD  VAUX  and  Othen. 

Mm  The  rpHE  BiU  in  this  suit  waa  filed  by  CkarUt  Otter, 

ttllar  LoftD  claiming  onder  a  transfer  from  W,  F.  Crtaek  of  a 

CftAflwoBta.  second  mortgage  on  a  certain  freehold  estate  called  the 

L^SK  ^«ft«»e«ate  in  Jf««o«/A.««,  and  it  prayed  the  usuJ 

two  suecetftTe  accouDt,  and  the  payment  of  what  should  be  found  due 

hi«  e«i«te  to  ^^  ^^^  security,  and  in  default  that  the  Defendants  might 

different  per-  be  foreclosed.     The  first  Defendanto  on  the  record  wcie 

um%  purchaicd  .  .^  ^^  -~ 

the  ettat^  from  Lord  Vaux  and  J.  C.  JUoMtyn,  the  executors  of  Jz.  Moh 

•  ee'^lTine'  ^^  ^^^  ^**  *°  equitable  mortgagee  of  the  premises 
uudtf  a  power  under  a  deposit  of  deeds  made  subsequently  to  a  por- 
uined  in  hb  cl>A^  of  the  estate  by  W.  Llewellyn  the  party  entided 
mofUjftge:  th«  to  the  equity  of  redemption  firom  H,  Goude  the  firet 
inotirv  WM  not  mortgagee  selling  under  a  power  of  sale  contained  in 

•urtlcientio       |,jg  gecurity:    the  other  Defendants  were   the  said  W, 

pay  otitne  •' 

firitmorttfage:  Llewellyn^  the  representatives  of  W,  Williams  a  mort- 

the'mortg«gor  8^8^^  ranking  third  at  the  time  of  the  sale,  and  Mary 
coM  not  by  Llewellyn  a  mortgagee  under  a  deed  executed  subse- 
(lrf«'iit  the  title  qucntly  to  the  sale  and  expressly  made  subject  to  the 
ofilioiccond     charge  of  the  first  DefendanU.     The  Plaintiff  claimed 

niortgngcc.  11.  #• 

Wtivthrr       under  the  circumstances  to  have  become  first  mortgagee 

i!ll"r!Ili"^/ftl?o  ^"  ^^^  estate:    the  executors  of  H.  Mostyn  and  if. 

rMato  had  Llewellyn,  on  the  other  hand,  claimed  to  have  priority 

■imigor  and*  ^^^^  ^'^®  Plaintiff,  on  the  ground  that  W.  Llewellyn  had 

ii\ib»e(|ucnily  by  means  of  his  purchase  acquired  a  new  title  to  the 

purcliaicd  from  ^r.       ^1  n       vrr      «    .    ^  «  « 

Kuch  Mtrangor  estate.  Vice-Chancellor  Wood,  before  whom  the  case 
by  the  mort-     originally  came,  made  a  decree  dated  the  19th  June  1856 

in  favour  of  the  Plaintiff,  and  firom  this  decree  the  D^ 
fendant  Mary  Llewellyn  now  appealed.  The  following 
were  the  facts  giving  rise  to  the  question. 


Otter 
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By  Indentures  of  Lease  and  Release,  dated  the  13th        1856. 
and  14th  October  1837,  the  Bedwas  estate,  which  was 
then  vested  in  Jane  Llewellyn  widow  for  life  with  re- 
mainder in  fee  to  her  son  the  Defendant  William  Llew-   ^^^^^  y^vx 

and  Olhert. 

ellyn,  was,  together  with  other  estates  (all  the  property 
o{  Llewellyn  Llewellyn  deceased  the  late  husband  of  Jane 
Llewellyn  and  father  of  William  Llewellyn)  conveyed  to 
Henry  Goude  by  way  of  mortgage  to  secure  4,000Z.  and 
interest ;  and  Jane  Llewellyn  and  William  Llewellyn  co- 
venanted with  Henry  Goude  to  pay  the  mortgage  money 
and  interest,  and  for  title  in  the  usual  way;  and  the 
deed  contained  a  power  of  sale  to  be  exercised  by  Henry 
Goude  in  default  of  payment. 

By  Indentures  of  Lease  and  Release,  dated  the  12th 
and  13th  days  of  January  1838,  after  reciting  the  making 
of  the  mortgage  to  H,  Goude,  Jane  Llewellyn  and  Wil- 
liam  Llewellyn  concurred  in  conveying  the  same  estates 
to  W.  F.  Geach  in  fee  '*  subject  to  the  said  mortgage  for 
4,000/.  to  the  said  Henry  Goude''  by  way  of  mortgage 
to  secure  1,520/.  and  interest;  and  the  mortgage  con- 
tained covenants  by  J,  Llewellyn  and  W.  Llewellyn  to 
pay  the  1,520/.  and  interest  and  for  title  including  a  co- 
venant for  further  assurance  of  the  mortgaged  premises 
"  subject  as  aforesaid"  to  W,  F.  Geach  in  fee  by  Jane 
Hewellyn  and  William  Llewellyn  and  their  heirs  and 
**  all  other  persons  whosoever  having  or  lawfully  or  equi- 
tably claiming  or  who  shall  or  may  have  or  lawfully  or 
equitably  claim  any  estate  right  title  or  interest  in  or  to 
the  said  hereditaments." 

A  Memorandum  of  this  second  mortgage  was  indorsed 
upon  the  first  mortgage  deed. 

By  Indenture  dated  the  \5\\i  January  1838  the  Bedwas 
estate  was  further  mortgaged  to  W.  Williams  to  secure 

450/. 
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1856.        450/.  and  interest,  and  a  Memormndum  of  tbU  mortgage 
'^^'^^       was  indorsed  on  the  indenture  of  the  144h  October  1837. 

Ottee 

V. 

i^  oi^'^  By  Indenture  dated  the  6th  Jufy  1838  W;  F.  Omek 
assigned  his  mortgage  security  to  the  Plaintiff  Id  the 
present  suit 

On  the  28th  January  1840,  H.  Goude,  acting  on  the 
power  of  sale  cont^ned  in  his  mortgage  deed,  put  up 
the  Bedwas  estate  for  sale  by  public  auction,  but  it  was 
bought  in.  About  a  fortnight  afterwards,  and  acting 
under  the  same  power,  he  contracted  to  sell  the  estate 
to  one  John  Davies  for  1,1501  J,  Davits  afterwards 
agreed  to  give  up  his  interest  in  the  contract  in  favour 
of  W.  Llewellyn  for  5/.,  and  signed  a  Memorandum  to 
that  effect.  In  pursuance  of  this  agreement  W.  ZleW' 
ellyn  paid  the  1,150/.,  and  by  Indentures  of  Lease  and 
Release,  dated  the  3rd  and  4th  August  1840,  H.  Gamii 
conveyed  the  Bedwas  estate  to  W.  Uewellyn.  It  was 
distinctly  denied  that  there  was  any  previous  under- 
standing between  «/.  Dames  and  W.  Llewellyn,  or  that 
J.  Davies  had  contracted  to  purchase  otherwise  than  on 
bis  own  account  and  as  a  bon&  fide  purchaser. 

H,  Goude  sold  the  rest  of  the  property  comprised  in 
his  mortgage  to  other  persons;  but  it  did  not  a|^r 
that  the  whole  of  the  purchase  money  received  by  bio 
for  all  the  property,  including  the  Bedwas  estate,  ex- 
ceeded the  amount  of  his  mortgage  debt. 

In  May  1844  William  Llewellyn  deposited  the  In- 
dentures of  the  3rd  and  4th  August  1840  with  H,  Mot- 
tyn  by  way  of  equitable  mortgage  to  secure  140/.  and 
interest;  and  H.  Mostyn  having  died  in  August  184<5 
this  mortgage  became  vested  in  the  Defendants  Lord 

Vaux  and  J.  C.  Mostyn  his  executors.     H.  Mostyn  had 

been 
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been  concerned  as  agent  for  H,  Gaude  in  the  sale  to  W.        1856. 
Llewellyn^  and   bad  notice  of  the  mortgages  to  W.  F. 
Geach  and  W.  Williams, 


By  Indenture  dated  the  ^Ist  May  1853  W.  Llewellyn 
conveyed  the  Bedwas  estate  to  Mary  Llewellyn  by  way 
of  mortgage  to  secure  the  payment  of  1,192/.  \0s,  and 
interest  subject  to  the  equitable  mortgage  of  jET.  Mostyn. 
It  was  stated  that  the  greater  portion  of  this  money  had 
been  borrowed  by  W.  Llewellyn  from  Mary  Llewellyn 
for  the  purpose  of  making  the  purchase  of  the  estate  from 
H,  Goude.  M.  lAewellyn  bad  notice  of  the  mortgage  to 
W.  F.  Geach. 

A  report  of  the  case,  as  heard  by  the  Vice- Chancellor, 
will  be  found  in  the  2nd  Volume  of  Messrs.  Kay  and 
JokM&iis  Reports  p.  650. 

Mr.  James  and  Mr.  G.  M.  Giffard^  for  the  Plaintiff, 
supported  the  decree. 

The  question  is  whether  any  dealing  between  the  mort- 
gagor and  first  mortgagee  with  the  mortgaged  property 
can  cut  down  the  security  of  the  second  mortgagee,  in 
other  words,  whether  a  mortgagor  who  gets  in  a  first 
mortgage  can  hold  it  against  the  second  mortgagee.  The 
cases  of  Doe  v.  Pott  {a),  Frazer  v.  Jones  (b)^  Smith  v. 
Chichester  (c)  and  Persse  v.  Persse  (rf),  show  that  a 
mortgagor  cannot  be  allowed  to  set  up  any  interest 
acquired  by  himself  against  his  mortgagee.  Applying 
this  principle  to  the  present  case  the  decree  made  by  the 
Viee-Chanoellor  was  clearly  right.    The  case  was  in  fact 

governed 

(a)  2  Douglai,  709.  ((/)  Before  the  House  of  Lords 

(6)  5  Hare,  475.  1856 ;  since  reported  5  H.  L.  Ca. 

(r)  1  Connor  Sf  Latoson,  486.       682. 


Otter 

V, 

Lord  Vaux 
and  Others. 


Orrcft 
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I8a6.        goremed  by  the  decisions  in  TamlmmT.  Sieere(a\  Parry 

T.  Wngkt(b)  and  SmCft  t.  PiUIijmie).    The  mortgigor 

was  bound  by  his  corenant  for  further  aasaranoe;  the 

^?J[!1'    Defendanl  also  had  nodce  of  the  PUntiTs  tide, 
and  Otbcm 

Mr.  AwtpUett  and  Mr.  C  Rompdl^  for  the  Appelknt 

Thej  drew  attention  to  the  £ict  that  this  was  not  the 
case  of  a  purchase  by  the  mortgagor  (rom  the  mortgagee, 
the  property  having  been  bought  by  J.  Domes  and  pur- 
chased from  him  by  W.  Llewellyn.  The  Plaintiff's  charge 
was  on  the  equity  of  redemption  and  that  was  destroyed 
by  the  exercise  of  the  power  of  sale.   They  submitted  that 
the  estate  acquired  by  W.  Llewellyn  as  purchaser  was 
an  entirely  new  estate  and  was  not  one  which  he  was 
bound  to  convey  under  his  covenant  for  further  assurance: 
to  hold  the  contrary  would  be  to  turn  the  covenant  into 
one  for  further  security.     They  commented  on  TaubmM 
V.  Steere  and   the  other  authorities  referred  to  by  the 
Plaintiff,  insisting  that  the  present  case  was  distinguish- 
able from  them  in  its  circumstances  and  was  not  governed 
by  them :  they  also  referred  to  Gregg  v.  Arrott  (d)  and 
Watts  v.  Symes  {e)  as  showing  that  the  decision  in  Tad- 
min  V.  Steere  was  not  approved  of  and  ought  not  to  be 
followed. 


The  Lord  Chancellor. 

I  will  not  trouble  you  Mr.  James  to  reply,  as  I  have 
no  doubt  upon  this  case.  The  general  principle,  that  a 
mortgagor  cannot  set  up  against  his  own  incumbrancer 

any  other  incumbrance  created  by  himself,  is  a  propo- 

sidoD 

(a)  3  Mer.  210.  {4)  Uo^  4-  GoM^  246. 

(6)  5  Run.  142.  (f)  1  De  G.  Mae,  i  G.  240. 

(c)  1  Keen,  694. 
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sition  that  I  think  has  never  been   controverted.     In        1856. 
Toulmin  v.  Steerei^a),  and  one  or  two  other  cases  I      ^tT^"^^^ 

Otter 

believe  that  have  followed  it,  that  principle  was  carried  to  v. 

an  extent  which  has  been  questioned,  perhaps  it  is  now  ^^j  oth^^ 
considered  as  settled,  but  it  was  carried  to  an  extent  that 
might  have  admitted  of  an  argument  against  it.  In 
Toulmin  v.  Steere  it  was  held  that  a  prior  incumbrancer 
of  a  mortgagor  putting  himself  in  the  place  of  the  mort- 
gagor by  purchasing  the  equity  of  redemption  could  not 
set  up  his  own  prior  incumbrance  against  a  subsequent 
incumbrancer;  and  this  holding  has  been  subsequently 
followed.  Whether  or  not  that  was  founded  upon  a 
correct  application  of  the  old  rule,  we  need  not  now  in- 
quire, for  that  is  not  the  present  case,  which  is  strictly 
the  case  of  the  original  debtor,  the  original  mortgagor, 
striving  to  set  up  a  prior  incumbrance  created  by  himself 
against  a  subsequent  incumbrance  also  created  by  him- 
self. This  is  the  case,  unless  there  is  a  distinction  from 
the  circumstance  that  the  title  of  the  mortgagor  arose 
under  the  power  of  sale  of  the  first  incumbrancer.  I 
confess  that  I  agree  with  the  Vice-Chancellor  Wood  and 
think  that  to  make  any  distinction  on  that  ground  would 
be  sacrificing  substance  to  form.  The  case  is  therefore 
to  all  intents  and  purposes  that  of  a  mortgagor  liable  to 
pay  a  sum  of  money  to  his  first  incumbrancer  paying  it 
and  getting  a  transfer;  but  that  transfer  is  something 
which  upon  general  principle  he  cannot  set  up  against  a 
creditor  claiming  by  a  title  subsequent  to  that  of  the 
person  whose  charge  he  has  so  paid  ofi*:  he  pays  it  ofi* 
for  the  benefit  of  the  inheritance ;  and  all  persons  who 
are  entitled  to  any  portion  of  the  inheritance  under  him 
are  also  entitled  to  the  benefit  of  his  having  liquidated  a 
demand  prior  to  their  title. 

It 

(a)  3  Mer.  210. 
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Otter 

V. 

Lord  Vaux 
and  Othere. 


It  was  however  said  that  the  present  case  ^fliers  in 
this  respect,  that  this  is  not  to  be  treated  as  a  pardiase 
by  the  mortgagor  under  the  power  of  sale,  bat  as  a  pur- 
chase by  the  mortgagor  from  a  stranger  who  had  pur- 
chased under  the  power  of  sale.  If  that  had  been 
strictly  so,  if  this  had  been  a  sale  completed  to  DavU$ 
and  then  afterwards  Davies  by  an  independent  trans- 
action had  agreed  to  sell  to  Mr.  Llewellyn,  I  think  that 
might  have  given  rise  to  very  difficult  questions;  but 
that  is  not  the  case  in  any  sense.  I  do  not  mean  to  say 
that  there  was  any  deception,  or  that  anything  took  place 
different  from  what  purported  to  take  place.  It  was  no 
more  than  this,  that  originally  it  was  intended  that  Davies 
should  be  the  purchaser,  and  that  afterwards  it  was 
agreed  that  instead  of  his  being  the  purchaser  Mr. 
Llewellyn  should  be  the  purchaser,  and  as  a  sort  of  com- 
pliment to  him  Davies  for  that,  Mr.  Llewellyn  gave  hin 
51.  It  was  to  all  intents  and  purposes  the  same  as  if 
Mr.  Llewellyn  had  been  originally  the  purchaser,  or  as 
if  Davies  had  been  originally  the  purchaser  as  agent  br 
Mr.  Llewellyn,  I  cannot  make  any  real  distinction  upon 
that  ground. 


It  was  also  said  that  there  was  a  difference  here,b^ 
cause  the  purchase  money  was  actually  to  some  extent 
the  money  of  the  present  Appellant  who  was  the  sister 
of  Mr.  Llewellyn  the  purchaser.  That  however  comes 
to  nothing  when  it  is  sifted.  Mr.  Llewellyn  wished  to 
purchase,  but  had  not  the  means  to  do  so :  he  therefore 
borrowed  of  his  sister  900Z.  and  gave  her  a  bond  which 
she  accepted ;  but  that  cannot  place  her  in  a  different 
position.  When  Mr.  Llewellyn  purchased,  he  purchased 
outright  though  he  owed  some  money  to  his  sister,  and 
she  claims  as  an  incumbrancer  under  him,  and  takes  the 
same  title  as  he  takes.  It  might  no  doubt  have  been,  as 
it  was  put  in  argument,  that  without  purchasing,  the 

security 


Otter 
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security  might  have  been  transferred  to  the  sister  so  as  to        1856. 

make  her  merely  the  transferee  of  the  security;  but  that 

is  not  what  the  parties  chose  to  do.    The  sister  becomes 

a  creditor  of  her  brother ;  he  therefore  makes  himself   l^oR»  V^"^ 

and  Otbert. 

her  debtor,  and  she  cannot  be  in  a  different  position  to 
that  in  which  he  is  himself. 


The  case  thus  appears  to  me  tolerably  plidn,  and  I  do 
not  see  any  reasonable  ground  for  the  appeal :  I  must 
consequently  dismiss  it  with  costs. 


LANGLEY  v.  THOMAS.  d^  17, 20. 

fpHIS  was    an    appeal    by  the   Defendant  William    Before  THe 
Thomas   from    the  decision   of   Vice-Chancellor    celior  Lord 
Stuart  upon  the  construction  of  the  will  of  William  Crawworth. 
Thomas,     By  his  will  the  testator  after  giving  some  ^  tettator 
pecuniary  and  specific  bequests  appointed  his  daughter  commence- 

Jane  Langleu  to  act  as  guardian,  in  concert  with  his  son  ".*?'  ®^  ?**■  , 
^    ^  ©  7  ^  ^jH  appointed 

William  Thomas^  of  his  the  testator's  grandchildren  and  his  daughter 
he  appointed  his  said  daughter  to  be  executrix  of  his  certwiUi^hSr 
said  will ;  after  giving  certain  other  legacies  the  testator  «on  to  be 
added  ''  I  also  appoint  and  desire  in  this  my  last  will  ^ecutriz  ad- 

and  testament  that  my  son  William  Thomas  to  be  my  ^®^» ."  ^  ^ 

.  .  appoint  and 

executor   and    residuary  legatee    do   jointly  with   my  desire  in  thia 
daughter  Jane  LangUy  my  executrix  who  is  to  act  in-  J^^  tMtamcnt 
dependent  of  her    husband   and    be  guardian   to   the  that  my  son 
children  named  in  this  my  last  will  and  testament."  cutor"nd*r«Il- 

duary  legatee 

When  the  case  came  on  to  be  heard  before  the  Vice-  my  daughter 
Chancellor  Stuart  his  Honor  was  of  opinion  that  Jane  ™7  ^ecutrix 

^  who  18  to  act 

Langley  independent  of 
her  nusband 
and  be  guardian  to  the  children :" —  Held  that  the  ion  alone  was  entitled  to  the  residue. 
Vol.  VI.  U  U  D.M.O. 
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1856*  Langley  was  entitled  to  the  residue  jointly  with  her 

^'^^^'^^^  brother  William  Hiomas  as  well  as  to  act  jointly  as 

V.  executrix  and  guardian.     From  that  decision  the  De- 

Tbomas.  fendant  William  Thanuu  now  appealed. 

Mr.  Malins  and  Mr.  CoU  in  support  of  the  appeal 
contended  that  in  order  to  give  effect  to  the  construction 
of  the  Vice-Chancellor  it  was  necessary  to  make  great 
interpolations  and  alterations  in  the  will  whereas  by  the 
Defendant's  construction  it  was  only  requisite  to  supply 
the  omission  of  the  words  ''who  is''  after  the  words 
"  William  Thomas:' 

Mr.  Elmsley  and  Mr.  JBurdan  in  support  of  the  Vice- 
Chancellor's  decision.  If  the  object  of  the  testator  was 
only  to  appoint  Jane  Langley  guardian  by  the  last  clause 
in  the  will  that  clause  was  entirely  superfluous  as  he  had 
already  appointed  her  guardian  in  the  previous  part  of 
the  will.  The  only  sensible  interpretation  of  the  lan- 
guage which  was  inartificial  and  ungrammatical  was  (o 
attribute  to  it  the  meaning  which  the  Vice-Chancellor 
had  done ;  Boon  v.  Cornforth  (a).  Smith  v.  Pyhu  (&). 

The  Lord  Chancellor  suggested  that  the  next  of 
kin  ought  to  be  represented  on  the  record  as  it  appeared 
to  him  that  there  was  room  for  the  argument  that  the 
will  was  void  for  uncertainty. 


Bee.  20.  The  case  accordingly  stood  over  and  one  of  the  next 

of  kin  being  an  infant  a  guardian  was  appointed  for  biiQ 
and  the  argument  proceeded. 

Mr.  C  Hall  appeared  for  the  next  of  kin  and  con- 
tended 

(a)  2  Ves.  sen.  277.  (6)  9  Vet.  566. 
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tended  that  the  gift  was  clearly  void  for  uncertainty,  as  it 
affected  to  create  a  trust  for  a  purpose  which  was  not 
expressed  ;  Chapman  v.  Brown  (a),  Briggs  v.  Penny  (&). 

Mr.  Matins  in  reply. 
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The  Lord  Chancellor. 

I  have  no  doubt  that  William  Thomas  was  residuary 
legatee  but  the  question  is  whether  he  was  solely  or 
jointly  with  his  sister  interested  in  the  residue.  It  is 
difficult  in  cases  of  this  sort  to  speak  with  anything  like 
certainty  as  to  the  meaning  of  a  testator  when  couched 
in  such  ambiguous  language.  In  making  the  attempt 
however  I  regret  that  I  cannot  arrive  at  the  conclusion 
of  the  Vice-chancellor.  It  appears  to  me  that  the  tes- 
tator in  writing  the  sentence  ''  I  also  appoint  and  desire 
in  this  my  last  will  and  testament  that  my  son  &c."  had 
by  inadvertence  introduced  the  word  *'  that"  and  con- 
cluded the  sentence  forgetting  that  it  had  been  so  worded. 
The  yice-Chancellor  has  read  the  will,  striking  out  the 
word  'Mo"  which  I  think  is  a  violent  liberty  to  take 
with  the  language  of  the  will.  The  word  'Mo"  may 
have  been  meant  in  the  sense  of  to  act.  It  is  clear  that 
he  intended  his  executors  should  do  something;  what 
the  particular  duties  were  is  immaterial,  and  I  am  not 
called  upon  to  determine.  Although  I  think  it  a  very 
proper  case  to  have  been  argued  by  the  next  of  kin  yet  I 
have  come  to  the  conclusion  that  the  meaning  of  the 
testator  was  that  his  son  William  Thomas  should  be  his 
sole  residuary  legatee. 


(a)  6  ref.404. 


(6)  3  Mac.  if  G.  546. 
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Dec.  20, 24.  SWAINSON  v.  SWAINSON. 

£?cJi.    CHRISTOPHER  SWAINSON,  being  seised  and 
cellar  Lord  possessed  of  considerable  real  and  personal  estate, 

Cranwoeth.    jjy  j^jg  ^.jj  j^^gj  ^j^^  jj^j^  j,^^^^  1850  and  a  codicil 

denne^M       thereto  dated  the  24th  June  1851,  devised  and  bequeathed 

real  and  per-     ^\\  {jjg  i-g^i  g^^j  personal  estate  to  his  wife  Elizabetk 

•onal  estate  to  ,  , 

bit  wife :  she     Swainson  her  heirs  executors  administrators  and  assigns 

paldoff  off^e    ^^^  ^^^'    Many  of  the  lands  and  hereditaments  thus  de- 

mort^ge:—  vised  were  subject  to  various  mortgages  created  of  the 
Held  in  a  case  ^.     i     i      ^i     ^    -  , 

not  falling        ^^^^^^  respectively  by  the  testator. 

within  the 
Act  17  &  18 

Vict.  c.  US  The  testator  died  on  the  19th  December  1854;  and 

that  hor  heir  Elizabeth  Swainson  died  two  days  after  him,  on  the  21st 
was  not  enti-  ^  ' 

tied  to  have  December  1854,  intestate,  and  without  having  proved  his 
nJd^outof^^e  ^^''»  ^^^  without  having  done  anything  respecting  the 
personal  estate  mortgages.  JS.  Swainson  was  at  her  death  seised  of  or 
gagor.  entitled  to  the  real  estate  devised  to  her  by  her  husbtod 

.  ^,?*^®°  ^^^  of  personal  estate  chiefly  that  bequeathed  to  her  bj 

Beecher^  5  him. 

Madd.96, 

followed. 

The  Plaintiff  in  the  present  suit  was  Charles  Lo» 

Swainson  one  of  the  next  of  kin  of  E.  Swcdnson.    The 

Defendant  was  Edward  Christopher  Swainson  the  heir 

at  law  of  the  testator  and  of  E.  Swainson  and  also  the 

personal  representative  under   letters  of  administration 

granted   to  him  of  both   these  parties.     The  question 

raised  was  whether  the  Defendant  was  entitled  to  apply 

the  personal  estate  of  E.  Swainson  especially  that  part  of 

it  to  which  she  became  entitled  under  the  will  of  C» 

Swainson  in  paying  off  the  mortgage  debts  for  the  sole 

benefit  of  himself  and  to  hold  the  real  estates  which  de- 
scended 


SWAINBON 
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scended  to  him  from  JE.  Swainson  discharged  from  the  1856* 
mortgages:  the  Defendant  insisted  that  he  was  so  en- 
titled. The  Plaintiff  on  the  other  hand  contended  that 
he,  the  Plaintiff,  was  entitled  to  his  share  of  the  personal  Swaiwsow. 
estate  of  H.  Swainson  including  the  personal  estate  which 
came  to  her  from  her  husband  exonerated  and  discharged 
from  the  payment  of  the  mortgage  debts  and  charges  on 
the  real  estate ;  and  the  Bill  prayed  a  declaration  of  right 
accordingly.  The  time  of  the  deaths  of  Mr.  and  Mrs. 
Swainson  prevented  the  case  falling  within  the  provisions 
of  the  Act  17  &  18  Vict.  c.  113. 

The  cause  came  on  before  yice-Chancellor  Stuart  in 
July  1856,  when  his  Honor  made  a  decree  in  favour  of 
the  Plaintiff,  being  of  opinion  that  the  case  was  in  prin- 
ciple exactly  the  same  as  Scott  v.  Beecker  (a),  and  that 
the  heir  could  not  claim  to  hold  the  real  estate  exonerated 
fit>m  the  charges,  unless  he  could  show  that  he  inherited 
from  the  person  who  was  bound  to  pay  the  debt  which 
JE.  Swainson  clearly  was  not.  The  Defendant  appealed 
from  this  decision. 

Mr.  Elmsley  and  Mr.  Wichens  for  the  Defendant. 

We  submit  that  the  decision  in  Scott  v.  Beecher{a) 
on  which  the  Vice-Chancellor  proceeded  is  not  in  con- 
formity with  the  previous  authorities,  and  cannot  be  sup- 
ported :  it  is  now  brought  before  a  Court  of  Appeal  for 
the  first  time  and  ought  to  be  overruled.  The  authority 
of  Scott  V.  Beecher  was  indeed  followed  by  Lord  Lang^ 
dale  M.  R.  in  The  Earl  of  Hchester  v.  The  Earl  of  Car- 
narvon (&),  but  the  matter  was  not  discussed.  It  also 
appears  to  have  been  followed  in  Evans  v.  Smithson  a 
case  in  the  Exchequer  before  Lord  Lyndhurst  (unre- 
ported 

(a)  5  Madd.  96.  (6)  1  Beuv.  209. 
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ported)  but  on  what  grounds  is  not  known.  In  The  Earl 
of  Clarendon  v.  Barham  (a)  however,  which  came  before 
the  Lord  Justice  Knight  Bruce  when  Yice-Chancellori 
the  question  was  fully  argued,  and  authorities  were  re- 
ferred to  which  were  not  noticed  in  Scott  ▼•  Beecher,  and 
his  Honor,  though  he  made  a  decree  in  conformity  with 
the  decision  in  Scott  v.  Beecher,  stated  that  he  did  so 
contrary  to  his  own  opinion  and  in  deference  to  the  cases 
of  Scott  V.  Beecher  Evans  v.  Smithson  and  The  Earl  of 
Ilchester  v.  ?%«  Earl  of  Carnarvon,  This  really  raises 
the  question  whether  Scott  v.  Beecher  was  rightly  de- 
cided and  it  is  submitted  that  it  was  not*  The  principle 
of  the  earlier  cases  was  that  if  the  executor  or  legatee  of 
a  deceased  mortgagor  received  more  than  sufficient  to 
pay  all  the  debts  of  the  mortgagor  then  the  mortgage 
debt  became  the  personal  liability  of  the  devisee  of  the 
mortgaged  estate  and  as  between  his  real  and  personal 
representatives  his  real  representative  had  a  right  to  haTe 
the  real  estate  exonerated  at  the  expense  of  the  personal 
This  is  the  doctrine  of  Lord  Chief  Baron  CHlbert  Lex 
PrcBt,  315  (&)  and  it  is  also  supported  by  the  decision  in 
Earl  of  Belvedere  v.  Rochfort(c)  a  case  in  its  circum- 
stances 


(a)  1  Y.^C.  C.  C.  688. 

(6)  "  If  the  grandfather  mort- 
gages his  lands,  and  covenants  to 
pay  the  mortgage  monl?y,  and 
the  land  descends  to  the  father, 
and  the  father  dies,  leaving  a 
personal  estate  of  his  own,  it  shall 
not  go  in  exoneration  of  the  mort- 
gage of  those  lands  descended  to 
the  grandson,  because  the  per- 
sonal estate  of  the  father  was  not 
liable  to  the  grandfather's  debt, 
and  there  is  no  equity  that  any 
part  of  the  personal  fortune  of 
one  should  be  applied  in  ezone> 


ration  of  such  debt     Wheaee  U 
seems  that  if  the  father  had  iee» 
executor  to  the  grandfather^  and 
the  grandfather  had  left  assets,  to 
the  value  of  the  debt,  and  the  fa- 
ther had  converted  them  tohisow 
use,  then  so  much  of  the  fathers 
personal  estate  had  been  liebU  to 
the  payment  of  the  grandfather  $ 
debts  ;  and  the  grandson  could,  ts 
such  cote,  have  come  t^nm  ikeff 
Iher's  executors,  to  exonerate  tk 
mortgage  out  of  the  father**  per- 
sonal estate." 

(c)  5  Bro.  P.  C.  299. 
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stances  closely  resembling  the  present.  (See  also  Lcfrd 
Effingham  v.  Napier  (a).)  These  authorities  were  not 
brought  to  the  attention  of  Sir  W.  Grant  in  Scott  y. 
Seecher  and  it  is  not  therefore  to  be  assumed  that  if  they 
had  been  he  would  have  decided  as  he  did.  They  referred 
to  Bond  V.  England  (b). 

Mr.  Selwyn  and  Mr.  (r.  Simpson  for  the  Pldntiff 
supported  the  decision  of  the  Vice-Chancellor. 


1856. 


SWAINSOV 

V. 
SWAINSOM. 


This  appeal  is  an  attempt  to  overturn  a  rule  which  has 
been  established  for  a  long  series  of  years,  and  to  do 
this  in  favour  of  the  very  party  whom  the  Legislature,  as 
to  future  cases,  has  decided  shall  not  be  entitled  to  that 
which  is  now  sought  for  him.  In  addition  to  the  autho- 
rities in  the  Plaintiff's  favour  which  have  been  adverted 
to  on  the  other  side,  there  is  a  clear  recognition  of  the 
state  of  the  law  by  Lord  Truro  in  Hickling  v.  Boyer{c)\ 
there  all  the  cases  on  this  subject  had  been  cited  and 
his  Lordship  in  reference  to  them  says,  **  even  in  re- 
ference to  a  mortgage  the  cases  of  Scott  v.  Beecher 
The  Earl  of  Hchester  v.  The  Earl  of  Carnarvon  and 
The  Earl  of  Clarendon  v.  Barham  show  that  when  the 
mortgage  debt  was  not  the  original  debt  of  the  person 
whose  estate  is  to  be  administered  and  he  had  not  made 
it  his  own  otherwise  than  by  receiving  for  his  own  benefit 
firom  the  original  debtor  assets  sufficient  to  pay  all  the 
debts  of  such  original  debtor,  the  estate  must  bear  the 
burden,  even  though  the  person  whose  estate  is  to  be  ad- 
ministered has  charged  other  parts  of  his  property  with 
the  payment  of  all  his  debts,  and  though  by  receiving 
such  assets  he  has  made  himself  in  one  sense  personally 
liable  to  pay  the  mortgage."    With  regard  to  the  dictum 

of 

(a)  5  Bro.  P.  C.  221.  (6)  2  Ray  ^  J.  44. 

(c)  3  Mac.  Sf  G.  635 ;  see  p.  644. 


SWAIMIOH 

V. 
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1856.  of  Lord  Chief  Baron  Oilbert  it  is  to  be  observed  that  the 
first  part  of  the  passage  is  in  favour  of  oar  argument  uid 
that  the  deduction  from  it,  beginning  with  the  words 
SwAimoN.  <<  Whence  it  seems**  &c.  is  really  not  a  logical  seqaitor. 
The  passage  was  cited  to  Lord  Zyndhursi  in  JEkHnu  v. 
Smithson  but  his  Lordship  nevertheless  followed  Scott  v. 
Beecher.  The  case  of  JElarl  of  Belvedere  v.  Rochfort  (a) 
is  very  special  in  its  circumstances,  and  there  is  no  re- 
port of  the  judgment  of  the  House  of  Lords. 

Mr.  Ebnsley  replied. 

The  Lord  Chancellor  said. 

Some  propositions  connected  with  the  case  admit  of 
no  doubt  If  the  owner  of  an  estate  mortgaged  it  and 
died,  and  the  representative  of  his  real  estate  was  a  dif- 
ferent person  from  the  representative  of  hb  penoml 
estate,  in  this  case  the  real  estate  would  be  exonerated 
from  the  debt  at  the  expense  of  the  personalty.  Agiia 
where  the  real  and  personal  representative  of  the  mort- 
gagor was  the  same  person  no  question  could  arise. 
What  however  was  to  happen,  if  the  estate  having  cooe 
to  some  person,  that  person  died  and  his  representativei 
were  different,  his  real  estate  going  to  one  and  his  pe^ 
sonal  to  another?  It  was  here  that  the  question  arose. 
Without  saying  whether  there  might  be  a  preference  in 
favour  of  the  rule  being  one  way  rather  than  anotbefi 
the  only  point  of  importance  was  that  some  rule  should 
be  established.  I  have  always  understood  the  rule  to 
be  that  when  an  estate  in  mortgage  had  once  come  to 
the  hands  of  a  person  filling  the  character  of  both  reel 
and  personal  representative  of  the  mortgagor,  then  the 
charge  became  a  debt  of  that  person  and  was  only  is 
incumbrance  on  the  estate.  That  was  the  rule  laid  down 
in  Scott  V.  Beecher,  and  it  was  acted  on  by  Lord  Lynd- 

kmti 

(o)  5  Bro.  P.  C.  299. 
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hurst  in  Evans  t.  Smithson.    The  particulars  of  that  case 

•  

were  not  known^  but  the  rule  was  also  followed  by  Lord 
Langdah  in  The  Earl  of  Ilchester  v.  The  Earl  of  Car^ 
narvon  and  again,  although  with  reluctance^  by  the  pre- 
sent Lord  Justice  Knight  Bruce  in  The  Earl  of  Claren- 
don V.  Barham;  it  was  again  recognized  and  followed 
by  Lord  Truro  in  Hickling  v.  Boyer.  The  only  ne- 
cessity then  being  that  there  should  be  a  fixed  rule, 
there  must  be  some  very  strong  reason  shown  to  induce 
the  Court  now  to  say  that  all  these  Judges  were  wrong 
and  that  if  they  had  attended  to  those  cases  in  the  House 
of  Lords  which  haTe  been  mentioned  they  would  have 
decided  differently.  The  recent  Act  of  Parliament  has 
strictly  no  application  to  the  present  case,  and  need  nQt 
therefore  be  noticed.  The  reasons  before  stated  are  a 
8u£Bcient  ground  for  not  now  interfering  with  the  rule, 
and  for  holding  that  the  Vice-Chancellor  has  come  to  a 
right  conclusion.  I  will  however  before  finally  disposing 
of  the  appeal  look  into  the  case  oi  Earl  of  Belvedere  v. 
Rochfort,  and  mention  the  matter  again. 


1856. 

SWAIMION 

V. 
SwAIMtON. 


The  Lord  Chancellor  said, 

I  have  little  to  add  to  what  I  have  before  stated  on 
this  case.  The  circumstances  of  Earl  of  Belvedere  v. 
Rochfort  were  very  complicated  and  it  is  difficult  to  say 
CD  what  exactly  the  Court  there  proceeded.  But  whether 
the  law  was  then  understood  to  be  the  same  as  it  has 
since  been  settled  to  be  or  not,  it  was  not  sufficient  to 
raise  a  doubt  upon  the  present  occasion  after  the  rule 
has  been  acted  on  as  before  mentioned.  Neither  was  the 
present  a  very  favourable  time  for  the  Court  to  be  called 
on  to  disturb  the  rule,  when,  if  the  lady  had  lived  a  very 
short  time  longer,  the  Legislature  would  have  settled  the 
question.    The  appeal  will  therefore  be  dismissed. 


Dee.  24. 
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EVANS  V.  SAUNDERS. 

-^"^'jyjj^^'  EVANS  V.  EVANS.  - 

Feb,  26. 

Before  The     rFIHIS  was  an  appeal  from  the  decision  of  Vice-Chan* 

TICB8  ""  cellor  KindersUy  upon  a  special  case,  and  also  in 

A  donee  of  a    &  creditor's  suit  which  had  been  heard  at  the  same  Uooe. 

power  of  ap- 

Seed  or  wh/        ''^^  principal  question  in  dispute  was  twice  argued 

appointed  by     before  the   Vice-Chancellor,  and  is  reported  in  the  Ist 

deed  the  WDole  _^ 

fee,  reserving  Volume  of  Mr.  Drewrxfs  Reports  (a).  It  was  whether 
a  power  otx^  ^  donee  of  a  general  power  of  appointment  had  by  a  sue- 
new  appoint-  cession  of  deeds  each  revoking  the  uses  declared  by  the 
dMble  bV"  preceding,  deprived  herself  of  the  right  of  appointing  by 
deed.  By  a  will.  The  deeds  are  very  fully  set  out  in  Mr.  Drewr^i 
deed  2be  re-  Report.     The  following  is  a  short  abstract  of  them. 

yoked  the  uses, 

powers  limited  '^^^  original  power  was  contained  in  a  settlement  of  the 
and  appointed   iQ^jj  of  April  1794,  made  on  the  marriage  of  John  and  Amu 

by  the  former 

appointment,  JSvans,  whereby  lands  were  settled  to  the  following  uses 

tb*^  ^C^r^f  ^  ^"  ^^^  events  which  had  happened,  viz.  to  the. use  of  Anm 

reserving  a  Evans  for  life,  with  remainder,  after  certain  remainders 

▼oQBition  imd  ^hich   did  not  arise,  to  the  use  of  such   person  and 

new  appoint*  persons,  for  such  estate  and  estates,  interest  and  interests, 

cisable  by  ^o  ^^^  effect  at  such  time  or  times,  in  such  manner  and 

tK^  d  ^  h  ^^^^  ^  Anne  Evans j  notwithstanding  her  coverture,  by 

revoked  the  any 

uses,  trusts  and  (a)  Pages  415—654. 

powers  limited 

and  appointed  by  the  last  appointment,  but  declared  no  new  uses : — Held  that  she  had 
not  by  these  deeds  precluded  herself  from  exercising  the  original  power  by  way  of  tes- 
tamentary appointment 

A  power  is  not  necessarily  exhausted  by  a  revocable  appointment,  and  if  soch  an 
appointment  is  revoked  without  having  been  acted  upon,  the  power  is  generally,  if  noi 
universally,  still  exercisable. 

A  power  of  appointment  by  deed  or  will  is  a  single  power. 

A  power  of  revocation  and  new  appointment  confers  two  distinct  powers  which  may 
be  exercised  at  different  times. 

Montague  v.  Kater,  8  Ejch,  507,  approved  of. 
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any  deed  or  deeds,  writing  or  writings,  with  or  without 
power  of  revocation,  to  be  sealed  and  delivered  by  her, 
in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  or  by  her  last  will  and  testament  in  writing,  or 
any  writing  or  writings  in  the  nature  of  a  will,  or  by  any 
codicil  or  codicils,  to  be  by  her  signed,  sealed  and  pub- 
lished, in  the  presence  of  three  or  more  credible  wit- 
nesses, should  from  time  to  time,  and  as  often  as  she 
should  think  fit,  devise,  direct,  limit  or  appoint,  and  in 
default  of  such  devise,  direction,  limitation  or  appoint- 
ment, and  subject  thereto,  to  the  use  of  Anne  LewiSy  for 
her  life,  with  remainder  to  the  use  of  the  second  son  of 
Thomas  Saunders,  with  remainders  over. 


1855. 


Evans 

Saunders. 
Evans 

V. 

Evans. 


By  an  indenture  of  appointment  of  the  5th  of  June 
1830,  made  between  Anne  Evans  of  the  one  part  and 
William  Domes  and  Lewis  Evans  of  the  other  part, 
Anne  Evans,  in  exercise  of  the  power  contained  in  the 
deed  of  1794,  and  all  other  powers,  appointed  that  the 
land  should,  after  the  determination  of  the  estate  prior 
to  the  power,  remain  to  the  use  of  trustees  for  a  term 
of  ninety-nine  years,  to  secure  certain  annuities  with 
remainder  to  Bridget  Evans  for  life,  with  remainder 
during  her  life,  to  the  use  of  William  Davies  and  Letois 
JEhans  and  their  heirs,  in  trust  to  preserve  contingent  re- 
mainders with  remainder  to  the  use  of  the  children  of 
JBridget  Evans  except  an  eldest  son,  as  tenants  in  com- 
mon in  fee;  and  Anne  Evans  thereby  reserved  to  herself 
fall  power  and  authority,  at  any  time  or  times  thereafter, 
by  any  deed  or  deeds  to  be  sealed  and  delivered  by  her, 
in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  to  alter,  vary,  revoke,  determine  and  make 
void,  either  in  part  or  in  the  whole,  the  direction  and 
appointment  thereinbefore  made  by  her,  and  all  or  any 
of  the  uses  thereinbefore  limited  of  and  concerning  the 
said  messuages,  lands  and  hereditaments  thereby  ap- 
pointed 
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1855.  pointed  or  inteiided  so  to  be,  or  any  of  them,  or  any  part 
thereof,  and  by  the  same  or  any  other  deed  or  deeds,  to 
be  sealed,  delhrered  and  attested,  as  last  therein  men* 
f  Sacsbbks.     tioned,  to   make  any  other  direction   or  appointmeot, 

^^       which  might  have  been  made,  under  and  by  virtue  or 

Btass.  means  of  the  power  of  appointment,  reserved  to  her  as 
therein  aforesaid,  of  and  concerning  so  much  and  sudi 
part  of  the  said  messuages,  lands  and  hereditaments,  and 
the  estate  and  interest  therein  to  which  such  rerocatioB 
should  extend. 

By  an  indenture  of  revocation  and  new  appointment  of 

the  5th  of  Jufy  1833,  recidng  the  hereinbefore-mentioiied 

^  indentures  of  the  18th  and  19th  of  AprU  ITQi,  and  the 

5th  of  Janitf  1830,  and  reciting  that  Anne  ^EwMm  had  not 
in  any  manner  exercised  the  power  of  revocation  and  neir 
appointment  limited  to  her  by  the  indenture  of  the  5th  of 
June  1890,  and  reciting  that  Anne  Evans  was  desirous  of 
exercising  her  said  power  of  revocation  and  new  appoint- 
ment in  manner  and  to  the  efiect  thereinafter  expressed, 
and  also  of  substituting  Alfred  Thomas  as  a  trustee  in  the 
place  of  the  said  William  Davies,  Anne  JSvans,  in  exercise 
of  the  power  reserved  by  the  deed  of  1 830,  and  every  other 
power,  revoked  all  and  every  the  use  and  uses,  estate  and 
estates,  trust  and  trusts,  powers  and  limitations,  limited 
and  appointed  by  the  deed  of  1830,  and  appointed  the 
lands  to  the  use  of  trustees  for  ninety-nine  years  tosecme 
annuities,  with  remainder  to  the  use  of  Bridget  Eoasi 
for  life,  with  remiJnder  to  the  use  oi  Alfred  Thomas  and 
Lewis  Evans  and  their  heirs  during  her  life,  in  trust  to 
preserve  contingent  remainders,  with  remainder  to  the 
use  of  the  children  of  Bridget  Evans^  except  an  eldest 
son,  as  she  should  appoint,  and,  subject  to  such  appoint- 
ment, to  the  use  of  the  children  of  Bridget  Evans,  ex- 
cept an  eldest  son  in  fee.    And  there  was  a  power  of 

revocation 
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revocation  and  new  appointment  in  exactly  the  same 
terms  as  in  the  deed  of  1830. 

By  an  indenture  of  revocation  and  new  appointment, 
dated  the  16th  of  July  1835,  Anne  JEvans,  in  exercise  of 
the  power  contained  in  the  indenture  of  1833,  and  of 
every  other  power,  revoked  all  and  every  the  use  and 
uses,  estate  and  estates,  trust  and  trusts,  powers  and  limi« 
tations  in  the  deed  of  1833  limited  and  appointed,  and 
appointed  that  the  lands  should  remain  and  be  to  the 
use  of  trustees  for  ninety-nine  years,  in  trust  to  secure 
annuities,  with  reminder  to  Bridget  Evans  for  life,  with 
remainder  during  her  life  to  Alfred  T1u>7Ras  and  Levois 
Evans  and  their  heirs,  in  trust  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  the  children  of 
Bridget  Evans,  except  the  eldest  child  equally  in  com- 
mon in  fee.  And  there  was  a  power  of  revocation  and 
new  appointment  in  exactly  the  same  terms  as  in  the 
former  deeds. 


1855. 


By  a  deed  poll  dated  the  26th  of  August  1836,  Anne 
Evans,  in  exercise  of  the  power  contained  in  the  deed  of 
1835,  and  of  every  other  power,  revoked  all  and  every 
the  use  and  uses,  estate  and  estates,  trust  and  trusts, 
powers  and  provisoes,  declarations  and  limitations  con- 
tained in  the  deed  of  1835. 

By  her  will,  dated  the  3rd  o(  March  1848,  Anne  Evans, 
in  exercise  of  the  power  contained  in  the  deed  of  1794, 
and  of  every  other  power,  appointed  that  the  lands  should 
remain  to  the  use  of  the  plaintiffs  in  trust  for  sale. 


The  Vice-Chancellor  decided  that  this  testamentary 
appointment  was  invalid.  The  Plaintiffs  and  other 
parties  in  the  same  interest  appealed. 

Mr. 


Etajis 

bAJB. 
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Mr.  MaBmt  and  Mr.  Pitman  for  the  Plaintifi,  and 
The  SoUcUor-Creneral,  Mr.  Lee,  Mr.  Tripp,  and  Mr. 
Pearson^  for  the  other  Appellants. 

The  leroaakm  eflfected  by  each  deed  extended  not 
only  to  the  appointment  made  by  the  preceduig  deed, 
but  to  the  reservation  thereby  of  the  power  of  revocadoo 
and  new  appointment  in  the  particular  mode  prescribed 
by  such  reservation,  and  left  the  original  power  in  feme 
unabridged ;  just  as  where  a  use  was  by  a  deed  limited 
to  the  grantor  he  was  in  not  of  a  new  but  of  his  <dd  use. 
[The  Lord  Justice  Turner. — If  the  appointor  weve 
tenant  for  life  with  a  power  of  leasing,  would  he,  if  be 
revoked  the  uses  and  took  back  an  estate  for  life  by  die 
new  limitation,  still  have  a  power  of  leasing?]  He 
would.  [The  Lord  Justice  Knight  Bruce. — Is  not 
the  effect  of  the  decision  this,  that  this  lady  has  said 
**  I  will  deprive  myself  of  the  power  of  appointment  bj 
will  ?**]  That  is  the  effect  of  it ;  and  it  is,  we  submit^ 
sufficient  to  shew  that  the  decision  is  erroneous,  for  so  ex- 
tremely improbable  an  intention  ought  not  to  be  impoted 
to  her  without  some  clear  expression  of  it,  and  no  sock 
expression  can  be  found  in  any  of  these  instruments. 
On  the  contrary  the  will  purports  to  be  in  exercise  of 
the  original  power,  shewing-  that  the  testatrix  bad  not 
meant  to  relinqubh  the  right  of  so  exercising  it. 

They  also  repeated  the  arguments  addressed  by  them 
to  the  Vice-Chancellor,  and  referred  to  the  following 
authorities,  Hele  v.  Bond  (a),  Montague  v.  KaUr{h)i 
Adams  v.  Adams  (c),  Brudenell  v.  Ehoes  (d). 


Mr. 


(a)  Free,  in  Ch.  474;  2  Sugd,  (c)  Cowp.  «51. 

on  Powers,  App.  575,  Siked.  (d)  I  Easi,  442. 

(6)  8  Exch.  507. 
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Mr.  DanieU  and  Mr.  Greerie  for  Mr.  Saunders. 

The  original  power  is  one  and  undivisible,  and  not,  as 
the  Appellants  contend,  two  powers,  one  to  appoint  by 
deed  and  another  to  appoint  by  will.  [The  Lord 
Justice  Knight  Bruce. — How  is  it  material  whether 
it  is  a  single  or  a  double  power  ?]  If  it  is  a  single  power, 
the  argument  mainly  relied  upon  on  the  other  side,  that 
the  power  of  appointment  by  deed  is  exhausted,  but  the 
power  to  appoint  by  will  not,  falls  to  the  ground.  Sup- 
pose a  man,  having  a  general  power,  appoints  to  such 
uses  as  a  stranger  shall  appoint.  Has  he  not  exhausted 
the  power  or  could  he  appoint  again?  and  what  dif- 
ference is  there  in  principle  between  that  case  and  the 
.present  ?  Suppose  the  donee  of  the  new  power  thus 
created  released  it,  it  cannot  be  contended  that  the 
original  power  would  be  revived  by  that  proceeding. 
[The  Lord  Justice  Knight  Bruce. — Do  you  contend 
that  the  old  power  in  this  case  would  have  been  exhausted 
if  the  new  one  were  not  exercised  ?]  Yes ;  it  is  not  like 
the  case  of  a  resulting  use  to  which  it  has  been  compared 
on  the  other  side,  but  depends  on  altogether  different 
principles.  [7^  Lord  Justice  Knight  Bruce. — Is 
not  the  result  of  your  argument,  that  if  a  power  is  exer- 
cisable in  two  modes  and  the  donee  afterwards  declares, 
that  it  shall  be  exercisable  in  one  of  the  two  modes,  she 
impliedly  declares  that  it  shall  not  be  exercised  in  the 
other  ?]  We  submit  that  the  power  of  new  appointment 
is  a  new  one  created  by  the  new  deed  and  can  only  be 
exercised  in  the  mode  prescribed  by  the  new  deed.  [TTie 
Lord  Justice  Knight  Bruce.— Suppose  an  appoint- 
ment had  been  made,  defeasible  on  the  appointor's  return 
from  Rome ;  could  she  not  on  her  return  have  exercised 
again  the  power  by  will  as  well  as  by  deed  ?]  Yes ;  but 
to  make  the  cases  alike  the  appointment  must  be  not 
only  defeasible  on  her  return  from  Rome,  but  the  estate 

must 
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I855w       most  be  also  limited  in  that  event  to  such  uses  as 

should  by  deed  appoint,  in  which  casej  we  submit,  that 
she  could  not  haye  appointed  by  will. 


Sacs 

^*  They  repeated  the  arguments  adduced  by  them  before 

Etavs.       the  Vice-Chancellor,  and  referred  to  Seckd^s  ca9e(a), 

Ward  V.  LentAcU  (fi),  SmUh  v.  Wheeler  (c),  Witham  t. 

Bland  {d),  Bushell  v.  Bu$heU(e).  Piper  v.  Piper  {f\ 

Sieffield  ▼.  Vm  Dancp  {g),  Doe  v.  Ruskam  (A). 

Mr.  Freeling^  Mr.  W.  H.  Harrison,  Mr.  Berhdeg, 
Mr.  Bernr,  Mr.  Ward  and  Mr.  Btergess,  appeared  fiv 
other  parties. 

Judgment  resenei 


FA.  26.  ^^^  Lord  Justice  Knight  Bruce. 

These  causes  or  some  of  them  have  been  twice  befcie 
us.  The  lasty  a  full,  argument,  took  place  in  the  present 
year,  when  various  authorities,  including  the  decisions 
in  Ward  v.  Lenihal(b)  and  Montague  v.  Kater{ji)  were 
commented  and  relied  on.  Having  since  considered  die 
matter  with  the  attention  due  to  the  argument,  to  the 
authorities,  and  to  the  weight  of  the  opinion  brooglit 
under  our  review  by  the  appeal,  I  have  now  to  state  the 
result  of  that  consideration  upon  my  part. 

The  main  if  not  the  only  question  in  controversy  con- 
cerns the  title  asserted  by  one  of  the  parties  Mr.  Thomai 

Jo9» 

(a)  Lane,  118.  (f)  Z  Myl,  ^  K.  159. 

(6)  1  Siderf.  344.  (g)  7  Hare,  42. 

(c)  2  Mo<L  40.  (A)  16  Jw.  359. 

{d)  3  Swam.  277.  (t)  8  Exeh.  507. 
(e)  I  Sch. /^  Lef.  90. 
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Janei  Saunders  to  the  lands  in  dispute,  with  regard  to 
which  the  case  may  accurately  or  without  material  in- 
accuracy be  represented  thus : — 

Mrs.  Anne  Evans,  a  lady  of  Wales  who,  under  a  settle- 
ment made  in  1794,  was  tenant  for  life  of  an  estate  in  that 
country  being  the  lands  in  contest,  had,  under  the  settle- 
ment, a  power  of  appointing  the  fee  by  deed  or  will ;  a 
general  power,  not  restricted  as  to  its  objects :  in  default 
of  execution  of  which  power  the  fee  was  settled  on  Mr. 
Saunders,  subject  of  course  to  her  life  estate.  In  lS30,Mrs. 
Evans  by  deed  duly  executed  the  power  fully,  that  is  to 
say,  so  as  with  respect  both  to  revocation  and  new  ap- 
pointment to  exhaust  it,  subject  to  the  observation,  how- 
ever, that  the  deed  contained  a  power  enabling  her  to 
revoke  and  newly  appoint,  a  power  only  to  be  exercised 
by  deed.  This  last  power  she  duly  executed  by  deed 
in  1833  fully,  that  is  to  say,  so  as  with  respect  both  to 
revocation  and  new  appointment  to  exhaust  the  power. 
But  subject  to  this,  that  the  deed  of  1833  contained  a 
power  enabling  her  to  revoke  and  newly  appoint,  a  power, 
however,  only  exercisable  by  deed.  Afterwards  in  1835, 
the  lady  (who  seems  to  have  become  fond  of  conveyancing) 
exercises  duly  and  fully  the  power  reserved  to  her  by 
the  deed  of  1833,  so  as  with  respect  to  both  revocation 
and  new  appointment  to  exhaust  it ;  but  subject  to  this, 
that  the  deed  of  1835  contained  a  power  enabling  her 
to  revoke  and  newly  appoint ;  a  power  only  exercisable 
by  deed.  Subsequently  in  1836,  she  duly  and  fully 
revokes  the  deed  of  1835,  or  at  least  the  portions  of  that 
deed  which  consisted  of  new  appointment  as  distinguished 
from  mere  revocation,  but  she  does  not  by  the  deed  of 
1836  newly  appoint;  and,  lastly,  in  1848  she  makes  her 
will,  by  which  will  if  the  power  of  appointment  by  will 
vested  in  her  by  the  settlement  of  1794  was  after  1836 
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in    force   and    exercisable,  she  duly  and   completely 
exercises  and  executes  it. 

The  deed  of  1830  wholly  excluded  Mr.  Saunders. 
The  deed  of  1833  likewise  excluded  him  altogether.  So 
did  the  deed  of  1835 ;  and  if  she  had  power  to  make  the 
will,  so  did  the  will.  Nevertheless,  he  contends  that  the 
lands  are  his  by  virtue  of  the  settlement  of  1794,  because, 
as  he  says,  the  deeds,  or  some  or  one  of  the  deeds,  sub- 
sequent to  it  wholly  exhausted,  and  therefore  extin- 
guished, the  power  of  appointment  reserved  or  conferred 
by  it;  and,  neither  of  the  deeds  subsequent  to  1794  hav- 
ing reserved  or  given  a  testamentary  power,  therefore,  he 
says  that  afler  1836  she  had  no  testamentary  power;  and, 
— the  effect  of  all  the  deeds  subsequent  to  1794  taken 
together  having  (as  he  asserts)  been  to  make  no  appoint- 
ment at  all, — he  insists  that  he  takes  for  default  of  ap- 
pointment. 

Now,  in  considering  this  claim,  it  must  of  course  be 
taken  as  clear  and  undeniable  that  if  the  effect  of  the 
deed  of  1836  was  to  restore  and  set  up  the  deed  of  1833 
and  all  its  provisions,  or  was  to  give  or  restore  to  Mrs. 
Anne  Evans  the  same  capacity  of  making  an  effectual 
will  under  the  power  of  1794  as  if  she  had  never  since 
1794  executed  any  deed  whatever,  the  claim  is  unten- 
able. But  it  has  been  held  to  be  well  founded  and  ten- 
able,— held  so  by  a  Judge  whose  opinions  are  justly 
respected,  and  by  none  more  than  myself. 


The  claim  must  be  regarded  in  two  points  of  view,— 
as  to  mere  fact,  and  as  to  mere  law.  When  I  say  "  mere 
fact,'*  I  refer  to  the  question,  whether,  upon  an  examini- 
tion  of  the  several  deeds  they  together  exhibit,  or  that  of 
1836  exhibits,  on  the  part  of  Mrs.  Anne  Evans  an  in- 
tention (apart  from  any  legal  necessity  and  from  any  rule 

merely 
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merely  of  law),  an  intention  I  say  merely  in  point  of 
fact  that  the  provisions  of  the  deed  of  1833  should  not 
stand  restored  and  set  up,  and  also  that,  unless  in  the 
event  of  her  executing  some  deed,  which  she  never  exe- 
cutedi  she  should  have  no  power  of  testamentary  appoint- 
ment.* I  have  looked  in  vain  through  the  deeds  for  the 
exhibition  of  such  an  intention.  It  may,  I  agree,  be 
taken  that  her  intention  was  so  when  she  executed  the 
deed  of  1835.  But  Mr.  Saunders's  alleged  title  depends 
on  the  deed  of  1836,  and  neither  the  contents  of  that 
alone,  nor  the  contents  of  all  the  deeds  taken  together, 
appear  to  me  to  show  in  point  of  fact— merely  in  point 
of  fact — such  an  intention.  If  so  far  I  am  right,  the 
question  to  be  solved  is  substantially  one  of  law,  and 
nothing  else, — a  question,  namely,  whether  necessarily 
the  legal  effect  of  the  deeds  was  not  only  that  the  deeds 
of  1830,  1833  and  1835  became  effectually  revoked  as 
appointments,  but  also  that  (those  of  1835  and  1836 
having  been  the  last  deeds  which  Mrs.  Anne  Evans 
executed),  her  power  of  testamentary  appointment  was 
abolished. 


1855. 


Evans 

V. 

Saunders. 
Evans 

Evans. 


Of  this  proposition  Mr.  Saunders  maintains  the  affirm- 
ative,— a  proposition  which,  if  he  is  right  in  it,  casts  cer- 
tainly no  light  slur  on  the  law  of  England;  for  in  such 
a  state  of  things  not  to  say  that  sense  would  be  defeated 
by  nonsense,  at  least  substance  would  be  destroyed  by 
form.  Though  a  person  may,  I  agree,  be  reasonably 
denied  a  capacity  which,  having  once  had  and  cast  away, 
but  having  retained  the  means  of  re-acquiring,  he  has 
omitted  to  re-acquire,  I  can  see  no  reason  in  a  rule  pre- 
scribing that  a  revocable  disposition  of  property  shall 
after  its  revocation,  though  it  has  never  been  acted  on, 
a£fect  and  change  permanently  the  rights  and  powers 
over  the  property ;  still,  whatever  is  law  must  be  sub- 
mitted to.    But  is  our  law  open  to  such  an  imputation  ? 

X  X  2  Before 


:ktF>-t  di  chancery. 

myself  to  answer  this,  I 
-wiL  msti  m  -a  -im  jpeadiaa  of  &ct  and  the  question  of 
JDK.  sr  dk:  ±e  jdsfmers  a£  Mra*  Amne  Evans  ought  not 
n  HUE  id:  jnmod.  in.  diia  case  to  dispute  upon.  If  her 
iiimiiiiH  vnaa.  doe  rgninrrf  the  deed  of  1836  was  by  it 
s  3SBQIR  jmL  msL  ap  wbaQj  die  deed  of  1833,  why  was 
oe  JUML  sBuk  auBoiy  m  saj  so  ?  If  her  intention  at  that 
X3IK  «K  3111:  SL.  3BC  W3S  that  aficTwards  she  should  have 
no  pswer  n  ikifejL  Vr.  SoDuiierf  by  a  will  unless  she 

aihgqoent  deed,  why  was  she  not 
puBDLy  as  ser  aa  !  If  her  intention  at  that  time 
was  Boc  «f  »  aacaanfiaarj  a  kind  (extraordinary  upoo 
the  tlieorr  vkm  sae  &i  mc  Bt  the  deed  of  1836  mean  to 
restore  aod  xt  sip  Ait  deed  of  1833),  she  might  hate 
been  nade  to  decbie  m  so  many  words  that  the  Undi 
shoold  be  beid  salgect  to  soeh  or  the  same  or  the  like 
ri^ts,  interests  and  powers  as  if  she  had  executed  not 
one  of  the  deeds  of  l&»,  1833  and  1835.  Why  after 
the  actoal  deed  of  1896  was  she  not,  whether  necessarily 
or  onnecessarily,  advised  fcr  the  sake  of  caution  to  exe- 
cute another  deed  i    What  are  lawyers  for? 

To  return  to  the  legal  question.  Let  it  be  supposed 
that  the  eflect  of  the  deed  of  1836  was  not  to  restore  and 
set  up  the  deed  of  1833  as  an  appointment,  and  that  after 
the  execution  of  the  deed  of  1836  Mrs.  ^luie  £k?(nu  had 
a  power  of  appointment  by  deed  under  the  instraments 
of  1830,  1833  and  1835,  or  under  some  or  one  of  them; 
still  I  do  not  see  any  inconsistency  with  the  four  deeds 
taken  together  in  the  assertion  that  after  the  deed  of  18S6 
she  retained  or  had  a  power  of  testamentary  appointment 
under  the  settlement  of  1794.  Assuming,  in  favour  of  Ifr* 
Saunders,  that  the  effect  of  the  deed  of  1836  was>not  to 
set  up  the  whole  of  the  deed  of  1833,  I  apprehend  that 
if,  after  the  deed  of  1836,  any  provision  contained  in  the 
deeds  of  1830,  1833  and  1835,  or  in  any  one  or  more  of 

them, 
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them,  remained  in  force,  what  so  remained  in  force  was 
merely  a  power  to  Mrs.  Anjie  Evans  to  appoint  by  deed, 
— a  power  which  she  was  not  bound  to  execute — which 
she  was  entitled  to  leave  as  she  did  leave  it,  unexecuted ; 
and  which,  in  my  opinion,  did  not  merge,  extinguish  or 
abolish  the  power  to  appoint  by  will  contained  in  the 
settlement  of  1794.  If  Mrs.  Evans  after  the  settlement 
of  1794  had  executed  but  one  instrument  of  appointment 
not  testamentary,  and  that  had  been  a  deed  of  1837,  doing 
nothing  but  creating  or  affecting  to  create  a  power  in 
herself  to  appoint  the  fee  by  a  writing  "  sealed  and  de- 
livered by  her  in  the  presence  of  and  attested  by  two 
credible  witnesses/'  or  doing  nothing  but  conferring  a 
life  estate  or  an  estate  tail  upon  some  stranger,  1  am 
persuaded  that  she  might  afterwards  have  effectually 
made  a  will  in  exercise  of  the  power  of  testamentary 
appointment,  subject  to  be  wholly  or  partially  defeated 
by  her  execution  of  the  power  (if  any)  created  or  affected 
to  be  created  by  the  deed  of  1837,  and  subject  to  the  life 
estate  or  estate  tail  if  any  appointed  by  it.  Mr.  Saun- 
ders appears  to  me  not  in  the  least  degree  more  entitled 
to  succeed  upon  his  actual  case  than  he  would  upon 
either  of  the  two  that  I  have  just  been  supposing. 


EvAMt. 


Finally,  I  conceive  that  by  law,  a  power,  which  in  any 
mode  or  to  any  extent  whatsoever  has  been  exercised, 
but  exercised  revocably,  and  the  revocable  appointment 
made  under  which  has  been  well  revoked,  without  having 
been  acted  on,  is  generally,  if  not  universally,  in  the  same 
force  and  exercisable  in  the  same  manner  as  if  the  re- 
voked appointment  had  not  existed,  and  that  a  power 
cannot  necessarily  be  exhausted  by  a  revocable  act,  though 
executing  otherwise  the  power  to  the  utmost,  more  than 
by  a  conditional  act  or  by  an  act  of  merely  partial  exe- 
cution ;  of  execution,  I  mean  in  no  sense  and  by  no  pos- 
sibility full  and  complete;   and  my  opinion  is  wholly 

against 
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Mr.  StMmder^s  milled  title,  nor  can  I  avoid  n 
c&afi.  vfaedber  incited  or  not  incited  to  litigatia 
hr  de  ccndaet  of  anj  of  those  claiming  under  the  will  c 
1SIJ\  ke  has  beoMK  a  litigant  in  this  matter,  seeking  ti 
Att  evident  wishes  and  manifest  intention  of  < 
vlfeo  jmsdj  had  the  absolute  dominion  sobsUm 
oaQj  over  the  fifpoted  property,  seddng  this  by  mean 
of  a  anppoacd  obyectioa  strictissimi  juris  at  the  beit 
scartEnff  to  cobbboo  sense,  not  intelligible  beyond  dM 
pale  of  English  law,  nor  easily  understood,  within  it 
Cereainir  a  judge  of  weight  and  consideration  has  thougiil 
the  objecdoo  authorized  by  our  law  and  thinking  so  he 
gave  of  course  eftct  to  it  as  he  did ;  but  I  believe  that  he 
cannot  have  done  this  willingly,  or  otherwise  than  under 
a  feriing  similar  to  that  which  once  forced  Lord  Mom*- 
field  to  say,  "  All  revocations  which  are  not  agreeable  to 
the  intention  of  the  testator  are  founded   on  artificial 
and  absurd  reasoning.    The  absurdity  of  Lord  lAnofibii 
yi  case  is  shodung.    However,  it  is  now  law.** 


Respectfully  diflering  firom  the  able  Vice-Chancellor] 
I  think  that  we  may  in  obeying  the  law  decide  as  an; 
man  not  a  lawyer  would  against  Mr.  Saunders.  Whe- 
ther his  Honor's  conclusion  is  necessarily  inconsisteni 
with  Montagu  v.  Kaier  (a)^  I  need  not  give  an  opinioni 
but  certainly  I  am  convinced,  that  the  conclusion  of  the 
Court  of  Exchequer  in  that  case  was  as  right  in  law  as  it 
j  was  plainly  agreeable  to  good  sense  and  justice.    I  musti 

I  however,  again  notice  the  question,  whether  the  meaning 

•  and  efllect  of  the  deed  of  1836,  properly  construed,  were 

to  restore  and  wholly  to  set  up  the  deed  of  1833,  a  ques- 
tion that  I  had  before  the  hearing  oi  January  last,  thought 
serious  and  difficult ;  and  this  impression,  certainly  not 
removed  or  weakened  by  the  manner  in  which  the  aigu^ 

meat 

(a)  8  Esck.  507. 
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ment  on  that  occasion  was  conducted,  still  remains.  But 
the  point  is  perhaps  rendered  practically  of  little  or  no 
importance  by  these  circumstances — that  the  purchase- 
money  of  the  farm  contracted  to  be  sold  is  as  I  understand 
in  Court ; — That  a  title  and  conveyance  can  and  are  ready 
to  be  made  to  the  purchaser,  which  will  render  him  safe, 
whether  the  true  meaning  and  effect  of  the  deed  of  1836, 
were  to  restore  or  wholly  to  set  up  the  deed  of  1833  or  not ; 
That  one  of  the  suits  which  were  before  us  in  January 
last,  and  of  which  we  are  now  disposing,  is  the  supple- 
mental cause  of  Evans  v.  Morgan,  instituted  after  our 
order  of  last  July ;  that,  at  the  hearing  of  January  in  this 
year,  not  any  of  the  counsel  except  those  of  Mr.  Saun^ 
dors  expressed  a  wish  against  giving  full  effect  to  Mrs. 
Evanses  will ;  and  that  unless  I  mistake,  it  is  for  the  in- 
terest of  the  parties,  not  sui  juris,  rather  to  affirm  than  to 
deny  that  the  will  ought,  as  to  every  portion  of  it,  to  have 
full  operation.  These  things  being  so,  I  consider  myself 
not  bound  to  insist  on  the  doubt  that  I  have  mentioned, 
or  not  to  allow  myself  to  concur  with  my  learned  brother 
in  an  order  attributing  to  the  will  the  complete  operation 
which  the  original  Plaintiff  Mrs.  Bridget  Evans  desires 
to  ascribe  to  it  both  as  to  the  debts  of  the  testatrix  and 
otherwise. 


One  at  least  of  the  learned  counsel,  however,  contended 
that  the  trustees  of  the  will  had  so  acted  as  to  deprive 
themselves  of  any  right  to  some  of  the  costs  claimed  by 
them.  Upon  this  point,  as  well  as  Mr.  Saunders's  ap- 
plication for  costs,  I  had  rather  for  the  present  reserve 
myself.  But  considering  the  manner  in  which  he  was 
caused  to  come  forward  as  a  claimant,  I  may  at  once  say, 
that  in  my  judgment  he  ought  not  to  pay  any  costs. 


The 


JPc^.28. 
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1855.  The  Lord  Justice  Turner. 

In  this  case  it  appears,  that  by  a  settlement  of  the 
year  1794  estates  were  settled  subject  to  some  prior  uses 
which  have  now  determined,  to  the  use  of  Anne  Evans 
for  life,  with  remainder  subject  to  limitations  in  favour  of 
her  children,  which  did  not  take  effect,  she  having  bad 
no  child,  to  the  use  of  [His  Lordship  read  the  limitationi] 
— and  in  default  of  such  devise,  direction,  limitation  or 
appointment,  to  certain  other  uses  under  which  Thomas 
Janes  Saunders,  one  of  the  parties  to  these  suits,  claiins 
to  be  entitled.  That  by  a  deed  dated  the  5th  June  1830, 
Anne  Evans,  in  exercise  of  the  power  of  appointment 
reserved  to  her  by  the  settlement  of  1794,  and  of  all  other 
powers  enabling  her  in  that  behalf,  appointed  that  after 
the  determination  of  the  interests  limited  prior  to  ber 
power  of  appointment,  the  estate  should  go  to  certain 
uses  mentioned  in  that  deed  of  appointment,  and  which 
uses  exhausted  the  fee ;  but  that  by  that  deed  Ahm 
Evans  reserved  to  herself  a  power  of  revocation  and  new 
appointment  in  the  following  terms — [His  Lordship  read 
it.]  That  afterwards  by  another  deed  dated  the  5th  of 
July  1833,  Anne  Evans,  in  exercise  of  the  power  reserved 
to  her  by  the  deed  of  appointment  of  1830,  and  of  all 
other  powers  enabling  her  in  that  behalf,  revoked  the 
uses  limited  by  that  deed,  and  appointed  that  the  estates 
should  go  to  other  uses  mentioned  in  the  deed  of  18S3, 
which  also  exhausted  the  fee,  again,  however,  reserving 
to  herself  powers  of  revocation  and  new  appointment 
expressed  in  substance  at  least  in  the  same  terms  as  the 
powers  reserved  by  the  deed  of  1830.  That  by  a  further 
deed  dated  the  16th  oi  July  1835,  Anne  Evans  revoked 
the  uses  limited  by  the  deed  of  1833,  and  appointed  that 
the  estates  should  go  to  other  uses  which  also  exhausted 
the  fee  precisely  in  the  same  form  and  manner  as  had 
been  adopted  in  the  deed  of  1833,  reserving  to  herself, 
however,  by  this  deed,  also  a  power  of  revocation  and 

new 
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new  appointment,  expressed  in  the  same  terms  as  the 
like  power  reserved  by  the  deed  of  1833.  That  sub- 
sequently by  a  deed  poll  dated  the  26ih  of  August  1836, 
Anne  Evans  revoked  the  uses  limited  by  the  deed  of 
1835,  and  that  she  did  not  by  that  deed  poll  or  by  any 
subsequent  deed  declare  any  new  uses,  but  that  by  her 
will  dated  the  3rd  of  March  1848,  and  purporting  to  be 
made  in  exercise  of  the  power  reserved  by  the  settlement 
of  1794*,  she  devised  the  estates  to  trustees,  in  trust  to 
sell  and  stand  possessed  of  the  proceeds  upon  trusts 
under  which  several  others  of  the  parties  to  these  suits 
claim  to  be  interested. 


1855. 


It  is  between  these  parties  and  Thomas  Jones  Saunders 
claiming  under  the  limitations  of  the  settlement,  in  default 
of  appointment;  the  principal  question  in  these  suits 
arises, — whether  the  power  reserved  to  Anne  Evans  by 
the  settlement  of  1794,  to  appoint  by  will  was  subsisting 
at  the  time  when  she  purported  to  exercise  that  power  by 
her  will  of  the  3rd  oi  March  1848,  there  being  no  doubt 
that  the  will  is  a  good  execution  of  the  power,  if  the 
power  was  subsisting  at  the  time  when  it  was  made. 


This  question  was  twice  argued  before  the  Vice- 
Chancellor  Kindersley^  and  the  conclusion  at  which  he 
arrived  was  that  the  power  to  appoint  by  will  created  by 
the  settlement  of  1794,  was  not  subsisting  at  the  time 
when  Anne  Evans  made  her  will  on  the  3rd  of  March 
1848.  The  grounds  and  reasons  on  which  the  Vice- 
Chancellor  founded  that  conclusion,  are  conveniently 
summed  up  by  him  in  the  judgment  which  he  gave 
upon  the  case  after  the  second  argument  before  him. 
They  are  these: — 1st,  That  a  power  to  appoint  by  deed 
or  will  does  not  constitute  two  separate  and  distinct 
powers,  but  is  a  single  power  with  a  restriction  on  its 
exercise,  requiring  it  to  be  exercised  by  one  or  other  of 

those 
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1855.       those  two  instmnients,  but  lesTuig  to  tbe  donee  the  option 
^"^T"^^^      within  tbe  limits  of  that  restriction  to  choose  which  in- 

Etaxs 

r.  strument  he  will  use  in  exercising  the  power;   Sndly. 

That  powers  of  rerocation  and  new  appointment  are  two 
separate  and  distinct  powers.  And  further  that,  where^ 
EvABs.  by  the  terms  of  the  reservation  of  powers  of  revocation 
and  new  appointment,  the  donee  is  authorized  to  exercise 
them  at  his  option,  either  by  the  same  or  by  different 
deeds,  if  he  first  exercises  by  deed  the  power  of  revo- 
cation only,  the  power  of  new  appointment  still  continues 
to  subsist  as  a  valid  operative  power  capable  of  being  ex- 
ercised by  a  subsequent  deed,  and  admitting  that  it  is 
competent  to  the  donee  of  such  powers,  exercising  only 
the  power  of  revocation  to  release  or  extinguish  or  de- 
stroy the  power  of  appointment  which  was  reserved  to 
him,  yet  the  mere  exercise  of  the  power  of  revocation 
alone  will  not  per  se  have  any  such  effect ;  Srdly.  That 
where  a  person  has  a  general  power  of  appointment  by 
deed,  whether  it  be  what  is  called  by  Lord  St  Leonards 
a  primary  power  (L  e.  a  power  preceding  the  uses  declared 
in  default  of  appointment),  or  be  a  power  of  appointment 
connected  with  a  power  of  revocation,  and  following  the 
uses  declared  by  the  instrument  creating  the  power  and 
exercises  that  power  of  appointment,  and  by  the  deed 
exercising  that  power,  reserves  to  himself  a  new  power 
of  appointment,  whether  such  new  power  be  reserved 
as  a  primary  power,  or  as  connected  with  a  power  of  re- 
vocation, such  power  so  reserved,  is  to  all  intents  and 
purposes  a  new  power  newly  created  by  him,  and  is  not 
the  old  power  which  he  has  exercised,  and  that  it  is 
equally  a  new  power,  whatever  be  the  kind  or  degree  of 
restriction  which  he  has  thought  fit  to  impose  on  its  ex- 
ercise, and  whether  he  imposes  on  it  precisely  the  same 
kind  and  degree  of  restriction  which  was  imposed  on  tbe 
exercise  of  the  old  power,  or  a  greater  or  less  degree  of 
restriction ;  4thly.  That  there  is  a  wide  difference  be- 
tween 
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tween  the  case  where  the  donee  of  a  general  power  of 
appointment  exercising  it  by  deed^  reserves  to  himself  a 
power  of  revocation  only,  and  the  case  where  he  reserves 
to  himself  not  only  a  power  of  revocation,  but  also  a 
power  to  appoint  new  uses,  and  that,  whatever  may  be 
the  effect  of  the  subsequent  exercise  of  the  power  of  re- 
vocation, where  a  power  of  revocation  only  has  been  re- 
served, the  effect  is  very  different  where  a  new  power  of 
appointment  is  reserved  as  well  as  a  power  of  revoca- 
tion, and  the  power  of  revocation  only  is  exercised.  And 
that,  even  assuming  that  in  the  former  case,  the  effect  of 
the  revocation  would  be  to  restore  the  original  power, 
yet,  in  the  latter  case,  the  creation  and  reservation  of  the 
new  power  of  appointment  effectually  prevents  the  re- 
storation of  the  original  power. 


1855. 


With  the  first,  second  and  third  of  the  positions  on 
which  the  Vice-Chancellor  has  thus  rested  his  judgment 
I  agree.  I  think  that  the  power  to  appoint  by  deed  or 
will  contained  in  the  settlement  of  1794,  is  no  more  than 
a  single  power  to  be  executed  in  one  or  other  of  the  two 
different  modes  pointed  out.  I  think,  also,  that  powers 
of  revocation  and  new  appointment  are  separate  and  dis- 
tinct powers ;  that  the  power  of  new  appointment  *may 
continue  after  the  power  of  revocation  has  been  exer- 
cised, and  that  the  exercise  of  the  power  of  revocation 
will  not  of  itself  extinguish  or  destroy  the  power  of  new 
appointment.  Further,  1  think,  that  where  under  the 
exercise  of  a  general  power  of  appointment,  a  power  of 
revocation,  and  of  new  appointment  is  reserved,  the  power 
of  appointment  so  reserved  is  a  new  power,  and  cannot 
be  held  to  be  the  old  power  which  has  been  already  ex- 
ercised. In  part,  also,  I  agree  with  the  Vice-Chancellor's 
fourth  position.  I  think  that  there  may  be  a  difference 
between  cases  in  which  a  general  power  of  appointment 
being  exercised^  a  power  of  revocation  only  is  reserved^ 
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It  is  upon  the  condosion  wbich  the  Vice-Cbancellor 
has  drawn  from  these  premises  my  diflSculty  has  rested. 
He  saysy  that  even  assuming  that  in  the  former  case,— the 
case  of  the  power  of  revocation  only  being  reserved,— the 
effect  of  the  revocation  would  be  to  restore  the  origins! 
power ;  yet  that  in  the  latter  case — the  case  of  the  power 
of  revocation  and  new  appointment  being  reserved — the 
creation  and  reservation  of  the  new  power  of  appointment 
efiectually  prevents  the  restoration  of  the  original  power. 
With  great  deference  to  the  Vice-Chancellor,  whose  judg- 
ment is  entitled  to  the  highest  consideration,  both  from  his 
extensive  knowledge  of  the  law  of  real  property  and  from 
the  care  and  attention  he  has  bestowed  upon  this  case, 
'i|[  I  think  that  he  has  gone  too  far  in  this  latter  part  of  his 

fourth  position.  He  has  assumed  that  the  original  power 
contained  in  the  settlement  of  1794  has  come  to  an  end, 
and  questioned  only  whether  it  has  been  restored.  The 
true  question,  as  I  think,  is  whether  it  has  ever  come 
to  an  end. 


In  considering  this  case,  I  have  been  most  anxious  in 
the  first  place  to  see  whether  it  can  fairly  be  considered 
to  be  governed  by  authority ;  for  I  agree  with  what  was 
said  at  the  bar, — that  nothing  can  be  more  dangerous 
than  to  unsettle  the  law  of  real  property  upon  any  point, 
however  minute  or  technical  it  may  be.  We  must  re- 
member that  other  titles  may  depend  upon  the  same  or 
similar  points.  If,  therefore,  I  had  succeeded  in  finding 
any  decision  by  which  the  question  before  us  could  be 
ruled,  I  should  have  been  much  disposed  to  abide  by 

that 
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that  decision,  whether  my  own  opinion  agreed  with  it  or  1855. 
not ;  but  I  have  been  unable  to  find  any  such  decision  ; 
and  it  is  very  satisfactory  to  me  to  learn  from  the  Vice- 
Chancellor's  judgment  that  his  researches  have  been 
attended  with  the  same  result, — that  he  too  considers  the 
precise  question  presented  by  this  case  to  be  new. 

Two  cases  were  much  relied  on  upon  the  part  of  the 
Respondent  Sattnders, — Hele  v.  Bond  {a)  and  Ward  v. 
LenthalUb);  but  upon  examining  those  cases,  I  think  it 
will  be  found  that  they  have  no  bearing  upon  the  present 
case.  In  Hele  v.  Bond  (a)  there  was  a  settlement  with 
power  to  revoke  and  to  limit  new  uses,  the  power  not 
being  limited  to  a  single  revocation  and  new  appointment, 
but  purporting  to  enable  repeated  revocations  and  new 
appointments  to  be  made.  There  was  then  a  revocation 
with  a  limitation  of  new  uses,  but  with  no  power  to 
revoke ;  and  afterwards  a  revocation  of  the  uses  first 
appointed,  with  a  limitation  of  new  uses.  It  was  held 
that  the  uses  last  appointed  did  not  take  effect ;  but  the 
ground  of  this  decision  was  that  the  power  contained  in 
the  original  settlement,  so  far  as  it  purported  to  enable 
repeated  revocations  and  new  appointments  to  be  made, 
was  not  a  good  power,  and  we  have  in  this  case  no  such 
power  to  deal  with.  In  Ward  v.  LenthaU(b)  there  was 
a  settlement  with  power  to  revoke  and  limit  new  uses; 
then  there  was  a  revocation  with  a  limitation  of  new  uses 
and  with  power  to  revoke,  but  with  no  power  to  limit 
new  uses ;  and  then  there  was  a  revocation  of  the  uses 
limited  by  the  first  appointment,  with  a  limitation  of  new 
uses.  It  was  in  this  case  also  held  that  the  uses  last 
appointed  did  not  take  effect  From  the  very  loose 
reports  of  this  case,  it  is  difficult  to  collect  distinctly  the 

grounds 
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grounds  upon  which  the  decision  proceeded;  but,  as  I 
understand  the  case,  they  were  these : — The  exercise  of 
the  power  of  revocation  by  the  first  appointment  wholly 
destroyed  the  uses  created  by  the  settlement.  The  ex- 
ercise by  the  second  appointment  of  the  power  of  re?o- 
cation  reserved  by  the  first  appointment  destroyed  the 
uses  created  by  that  first  appointment,  but  did  not  affect 
the  revocation  of  the  original  uses  which  had  been  made 
by  the  first  appointment,  and  the  consequence  was  that 
there  were  no  subsisting  uses.  The  fee,  therefore,  re- 
sulted to  the  settlor,  discharged  of  all  the  uses ;  and  it 
was  held  that  the  fee,  having  so  resulted,  the  seisio  to 
serve  the  uses  to  be  created  under  the  power  was  gone, 
and  that  a  new  seisin  was  necessary  to  be  created  by  him 
to  serve  the  uses  limited  by  the  second  appointment,  a 
requisite  which  was  supplied  by  the  production  of  the 
second  fine.  But  in  the  present  case  the  fee  does  not 
result  discharged  of  all  the  uses,  as  it  was  held  to  haie 
done  in  the  case  of  Ward  v.  LenthaU  (a),  for  there  is  the 
power  to  appoint  new  uses  reserved  by  the  deed  of  183^ 
which  would  attach  upon  the  resulting  fee. 


We  must  consider  then  how  this  case  stands  without 
reference  to  these  authorities.  The  power  to  appoint  by 
deed  or  will  contsuned  in  the  original  settlement  is  un- 
doubtedly well  created,  and  it  lies,  therefore,  upon  those 
who  dispute  the  exercise  of  it  to  show,  that  before  the 
date  of  Anne  Evanses  will,  it  had  become  incapable  of 
being  exercised.  There  had  been  no  release  of  it,  do 
act  had  been  done  to  afiect  it  unless  it  had  been  ex- 
hausted by  the  several  deeds  of  appointment,  or  destroyed 
by  the  new  powers  of  appointment  created  by  those  deeds. 
The  question  therefore  must  be,  whether  those  deeds 
have  operated  to  exhaust  or  destroy  it.     With  respect  to 
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the  question  of  exhaustion,  it  is  true  that  uses  have  been 
from  time  to  time  declared,  exhausting  the  fee,  but  those 
uses  have  at  all  times  been  revocable.  It  is  true  also  that 
powers  have  from  time  to  time  been  created  to  declare 
new  uses,  but  those  powers  have  not  been  exercised 
otherwise  than  by  the  creation  of  uses  subject  to  revo- 
cation. At  no  time  has  there  been  a  complete  absolute 
limitation  of  uses  exhausting  the  fee.  The  uses  appointed 
have  always  been  defeasible.  The  event  on  which  they 
have  been  made  defeasible  has  been  the  exercise  of  the 
power  of  revocation;  but  suppose  they  had  been  made 
defeasible  upon  some  other  event,  as  the  birth  of  a 
child  of  the  appointor.  It  could  not,  as  I  apprehend, 
have  been  for  one  moment  contended,  that  in  such  a  case 
it  would  not  have  been  competent  to  the  appointor  at 
any  time  to  appoint  new  uses,  to  take  effect  in  the  event 
of  such  a  child  being  born,  and  surely  the  question  of 
the  exhaustion  or  non-exhaustion  of  the  power,  cannot 
depend  upon  the  event  on  which  the  uses  are  defeasible, 
whether  they  are  defeasible  by  the  act  of  the  party,  or  by 
some  other  independent  event.  It  does  not  seem  to  me, 
therefore,  that  these  defeasible  uses  could  exhaust  the 
power. 


1855. 


Could  it  then  be  exhausted  by  the  power  to  appoint 
new  uses  ?  I  think  not.  Such  a  power  is  merely  a 
power  reserved  to  do  an  act,  and  until  the  act  is  done 
it  creates  no  estate,  fills  up  no  chasm.  The  question 
may  be  tested  thus, — suppose  Anne  Evans,  in  the  exercise 
of  her  original  power,had  merely  appointed  to  such  uses  as 
she  should  by  deed  or  will  appoint,  and  had  made  no  further 
appointment.  Whatever  might  have  been  said  as  to  the 
destruction  of  her  original  power  by  the  creation  of  the 
new  powers,  surely  it  could  not  have  been  said  that  she 
had  exhausted  her  power,  for  no  uses  would  have  been 
limited  under  it. 

Assuming 
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Assuming  then  that  there  had  been  no  exhaustion  of 
the  original  power  had  there  been  a  destruction  of  it  by 
the  creation  of  the  new  powers,  are  the  new  powers  to 
appoint  by  deed^  contained  in  the  several  deeds  of  ap- 
pointment, to  be  taken  to  have  destroyed  the  original 
power  to  appoint  by  deed  or  will  ?     This  question  must, 
I  think,  be  governed  by  the  intention.     Cases  may  be 
put  in  which  the  intention  to  substitute  a  new  power  for 
the  original  power  would  be  manifest.      Suppose,  for 
instance,  a  power  to  appoint  by  deed  only,  requiring  that 
the  deed  should  be  attested  by  two  witnesses,  and  a  new 
power  to  be  created  to  appoint  by  deed  attested  by  three 
witnesses.     There  would,  I  apprehend,  be  little,  if  any, 
doubt,  that  the  latter  power  would  be  taken  to  be  in  sub- 
stitution of  the  former,  and  that  the  former  power  could 
not  be  exercised  whilst  the  latter  was  subsisting ;  but 
what  we  are  called  upon  here  to  say  is,  that  a  power  to 
appoint  by  deed  only,  has  operated  to  destroy  the  original 
power  to  appoint  by  deed  or  will.     I  think  that  verj 
clear  evidence  of  intention  would  be  necessary  to  justify 
such  a  conclusion,  for  the  substitution  of  the  less  extensive 
power  would  be  in  derogation  of  an  existing  right    In 
my  opinion,  there  is  no  such  evidence  of  intention  in  this 
case  as  could  justify  the  conclusion. 


Doubts  have  been  suggested  whether  two  general 
powers  of  appointment  in  fee  can  exist  in  the  same  person 
at  the  same  time ;  but  without  reference  to  this  question 
(although,  having  regard  to  the  nature  of  powers,  I  feel 
no  serious  doubt  upon  it)  there  can  be  no  doubt  that  a 
power  to  appoint  in  fee  by  deed  or  by  will  may  co-exist 
in  the  same  person,  and  I  see  no  reason  why,  if  the  power 
to  appoint  by  deed,  created  by  the  several  deeds  of  ap- 
pointment in  the  present  case,  is  at  all  to  be  taken  to 
affect  the  original  power,  it  should  not  be  taken  merely 
as  in  substitution  for  that  branch  of  the  power  which  it 
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purports  to  replace,  viz.  the  power  to  appoint  by  deed. 
Suppose  that  Anrie  JEhans  had  by  the  deeds  of  appoint- 
ment in  terms  declared  such  to  have  been  her  intention, 
it  cannot  surely  be  denied  that  efiect  might  and  must 
have  been  given  to  her  declared  intention,  and,  I  appre- 
hend, that  it  is  no  less  the  duty  of  the  Court  to  carry  out 
the  intention,  whether  it  is  in  terms  expressed  or  not, 
provided  it  is  sufficiently  indicated. 


1855. 


It  has  been  said  that  the  uses  created  by  the  deeds  of 
appointment  must  be  regarded  as  introduced  into  the 
original  settlement ;  but,  if  so  introduced,  they  must  be 
introduced  with  the  power  of  revocation  and  the  power 
to  appoint  new  uses  by  deed ;  and  if  the  original  power 
be  not,  as  I  think  it  is  not,  exhausted,  either  by  the 
limitation  of  the  revocable  uses  or  by  the  creation  of  the 
new  power  to  appoint  by  deed,  why  is  the  power  to  ap- 
point by  will  to  be  taken  out  of  the  settlement?  Are  the 
parties,  who  are  entitled  only  in  default  of  appointment, 
to  be  placed  in  a  better  situation  by  the  imperfect  exercise 
of  the  power?  In  the  result  of  all  these  instruments 
Anne  Evans  has,  in  efiect,  created  only  a  power  to  ap- 
point by  deed.  It  cannot,  I  think,  make  any  difference 
that  this  has  been  the  result  of  several  instruments ;  and 
if  it  had  been  effected  by  one  deed  only,  merely  creating 
a  power  to  appoint  by  deed,  I  cannot  think  that  the  crea- 
tion of  such  a  power  could  have  been  held  to  have  ex- 
hausted or  destroyed  the  power  to  iappoint  by  will. 


Upon  the  whole,  therefore,  my  conclusion  is  that  Anne 
JESvans  had  power  to  appoint  by  will,  when  her  will  of 
the  3rd  of  March  184^  was  made,  and  I  think  this  con- 
clusion is  much  fortified  by  the  decisions  and  reasoning 
in  the  cases  of  Sheffield  v.  Von  Donop  (a),  and  ilfon- 

tagu 

(fl)  7  Hare,  42. 
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tagu  ▼.  Kater  {a\  although  neither  of  those  cases  can  be 
said  to  be  exactly  in  point  with  the  present 

A  further  question  has  been  raised  in  this  case,  whe- 
ther the  revocation  by  the  deed  of  1836,  of  the  uses  de- 
clared by  the  deed  of  1835^  may  not  have  operated  to 
restore  the  uses  declared  by  the  deed  of  1833.  My 
learned  brother  has  entertained  very  great  doubt  upon 
this  question,  and  I  need  hardly  say  that  the  doubts 
which  he  has  felt  render  me  less  confident  than  I  should 
otherwise  have  been  in  the  opinion  which  I  have  formed 
upon  it.  My  opinion,  however,  is,  that  the  revocation  by 
the  deed  of  1836  did  not  operate  to  restore  the  uses 
limited  by  the  deed  of  1833.  I  think  that  the  revocation 
of  those  uses  by  the  deed  of  1835  was  absolute,  and  that 
the  case  in  this  respect  cannot  properly  be  likened  to  Ae 
case  of  a  repealing  statute  restoring  other  statutes  which 
have  been  abrogated  by  the  statutes  repealed.  In  such 
cases  the  revival  of  the  original  statutes  takes  place  by 
virtue  of  the  repeal,  but  in  a  case  like  the  present,  the 
question  as  I  conceive  must  be  governed  by  intentioD, 
and  there  is  nothing  to  show  that  there  has  been  any  in- 
tention to  destroy  the  absolute  effect  of  the  prior  revo- 
cation. 


(a)  8  Exch.  507. 
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Dec.  12, 13, 
14,20. 

DAVIES  V.  STAINBANK.  ^865. 

Jan,  30. 

npHIS  was  an  appeal  from  an  order  of  Vice-Chancellor     Be/bre  The 
Kindersley  restraining  proceeedings  at  law  on  two     Lobds  Ju»- 
bills  of  exchange.'     By  arrangement  the  cause  came  on  ,  ,         '  ^ 

to  be  heard  at  the  same  time.  bilU  of  ex- 

change as  a 
security  for  a 

The  bills  in  question  were  for  1^000/.  each,  and  were  floating 
dated  the  3rd  of  September  1846,  drawn  by  Benjamin  ^^^  accounts^ 
Davies,  one  of  the  Defendants,  upon  his  uncle,  Daniel  between  them 
Dames  the  Plaintiff,  in  favour  of  and  made  payable  to  drawer  had 
Christopher  Stainbanh  and  Richard  Henry  Stainbank,  ^^^^^^  ^^^^  ^^^ 

*  '^  ^     acceptor  was  a 

two  Other  Defendants.     One  of  them  was  payable  in  surety  for  the 
1847,  the  other  in  1848.     It  appeared  upon  the  result  of  Jj^^^'^rdJen- 
the  evidence,  that  as  between  the  Plaintiff  and  Benjamin  tered  into  an 
Davies  the  Plaintiff  was  a  surety  merely.  \ntrthe"atter 

that  the  ex- 

In  August  1850  the  bills  remained  unpaid  in  the  hands  i|Jj,"f/^*'[i  ^j. 
of  the  Stainbanks,  and  had  been  placed  by  them  to  the  dated  by  the 
debit  of  Benjamin  Davies,  and  formed  part  of  a  large  i^VfH  them" 
balance  due  from  Benjamin  Davies  to  them.     The  bills  certain  ships, 
were  left  in  the  hands  of  Messrs.  Stainbanh  as  a  guaran-  the  meantime, 
tee  for  the  floating  balance  from  time  to  time  due  from  he  secured  by 

^^  ^       ^     a  policy  of 

Benjamin  assurance: — 
Hild, 

1.  That  time  was  thus  given  to  the  principal  debtor,  and  that  the  surety  was 
rrieased  in  equity,  if  not  at  law  also. 

2.  That  a  creditor  who  holds  a  floating  guarantee  from  a  surety  cannot,  without 
the  surety's  consent,  give  time  to  the  principal  debtor  as  to  a  portion  of  the  debt, 
without  reserving  the  creditor's  rights  against  the  surety,  and  yet  hold  the  surety  liable 
for  that  portion. 

8.  That  whether  the  acceptor  could  or  could  not  use,  by  way  of  defence  to  an  action 
by  the  holders  of  the  bills,  the  giving  of  time  by  them  to  the  drawer,  he  was  not 
bound  to  do  so,  but  might  (at  the  risk  of  costs)  defend  the  action  on  other  grounds, 
and  also  institute  a  suit  for  equitable  relief  and  an  injunction  to  restrain  the  pro- 
ceedings at  law,  though  if  the  matter  had  been  pleaded  at  law,  and  the  Court  of  Law 
bad  adjudicated  on  the  plea,  the  case  might  have  been  different. 

Vol.  VI.  Z   Z  D.B1G. 
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1855. 

Davies 

V. 

Stainbank. 


Benjamin  Davies  to  them  to  the  extent  of  2,000/.  A 
and  previously  to  that  time  the  Stainbanks  were  awar 
that  the  Plaintiff  claimed  to  stand  in  the  position  ( 
surety  merely  on  the  bills. 

In   September    1850  Daniel  Davies  the  younger, 
brother  of  Benjamin  Davies,  came  over  to  England  froi 
Prince  Edward^s  Island,  for  the  purpose  of  coming  to 
settlement  on  behalf  of  his  brother  with    the  Messr 
Stainbank, 

After  some  communications  had  taken  place  betwet 
Daniel  Davies  the  younger  and  the  Defendant  A  1 
Stainbank,  the  acting  partner  of  the  firm  of  Stainboj 
and  Son,  the  following  memorandum  was  drawn  up  :— 

"  Memorandum  of  the  understanding  between  M 
Daniel  Davies  of  Ckarlotte  Town,  Prince  Bdwarc 
Island,  on  behalf  of  his  brother  Mr.  Benjamin  Dam 
of  the  same  place,  and  Messrs.  C  Stainbank  and  Son 
London,  The  balance  due  from  Mr.  Benjamin  Dam 
to  C  Stainbank  and  Son  being  now  agreed  at  8,04' 
Ss.  \Od,y  it  is  agreed  that  the  four  vessels  that  have  be 
already  dispatched  from  the  Island  this  season,  vi 
schooner  Kestrel,  bark  Essex,  schooner  Minna,  and  bi 
not  yet  named,  together  with  their  freights  and  cargo^ 
to  be  realized  as  soon  as  practicable  afler  their  dischafj 
in  England,  and  the  produce,  less  the  charge  and  coi 
mission,  to  be  placed  to  the  credit  of  Betyamin  Davu 
in  part  payment  of  the  above  balance  of  8,047/.  &.  Vk 
and  which  it  is  estimated  will  altogether  produce  abo 
4,900/.,  leaving  a  balance  then  due  or  a  presumed  balan 
to  C  Stainbank  and  Son  of  about  3,147/.  or  more, 
Benjamin  Davies  has  occasion  to  draw  any  further  smi 
sums  of  Messrs.  Stainbank  and  Son. 


^'  It  is  agreed  between  C.  Stainbank  and  Son  and  Be 

jam 
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jamin  Davies  that  when  the  before-mentioned  balance        1855. 
(now  estimated  at  3,147/.)  can  be  correctly  ascertained, 
the  present  running  account  with  Benjamin  Davies  shall 
be  closed  for  liquidation. 

"  That  the  first  step  towards  the  liquidation  shall  be 
the  building  and  completion  of  a  ship  of  400  tons  register 
by  Benjamin  Davies  (he  having  on  hand  the  greater 
part  of  the  materials  ready  for  the  purpose),  to  be  called 
the  "  Charlotte,'*  which  vessel  is  to  be  ready  for  launch- 
ing the  early  part  of  the  ensuing  season,  say  before  the 
5th  of  August  1851. 

"  To  enable  Benjamin  Davies  to  complete  the  said 
vessel  for  sea,  C.  Stainbank  and  Son  engage  next  year 
to  supply  stores  and  to  accept  Benjamin  Davies^s  drafts 
for  provisions,  &c.  to  the  extent  of  500/.  altogether  or 
more,  if  they  think  proper ;  which  stores  on  being  shipped 
and  bills  on  being  accepted  are  to  be  placed  to  the  debit 
of  an  account  to  be  specifically  opened  for  Benjamin 
Davies  as  an  account  for  advances  and  for  the  ship 
*  Charlotte ;'  and  any  stores  ordered  by  ^r,  Benjamin 
Davies  shall  be  ordered  distinctly  for  this  account,  and 
any  drafts  drawn  shall  state  on  them  to  be  placed  to  the 
bill  account,  namely,  advances  for  the  ship  *  Charlotte.^ 

**  If  it  should  hereafter  be  determined  to  build  a  larger 
ship  than  400  tons  the  advances  to  be  increased  in  pro- 
portion, and  if  cargo  is  shipped  on  the  ship's  accounts 
C.  Stainbank  and  Son  to  advance  the  invoice  cost  thereof. 

**  That  the  '  Charlotte*  shall  be  dispatched  as  soon  as 
she  can  be  rigged  and  loaded  for  London,  where,  as  soon 
as  practicable  after  her  arrival,  the  vessel  shall  be  sold 
and  the  proceeds,  together  with  freight  or  cargo,  less  all 
charges  and  commission,  shall   then  be  placed  to  the 

Z  Z  2  credit 
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1855.        credit  of  Benjamin  Davies  in  liquidation  of  the  before- 
mentioned  balance. 


Davies 

V. 

Staimbank. 


''  That  the  further  discharge  of  the  said  balance  shall 
proceed  annually,  either  in  like  manner  or  by  remittance 
to  the  extent  of  300/.  per  annum.  It  is  further  under- 
stood that  Mr.  Ber^amin  Zkwies  shall,  without  delay, 
eflect  an  insurance  on  his  life  for  1 ,500,  and  pay  the  an- 
nual premium  thereon,  the  policy  of  which  is  to  remain 
with  C.  Stainbank  and  Son  till  the  balance  be  paid  in 
full,  after  which  it  is  to  become  the  property  of  Bayawtin 
Davies  or  his  assigns.'* 

This  agreement  was  not  signed ;  but  upon  the  evidence 
it  appeared  to  have  been  adopted  by  Benjamin  Davies 
and  acted  on  by  him  and  the  Stainbanks. 

In  1852,  Messrs.  Stainbank  commenced  an  action 
against  the  Plaintiff  Mr.  Daniel  Davies,  senior,  on  tie 
bills.  He  defended  it,  pleading  in  effect  that,  by  means 
of  transactions  between  Benjamin  Davies  and  the  Stain- 
banks,  the  bills  had  been  satisfied.  He  also  pleaded  a 
set-off. 

The  action  was  tried  in  March  1853,  and  a  verdict 
found  for  the  Plaintiffs  for  2^000/.,  the  full  amount 
claimed. 

The  present  suit  was  then  instituted,  in  which  die 
Plaintiff  stated,  by  his  amended  bill,  that  he  had,  since 
the  institution  of  the  suit,  discovered  the  above-men- 
tioned agreement  o{  September  1850,  made  between  the 
drawer  and  the  holders  of  the  bills,  whereby,  as  the 
Plaintiff  submitted,  the  drawer  had,  for  valuable  con- 
sideration, given  the  holders  time  for  payment  of  the  debt 

The 
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The  prayer  was  for  delivery  up  of  the  bills,  and  for  an  1855. 

injunction  to  restrain  execution  in  the  action.  TT*^^*^"^ 

•'  Davibb 


Upon  a  motion  for  an  injunction,  the  Vice-Chancellor, 
on  the  9th  of  June  1 853,  made  the  order  under  appeal, 
whereby  it  was  ordered,  that  the  Plaintiff  Daniel  Davis 
should,  within  twelve  days,  pay  into  Court,  to  the  credit 
of  the  cause,  2,525L ;  and  that  thereupon,  and  on  the 
Plaintiff  by  his  counsel  undertaking  to  pay  to  the  De- 
fendants Christopher  Stainbank  and  Richard  Henry 
Stainbanky  their  taxed  costs  of  the  action  at  law,  an  in- 
junction should  be  awarded  against  the  Defendants 
Christopher  Stainbanh  and  Richard  Henry  Stainbank 
to  restrain  them  and  their  agents,  till  further  order,  from 
proceeding  in  the  action,  and  from  commencing  or 
prosecuting  any  other  action  at  law  against  the  Plaintiff 
touching  the  bills ;  and  the  Defendants  were  to  be  at 
liberty  to  apply  to  the  Court  after  the  decision  of  the 
House  of  Lords  in  the  suit  of  Owen  v.  Homan  (a). 

From  this  order  the  present  appeal  was  brought,  and, 
by  consent,  the  cause  came  on  for  hearing,  at  the  same 
time  further  evidence  being  adduced  orally  and  other- 
wise. 

Sir  Fitzroy  Kelly,  Mr.  JB€u:on,  Mr.  Rochfort  Clarke 
and  Mr.  Giffard,  for  the  Plaintiff  Daniel  Davies  the 
elder. 

It  is  clear  upon  the  evidence  that  the  Plaintiff  ac- 
cepted the  bills  as  a  surety  for  Benjamin  Davies,  and 
that  this  was  known  to  Messrs.  Stainbank  when  they 
took  the  bills.  That  being  so,  and  the  Messrs.  Stain- 
bank having  acceded  to  the  terms  of  the  memorandum, 
which,  although  not  signed,  was  acted  upon,  they,  we 

submit, 

(a)  Rqwrted  3  Mac.  4  Gor,  378,  and  4  H.  of  L.  Cai,  997. 
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1855.        submit,    thereby   gave    time    to    the    principal    debtor 
and   released   the   surety.     The   only  remaining    point 
is,  whether,  as  they  did  not  set  up  this  defence  to  the 
the  action,  they  are  precluded  from  resorting  to  a  Court 
of  Equity  to  be  relieved  against  the  proceeding  at  law. 
In  the  first  place,  the  fact  was  not  discovered  in  time 
to  be  pleaded  to  the  action.     In  the  next  place  we  could 
not  at   law  against   the  written  instrument   show  that 
Davies  was  a  surety.     [The  Lord  Justice  Knight  Bruce, 
— Would   a   Court  of  Law  consider   that   the  written 
contract  would  be  varied  by  showing  him  to  be  a  surety  X\ 
It  would  at  law  be  so  considered.     But  however  this 
may  be,  there  is  a  ground  for  equitable  interference,  and 
the  Plaintiff  had  a  right  to  file  a  bill,  even  if  the  ground 
of  relief  might  have  been  made  available  at  law.     It  could 
not  however  have  been  made  available  at  law,  inasmucli 
as  the  acceptor  would  there  be  held  to  be  the  principal 
debtor.     It  will  be  objected  on  the  other  side,  that  tie 
agreement  for  giving  time,  not  being  in  writing,  was  not 
effectual,  and  therefore  had  not  the  effect  contended  for; 
but  it  was  acted  upon,  and  was  therefore  binding  io 
a  Court  of  Equity,  where  proceedings  against  the  prin- 
cipal debtor  on  the  bills  would  have  been  stayed  on  the 
ground  of  the  agreement  having  been  entered  into. 

They  referred  to  Powell  v.  Dillon  (a),  Abbott  v. 
Hendricks  {b),  Manley  v.  Boy  cot  (c),  Thompson  v. 
Clubley((d),  Solly  v.  Hinde{e),  Adams  v.  Wordlet/{f)j 
Ashbee  v.  Pidduck  ( y),  Foster  v.  Jolly  (A),  Fentum  v. 
Pocock  (i),  Price   v.  Edmunds  (k),   Rees  v.  Berring- 

ton  (Z),  Besant  v.  Cross  (m). 

The 

(a)  2  B.  4-  B.  416.  (g)  1  M.6f  W,  564. 

(b)  1  Man,  4-  Gr.  791.  {h)  1   C,    M.  4  R,  703;  5 
(f )  2  EL  4-  BL  46.                          Tjfrwk,  239. 
{d)  \  M.ifW,  212.                          (i)  5  Taunt,  192. 
(e)    2    Cr,   6f   Mee.    516;  4  (k)  10  B.  ^  C  578. 

Tyrwh,  305,  (/)  2  ref.>R.  540. 

(J)  I  M.^  W.  374.  (m)  10  C.  B.  895. 
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The  Solicitor-General,  Mr.  J,  Baily,  Mr.  Willes  and        1855. 
Mr.  Druce,  for  Messrs.  Stainbank. 

Even  if  the  Plaintiff  had  not  been  privy  and  con- 
sented to  the  agreement  of  which  he  now  complains, 
still  the  evidence  does  not  show  that  he  was  a  surety, 
or,  at  all  events,  that  this  was  known  to  Messrs.  Stain- 
bank  when  they  took  the  bills.  They  cannot,  therefore, 
be  affected  by  that  circumstance  if  it  existed.  The  al- 
leged agreement  was  one  which  could  not  have  been 
made  available  at  law  or  in  equity  for  the  purpose  of 
discharging  the  principal  debtor,  especially  when,  as 
in  this  case,  the  debt  secured  was  a  floating  balance,  to 
which,  we  submit,  the  principle  relied  upon  as  to  time 
being  given  to  the  principal  would  not  apply.  But  in 
truth  the  Plaintiff  knew  and  concurred  in  the  agreement 
of  September^  1850. 

They  referred  to  Pease  v.  Hirst  (a),  Harrison  v. 
NettlesMp  (b),  Adams  v.  Wordley  (c),  Bank  of  Ireland 
V.  Heresford  {d),  Laxton  v.  Peat(e),  Newton  v.  Charl- 
ton {f). 

Mr.  Hallett  for  other  parties. 
Sir  F.  Kelly  replied. 

Judgment  reserved. 


TTie  Lord  Justice  Knight  Bruce.  Jan.  30. 

In  the  year  1846,  Messrs.  Stainbank,  merchants  of 
London,  who  with  Mr.  Benjamin  Bavies  (a  merchant  or 

dweller 

(o)  10  JB.  4-  C.  122.  (0  2  Campb.  185. 

(6)  2  Myl.  4-  K.  423.  (/)  10  Hare,  646;  see  Strong 

ic)  I  M.^  W.  374.  V.  Foiter,  17  C.  B.  201 ;  Hollier 

(d)  0  Daw.  233.  v.  Eyre,  9  CI.  ^  Fin.  1. 
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dweller  in  Prince  EdwctnTs  Island),  are  tbe  Defendants 
in  this  suit,  became  tbe  holders  of  two  bills  of  exchange 
for  1,000/.  eacb>  dated  in  that  year,  which,  according  to 
their  tenor,  respectively  became  due  in  1847  and  1848. 
They  were  drawn  by  the  Defendant  B,  Davies  upon  his 
cousin  the  Plaintiff,  who  is  or  was  a  solicitor  in  London  or 
Middlesex f  and  accepted  by  the  Plaintiff — accepted  as  be 
says  by  way — and  merely  by  way — of  suretyship  for  the 
drawer  J3.  Davies  to  Messrs.  Stainbank  the  payees,  who 
in  185S  commenced  an  action  against  the  Plaintiff  upon 
the  bills.  He  defended  it,  contending  and  pleading,  in 
eflect,  that,  by  means  of  transactions  between  the  drawer 
and  the  payees,  the  bills  had,  by  payment  or  otherwise, 
become  satisfied,  and  that  nothing  therefore  was  or 
could  be  due  from  the  acceptor  on  either  of  them.  He 
also  pleaded  a  set-off. 

Messrs.  Stainbank  denying  the  truth  of  the  pleas, 
issue  was  joined,  on  them ;  and,  before  trial,  tlie  Plaintiff 
instituted  the  present  suit  for  discovery  and  relief  against 
the  bills ;  not  however,  as  1  collect,  suggesting,  by  tbe 
original  frame  of  it,  any  other  title  to  relief  than  tbe 
grounds  of  defence  alleged  in  the  pleas, — grounds  that 
I  have  already  mentioned. 

The  action  was  tried  on  the  third  or  fourth  week  of 
March  1853,  when  a  verdict  was  found  in  favour  of 
Messrs.  Stainbank  for  the  full  amount  purporting  to  be 
secured  by  the  bills  of  exchange ;  namely,  2,000^  with 
interest. 


Afterwards,  if  not  sooner,  it  was  alleged  by  the  PtttO- 
tiff  that  he  had  discovered,  that,  in  1850,  an  agreement 
had,  without  his  consent  or  knowle<%e,  beeo  made 
between  Messrs.  Stainbank  and  B,  Davies,  by  which 
Messrs.  Stainbank  had,  for  valuable  consideration,  given 

B.  Davies 
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B,  Davies  time  for  payment  of  the  debt^  represented  or  1855. 
secured  by  the  two  bills  of  exchange ;  and  that,  by  means 
of  it,  the  Plaintiff  was  discharged,  in  equity,  at  least,  from 
them.  The  Plaintiff  accordingly,  by  amending  his  bill 
of  complaint,  brought  it  to  the  form,  in  which  it  is  now 
before  us,  making  that  case  and  praying  relief  on  that 
foundation. 

To  return  to  the  verdict,  perhaps  it  was  not — perhaps 
it  was — according  to  the  truth,  so  far  as  it  found  the  bills 
of  exchange  not  paid  nor  satisfied,  but  it  was  probably  an 
honest  verdict ;  and  appears  to  have  been  approved  by  Mr. 
Baron  Alderson,  who  tried  the  cause,  and  who  seems,  as 
well  as  the  jury,  to  have  thought  the  bills  of  exchange  in- 
tended to  form  what  has  been  called  a  floating  guarantee 
for  J3.  Davieshom  the  Plaintiff  to  Messrs.  Stainbank.  The 
soundness  however  of  the  finding,  if  the  point  were  open, 
might  possibly  be  disputable  upon  all  the  materials  before 
us,  including  those  before  the  jury,  or  even  upon  those 
before  the  jury  alone ;  but  the  point  is  not  open,  inas- 
much as,  afler  an  ineffectual  attempt  at  law  to  disturb  the 
verdict,  Messrs.  Stainbank  obtained  final  judgment  on  it. 
The  judgment  seems  to  have  been  diily  entered  up,  and 
to  be  at  law  binding — at  law  conclusive. 

After  the  trial  this  order  was  made  in  the  present 
cause  by  the  Vice-Chancellor  Kindersley.  [ H  is  Lordship 
read  it.] 

The  money,  I  believe,  has  accordingly  been  brought 
into  Court,  and  is  now  here  representing  the  judgment, 
except  the  costs. 

The  hearing  before  us  has  been  on  an  appeal  from 
that  order,  and  also  at  the  request  of  the  Plaintiff  and 
Messrs.  Stainbank  (without  any  dissent  on  the  part  of 
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Mr.  B.  Davies)  upon  an  original  motion  for  a  de- 
cree. The  argument,  a  full  as  well  as  able  one, 
took  place  in  December  last,  after  which,  in  the  same 
month,  an  oral  examination  of  the  Plaintiff,  of  Mr.  Stmn- 
hanhy  junior,  and  of  others  as  witnesses  was  had  before 
us.  We.  have  since  considered  the  whole  controversy  so 
far  as  the  judgment  at  law  has  not  rendered  it  unneces- 
sary to  do  so,  that  judgment  having  reduced  the  dispute 
between  the  litigants  to  these  points : — 


First.  Did  the  Plaintiff  accept  the  two  bills  of  exchange 
as  a  surety  oi B,  Davies? 

Secondly.  Was  that  known  to  Messrs.  Stainbank  when 
they  took  the  bills  ? 

Thirdly.  Was  the  Plaintiff's  responsibility  to  Messrs. 
Stainbank  upon  the  bills,  whether  in  the  nature  of  a 
floating  guarantee  or  otherwise,  of  such  a  kind  as  to  be 
liable  to  be  discharged  by  their  giving  time — if  they 
should  give  time — to  B,  Davies  without  the  consent  of  the 
Plaintiff,  that  is,  to  be  so  discharged,  at  least  in  equity,  if 
not  at  law  also  ? 

Fourthly.  Did  Messrs.  Stainbank  give  time  to  B, 
Davies  without  the  Plaintiff's  assent,  and  in  such  a 
manner  as  to  discharge  him  equitably  if  not  legally 
also? 

Fifthly.  Could  the  Plaintiff,  who  did  not  raise  this 
point  by  way  of  plea  or  defence  in  the  action,  have 
effectually  done  so  ?  and 

Sixthly.  Whether  the  judgment  at  law  precludes  him 
from  equitable  relief? 
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The  Plaintiff  maintains  the  affirmative  of  the  first, 
second,  third  and  fourth  of  these  questions,  and  the 
negative  of  the  two  others. 

With  regard  to  the  first,  second  and  third,  I  think  that 
the  Plaintiff  has  established  his  case  by  the  evidence, 
and  is  certainly  so  far  right.  It  seems  to  me  that  a  cre- 
ditor who  holds  a  floating  guarantee  from  a  surety  can- 
not, without  the  surety's  consent,  give  time  to  the  prin- 
cipal debtor  as  to  a  portion  of  the  debt,  without  reserving 
the  creditors'  rights  against  the  surety,  and  yet  hold  the 
surety  liable  for  that  portion  ;  the  necessary  consequence 
of  the  act  being  that,  for  a  period  of  more  or  less  du- 
ration, the  principal  debtor  is  protected  at  once  against 
the  creditor  and  against  the  surety  from  a  demand  for 
payment  of  the  amount  so  dealt  with. 

The  fourth  question  divides  itself  into  three  parts. 
That  time  was  given,  there  can  be  no  doubt  if  the  paper 
of  the  19th  of  September  1850  contains  the  terms  of  an 
agreement  made  between  Mr.  Richard  Stainbank  (for 
Messrs.  Stainbank)  on  one  hand  and  Mr.  Daniel  Davies 
junior  (for  S.  Davies)  on  the  other — if  the  agreement  was 
accepted  and  ratified  by  B.  Davies,  and  if  he  acted  upon 
it,  whether  afterwards  he  broke  or  did  not  break  it.  And 
the  evidence  satisfies  my  mind,  that  the  paper  of  1 9th 
September  1850  does  contain  the  terms  of  an  agreement 
so  made ;  and  moreover,  that  the  agreement  was  accepted 
and  ratified  by  B.  Davies,  and  that  he  acted  upon  it. 
The  Statute  of  Frauds  creates  in  my  opinion  no  impedi- 
ment, no  difficulty,  circumstanced  as  the  case  was  and  is. 
If,  then,  this  agreement  became,  as  I  think  it  did,  binding 
on  Messrs.  Stainbank  and  B.  Davies,  it  had,  in  my  opi- 
nion, the  effect  of  discharging  the  Plaintiff,  if  not  both  at 
law  and  in  equity,  at  least  in  equity,  from  responsibility 
to  Messrs.  Stainbank  on  the  bills,  unless  the  Plaintiff 
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assented  to  H;  for  it  did  not  reserve  to  the  creditors 
liberty  to  proceed,  ss  tbey  otherwise  oNglit  have  done 
against  him.  And  the  coodurioo  is,  I  thiid^,  inefitable 
that,  upon  the  assumption  c^  the  two  bills  not 
having  been  actually  sadsfied  (an  assnmptioQ  which  the 
verdict  and  judgment  at  law  sanction  and  render  neces- 
sary), the  agreement  extended  to  the  debt  represented  or 
secured  by  the  two  bills ;  and  materially,  and  to  his  pre- 
judice (as  he  has,  I  conceive,  a  right  to  say),  afiected  his 
rights,  remedies  and  position  in  respect  of  the  bills. 

Did  he  then  assent  to  the  agreement  ?  It  is  as  to  this 
point  especially,  that  the  oral  and  other  evidence  before 
the  Court,  which  cannot  all  be  reconciled  together,  has 
required  from  us  the  closest  and  most  deliberate  conside- 
ration. That  deliberation  it  has  received.  The  burthen 
of  proving  the  assent  lies,  I  think,  certainly  on  Messrs. 
Stainbank.  The  clear  establishment  of  the  fitct  that  they 
agreed  to  give,  and  did  give,  time  to  B.  Daviet^  appears 
to  me  to  render  this  indisputable.  Have  then  Messrs. 
Stainbank  discharged  themselves  of  the  burthen  ?  Does 
the  evidence  prove  the  Plaintiff's  assent  f  In  my  judg- 
ment not.  If  1  had  been  acting  as  a  juror,  my  verdict,  at 
the  close  of  the  examination  viv&  voce  here,  would  have 
been  so — and  subsequent  reflection,  aided  by  the  answers 
in  the  cause,  by  the  written  testimony,  and  by  the  short- 
hand writer's  notes  of  the  trial,  has  confirmed  the  impres- 
sion. I  must  be,  therefore,  for  determining  the  fourth 
question  entirely  in  favour  of  the  Plaintiff. 


As  to  the  fiflb,  without  giving  any  opinion  upon  it,  I 
will  assume  that  it  ought  to  be  answered  in  the  affirmative, 
and  therefore  against  him ;  my  view  of  the  sixth  render- 
ing the  fifth  in  my  estimation  immaterial.  For  I  think 
that  the  Plaintiff,  if  he  could  have  pleaded  or  used  by 
way  of  defence  to  the  acUon,  the  agreement  to  give,  and 
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the  giving  of  time  by  Messrs.  Stainbank  to  B.  Davies,  1855. 
was  not  bound  to  do  so,  but  was  entitled  to  defend  the 
action,  whether  successfully  or  unsuccessfully,  on  other 
grounds  (at  the  risk  of  course  of  costs),  and  also  to  insti- 
tute a  suit  here  for  relief  on  that  point, — if  not  guilty  of 
improper  delay ;  and  I  think  that  the  Plaintiff  has  not 
been  guilty  of  improper  delay.  For  the  deficiencies  of 
the  original  bill  filed  before  the  trial  a  sufficient  apology, 
as  it  appears  to  me,  if  an  apology  was  needed,  has  been 
shown.  The  rule  nisi  for  a  new  trial  was  not  discharged, 
I  believe,  before  the  25th  May  1853.  The  suit  here  was 
put  into  its  present  shape  by  amendment,  either  before 
or  very  soon  afler  the  9th  of  June  1853  (the  date  of  the 
Vice-Chancellor's  order),  and  Messrs.  StcdnbanKs  costs 
in  the  action  seem  to  have  been  at  that  time  untaxed. 
Those  costs,  as  taxed,  if  they  have  not  received,  they 
must  receive ;  and  if  they  have  received,  they  must  re- 
tain, as  it  appears  to  me  ;-^or  their  opponent,  the  Plain- 
tiff here,  must  be  taken  not  to  have  been  justifiable  in 
defending  himself  at  law  as  he  did.  Had  he  proceeded 
otherwise,  we  might  possibly  have  given  himorrelieved  him 
from  the  whole  or  part  of  the  costs  of  the  action.  For  in 
my  opinion  he  has  established  a  title  to  relief  in  equity 
against  the  demand,  the  subject  of  it.  I  think,  therefore, 
that  the  injunction  ought  to  be  made  perpetual  (the  taxed 
costs  at  law  being  paid),  that  the  two  bills  of  exchange 
should  be  either  delivered  to  the  Plaintiff  or  deposited 
in  Court,  and  that  the  fund  in  Court  should  be  trans- 
ferred or  paid  to  him. 

With  regard  to  the  costs  of  this  suit,  I  have  come  to 
the  conclusion  that  there  should  be  none  on  either  side, 
the  bill  raising,  as  it  does,  at  least,  one  question  which 
we  are  obliged  to  consider  the  judgment  at  law  as  having 
finally  decided  against  the  Plaintiff  in  equity,  who  has 

thus 


n  CASES  IX  CHANCERY. 

1855.        thus  added  mstniallT  to  tbe  expense  of  ihe  liligalion 
^■^'v-^      whst  we  must  bold  to  be  ui  nnjuslifiable  manner. 

»T*iK>A*K.  jTu:  Lord  Justice  TVrwr. 

The  bill  in  this  cause  is  filed  by  Daniel  Dacies  t 
elder,  against  Ckrutopker  StainbanA  and  Richa 
Henry  Stainbank,  mercbants  in  London,  and  Btnjam 
Saviet,  a  merchant  at  Prince  Edward's  Island,  for  t 
purpose  (amongst  other  things)  of  having  two  bills 
exchange  for  1,000/.  each,  dated  respectively  tbe  3rd 
September  1846,  drawn  by  the  Defendant  Benjam 
Davies  upon  and  accepted  by  the  Plaintiff  in  favour 
and  made  payable  to  the  Defendants  the  Stainbaii 
delivered  up  to  be  cancelled. 

The  title  of  the  Plaintiff  to  this  relief  is  rested  by  i 
bill  upon  several  distinct  grounds— firs(,  that  the  bi 
have  been  paid  or  satisfied  in  account.  Secondly,  lb 
the  bills  were  given  only  to  secure  the  performuice  I 
Benjamin  Davies  of  certain  engagements  entered  intol 
him  and  which  he  fully  performed.  TTiirdly,  th 
whether  the  bills  were  given  for  the  particular  purpo 
alleged  or  not,  they  were  at  all  events  accepted  by  ll 
Plaintiff  only  as  a  surety  for  Benjamin  Davies,  and  ih 
the  Stainbanhs  took  a  mortgage  from  Benjamin  Dam 
which  covered  the  amount  due  upon  the  bills,  and  thi 
there  was  default  on  their  part  in  not  recovering  c 
not  retaining  the  whole  or  some  part  of  the  property  com 
prised  in  the  mortgage ;  &nA,  fourthly,  that  the  Plsintifi 
being  a  surely  only,  has  been  discharged  by  time  hivini 
been  given  by  the  Stainbanhs  to  Benjamin  Davies  h 
payment  of  the  amount  due  upon  the  bills. 

There  has  been  an  action  at  law  brought  by  thi 
StainbaHMs  against  Benjamin  Davies  upon  these  bills 
and,  upon  the  (rial  of  that  action,  tbe  jury  found  that  tb 
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bills  were  accepted  by  the  Plaintiff  not  as  surety  for  the 
performance*  of  the  particular  engagements  referred  to, 
but  as  a  continuing  surety  for  the  balance  of  Benjamin 
Davis^s  account  with  the  Stainbanks  to  the  amount  of 
2,000/.  The  Stainbanks,  therefore,  recovered  in  the 
action  at  law,  against  the  Plaintiff,  the  2,000/.  and  interest 
upon  it;  but  in  the  meantime,  pending  the  action,  the 
bill  in  this  cause  was  filed.  Upon  a  motion  made  before 
Vice-Chancellor  Kindersley,  for  an  injunction  to  restrain 
further  proceedings  in  the  action  at  law,  it  appeared, 
that  in  the  year  1852,  an  arrangement  was  come  to 
between  the  Stainbanks  and  Benjamin  Davies  for  the 
settlement  of  the  account  between  them,  in  which  these 
bills  were  included ;  and  that,  by  that  arrangement,  the 
rights  of  the  Stainbanks  against  the  Plaintiff  upon  the 
bills  were  reserved ;  and,  in  this  state  of  circumstances, 
it  was  thought  that  the  rights  of  the  parties  might  be 
affected  by  the  decision  of  the  House  of  Lords  in  a  case 
of  Owen  V.  Homan,  then  pending  before  them.  Vice- 
Chancellor  Kindersley  accordingly  made  the  order 
(which  my  learned  brother  has  read),  granting  the  in- 
junction upon  the  terms  of  paying  the  money  into  Court, 
with  liberty  to  the  Plaintiff  to  apply  upon  the  decision 
of  the  House  of  Lords  in  the  case  of  Owen  v.  Homan 
being  pronounced. 
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The  case  having  been  brought  before  us  upon  appeal 
from  this  order,  it  was  agreed,  that  we  should  finally 
dispose  of  the  question  between  the  parties  as  upon  the 
hearing  of  the  cause.  Furiher  affidavits  have  ac- 
cordingly been  filed.  The  Plaintiff,  the  Defendant 
R.  H,  Stainbank,  and  several  other  witnesses,  have  been 
examined  before  us,  and  we  have  now  to  dispose  finally  of 
the  case. 


It  was  conceded,  and  properly  conceded,  in  the  argu- 
ment 
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1855.  ment  before  us,  that  the  result  of  the  proceedings  at  law 
has  disposed  of  the  first  two  grounds  upon  which  the 
Plaintiffs  case  is  rested  by  the  bill.  It  is  not  material, 
therefore,  to  consider  those  parts  of  the  case  except 
with  reference  to  the  question  of  costs.  Neither  do  I 
think  it  material  to  enter  into  the  questions  as  to  the 
efiect  of  the  mortgage,  or  what  was  done  or  omitted  to 
be  done  under  it.  The  true  point  upon  which  the 
rights  of  these  parties  depend  seems  to  me  to  be  whether 
the  Plaintiff  has  been  discharged  in  equity  from  his 
liability  upon  these  bills  by  time  having  been  giren  by 
the  Stainbanks,  the  payees,  to  Benjamin  Davies,  the 
drawer,  for  payment  of  the  amount  due  upon  them; 
and,  in  determining  this  point,  I  think  it  will  be  sufficient 
to  examine  the  transaction  of  September  1850,  and  to 
look  into  the  circumstances  connected  with  it,  and  the 
evidence  which  has  been  given  in  relation  to  it. 

It  appears  then,  that,  in  the  month  of  August  1850, 
Daniel  Dames  the  younger,  the  brother  of  Benjamba 
Dames y  came  over  from  Prince  Edwards  Island  to  this 
country,   with    authority  to    settle  Benjamin  Daviess 
account  with  the  Stainbanks;  and  that  the  amount  of 
these  bills  had  long  before  been  placed  to  the  debit  of 
Benjamin  Davies  in  that  account,  and  then  formed  part 
of  a  much  larger  sura  due  to  the  Stainbanks  upon  it 
It  may,  also,  I  think,  be  taken  as  a  hot  both  from  the 
verdict  of  the  jury  in  the  action,  and  from  the  whole  of 
the  evidence  before  us,  that  the  Plaintiff  (whatever  ma; 
have  been  his  position  as  to  the  StairAanks)  was,  as 
between  him  and  Benjamin  Davies,  a  surety,  merely, 
upon  these  bills  ;   and  the  evidence  establishes,  to  my 
entire  satisfaction,  that  the  Stainbanks  at  this  time  knew 
that  the  Plaintiff  claimed  to  stand  in  that  position.    The 
letter  of  the  6th  of  March  1848  alone  seems  to  me  to 
be  conclusive  upon  that  point.    [His  Lordship  read  the 

letter 


CASES  IN  CHANCERY. 

letter  which  contained  the  following  passages : — **  1  am 
hurt,  beyond  expression,  to  find  your  letter  of  Saturday 
in  allusion  to  Benjamin  Davies's  bill,  but  am  too  busy  to 
call  on  you.  You  know  I  was  really  only  guarantee  for 
him  on  the  condition  of  your  letter  of  August  1846,  and, 
having  the  highest  opinion  of  your  honour  and  integrity, 
induced  me  to  be  a  party  to  the  transaction.  .  .  I 
do  not  in  any  degree  wish  to  avoid  meeting  the  matter  on 
proper  terms,  but  when  I  am  only  a  guarantee,  the  debtor 
should  be  called  on  first."] 
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After  that  letter,  1  think  it  is  impossible  for  the  Stain- 
banks  to  deny,  that  in  the  month  of  September  1850, 
they  knew  that  the  Defendant  claimed  to  stand  in  the 
position  of  a  surety  as  to  these  bills. 

In  this  state  of  circumstances,  in  the  month  of  Sep^ 
tember  1850,  the  following  memorandum  was  drawn  up: 
— [His  Lordship  read  it  as  set  out  ante,  p.  680.]  As- 
suming this  memorandum  to  amount  to  an  agreement,  I 
feel  no  doubt  that  the  time  for  payment  of  the  balance 
of  Benjamin  Davies's  account  (including  as  it  did  the 
amount  of  the  bills)  was  enlarged  by  that  agreement; 
and  that  there  was  sufficient  consideration  to  support 
the  enlargement  of  the  time.  The  true  test  of  this  ques- 
tion is,  whether,  assuming  the  memorandum  to  have 
amounted  to  an  agreement,  the  Stainbanks  could  have 
sued  Benjamin  JDavies  for  the  balance  of  the  account,  in 
defiance  of  the  arrangement  contained  in  the  me- 
morandum. I  think  that  they  could  not,  and  that  there 
would  have  been  at  least  an  equity  on  the  part  of  Ben- 
jamin  Davies  to  restrain  such  proceedings,  if  any  such 
had  been  attempted  by  the  Stainbanks. 


It  was  said,  however,  that  the  terms  contained  in  this 

memorandum,  if  not  repudiated,  were  not  adopted  or 
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acted  upon  by  Benjamin  Davies^  but  I  think  the  evi- 
dence clearly  shows  that  Benjamin  Davies  acted  upon 
those  terras.  It  is  true,  indeed,  that  he  did  not  fully 
carry  out  the  stipulations,  on  his  part,  which  were  con- 
tained in  the  instruraent ;  but  he  carried  them  out  to  a 
considerable  extent,  as  the  Defendant  R.  H.  SUunbank 
himself  admitted  upon  his  cross-examination  before  us. 
The  true  state  of  this  part  of  the  case,  as  it  seems  to  me, 
is  that  Benjamin  Davies  adopted  the  agreement,  but 
aflerwards  failed  in  part  to  perform  it. 


Another  argument  which  was  urged  on  the  part  of  the 
Stainbanks,  with  reference  to  this  agreement,  was,  that 
the  Plaintiff  might  have  pleaded  at  law    that   he  was 
surety  merely,  and  that  the  time  given  by  the  agree- 
ment  had   operated    to   discharge  him,  and    that  this 
Court  would  give  no  relief  against  the  consequences  of 
defective  pleading  at  law.     This  point  of  legal  pleading 
was  very  much  laboured  in  the  argument  before  us,  but 
I  think  it  unnecessary  to  give  any  opinion  upon  it.     This 
Court,  as  I  apprehend,  has  at  all  times  exercised  juris- 
diction in  cases  of  this  nature.     It  is,  in  the  eye  of  this 
Court,  a  fraud  in  a  creditor  to  proceed  at  law  against  a 
surety,  after  he  has  agreed  with  the  principal  debtor  to 
enlarge  the  time  for  payment  of  the  debt ;  and  this  Court 
relieves  against  the  fraud.     The  mere  fact,  that  a  Court 
of  Law,  if  called  upon  to  do  so,  might  possibly  exercise 
concurrent  jurisdiction  in  such  a  case,  cannot  defeat  the 
jurisdiction  of  this  Court  to  interfere.     If,  indeed,  the 
matter  had  been  pleaded  at  law,  and  the  Court  of  Law  had 
entertained  the  plea,  and  adjudicated   upon  it,  the  case 
might  have  been  different ;  but  it  is  clear  that,  in  this 
case,  the  Court  of  Law  has  not  entertained  the  question, 
and  the  bill  was  filed  before  the  trial  of  the  action. 

The  only  remaining  point,  which  was  urged  on  the 

part 
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part  of  tlie  Stainbanks  with  reference  to  this  agreement,        1 855. 
was  that  it  was  made  with  the  knowledge  and  privity  of 
the  Plaintiff,  and  was  acquiesced  in  by  him,  in  which  v. 

case  he  would  of  course  be  debarred  from  the  relief  to  Stainbank. 
which  he  claims  to  be  entitled,  in  consequence  of  its 
having  been  entered  into.  The  answer  of  the  Stainbanks 
to  the  amended  bill  contains  these  passages : — '*  And 
with  reference  to  the  51st  and  following  paragraphs  of 
the  Plaintiff's  amended  bill,  I  say  that  shortly  ader  the 
interview  of  the  19th  of  September  1850,  which  took 
place  at  the  PlaintifTs  office,  as  in  the  80th  paragraph 
of  our  former  answer  mentioned,  the  memorandum  men- 
tioned and  set  forth  in  the  5^nd  paragraph  of  the  Plain- 
tiff's amended  bill  was  drawn  up :  and  I  further  say,  that 
on  the  20th  of  September  1850,  being  the  day  following 
the  said  interview,  the  said  memorandum  was  read  aloud 
by  Daniel  Davies  the  younger  to  the  Plaintiff  for  his 
approval  in  my  presence,  and  the  Plaintiff  then  appeared 
to  be  and  I  believe  was  fully  cognizant  of  the  provisions 
thereof,  and  he  had  acquiesced  in  and  assented  to  the 
same.  .  .  That  when  the  said  memorandum  was  read 
to  the  Plaintiff  as  aforesaid,  some  conversation  ensued  as 
to  H,  Davies  having  to  draw  for  money  during  the  winter, 
whereupon  the  Plaintiff  said  that  the  said  JB.  Davies 
might  draw  upon  some  cousin  of  his  ;  and  I  say,  I  had 
then  with  me  a  rough  sheet  of  paper  containing  the  cal- 
culations on  which  the  said  memorandum  was  founded, 
which  was  then  shown  by  me  to  the  Plaintiff,  and  upon 
the  Plaintiff  making  such  statement  as  last  aforesaid,  I 
then  for  my  own  guidance  made  a  note  in  pencil  on  the 
back  of  the  said  rough  sheet  as  follows,  *  D.  D.  says  he 
(meaning  the  Defendant  B.  Davies)  may  draw  upon  his 
cousin  for  lOOZ.  or  200i:  " 

The  question  as  to  the  Plaintiff's  knowledge  and  ac- 
quiescence wholly  depends  upon   the  accuracy  of  the 

statement 


Davies 

V. 
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1855.  statement  thus  contained  in  the  answer.  The  Plaintiff 
both  in  his  aSidavits  in  the  cause,  and  upon  his  exami- 
nation before  us,  has  distinctly  denied  the  truth  of  that 
Stainbank.  statement.  It  is  to  be  obsenred,  that  as  to  this  statement 
the  onus  probandi  rests  upon  the  Stainbanks.  It  is  the 
ground  of  their  defence,  and  it  is  upon  them  to  establish 
it.  The  question  we  have  to  consider  is,  whether  they 
have  done  so  or  not.  I  am  of  opinion,  that  they  have 
failed  to  do  so.  [His  Lordship  proceeded  to  state  the 
grounds  on  which  he  came  to  this  conclusion.] 

Upon  the  whole  of  the  case  my  opinion  is,  that  the 
Plaintiff  is  entitled  to  a  decree  to  have  his  name  erased 
from  the  bills  and  the  money  paid  into  Court  repaid  to 
him,  but  having  regard  to  the  other  parts  of  the  case  on 
which  the  Plaintiff  has  failed ;  and  I  must  add,  looking 
also  to  the  affidavits  which  the  Plaintiff  has  filed  widi 
reference  to  those  other  parts  of  the  case,  I  think  that 
the  decree  should  be  without  costs. 
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1855. 


Ex  parte  SAMUEL  HAMMOND. 
In  the  matter  of  SAMUEL  HAMMOND,  a  Bankrupt. 


Jan.  22. 


fTHHIS  was  the  appeal  of  the  bankrupt  from  an  order     Before  The 

of  Mr.  Commissioner  Ayrton^  suspending  the  bank-        tices. 
rupt*s  certificate  of  conformity  for  two  years,  and  granting  it  W  in  general 

it  at  the  expiration  of  that  period  as  of  the  third  class,  '"expedient  to 
'  *  '  annex  to  a 

subject  to  a  condition  that  it  should  not  discharge  the  certificate  a 

t_i         .  c  I'l'i'x  •  4.r        x*  condition  that 

bankrupt  from  liability  upon  or  in  respect  ot  certain  ac-  jj  gj,^]  j,qj 

commodation  bills,  which  the  order  specified.  afford  protec- 

tion against 
particular 

The  grounds  of  the  Commissioner's  decision  were,  in  ^^^^ 

®  ^         Accommo- 

substance,   principally  the   following,  as   stated  in    his  dation  bill 
judgnient.  ^0^^- 

warded  with 

The  bankrupt  commenced  business,  on  his  own  ac-  bankrupt  who 

count,  at  Leeds,  as  a  flax  spinner,  in  July  1852,  with  a  ^**  engaged 

'^  .  in  such  deal- 

capital  of  about  9,450Z.     He  had  previously  carried  on  ings  must  ex- 

the  same  business  there  in  partnership  with  his  father.  P®^'  v!^™  *?. 

*  *^  be  subjected  to 

The   balance-sheet  extended  over  a  period  two  years  a  rigid  investi- 
only,  viz.  from  July  \S52  to  July  1854.     During  that  where  such  a 

time  the  bankrupt's  purchases  amounted  to  1 13,000/.,  and  bankrupt  had 

not  been 

his  sales  to  about  98,000/.     His  actual  profits  were  stated  shown  to  have 
at  about  3,300/.,  his  trade  expenses  at  9,194/.,  and  his  »>««" /V>>^y  f 

'  '  *^  '  '  any  dishonesty, 

household  expenses  2,3351.     According  to  these  state-  or  to  have  re- 
ments  of  the  balance  sheet,  the  capital  and  profits  being  fbg'bills  were 
12,000/.,  and  the  expenses  11,000/.  (in  round  numbers),  not  accommo- 
there  would  be  a  surplus  in  the  bankrupts  favour  of  up-  the  Court  con- 
wards  of  1,000/.  at  the  end  of  the  second  year  of  busi-  "dered  such 
'  '^  transactions 

ness.  not  sufficient 
ground  for  sus- 
pending the  certificate  for  two  years,  without  protection,  as  regarded  liability  in  respect 
of  the  bills. 

Vol.  VL  3  B  D.M.G. 
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1855.        ness.     But  a  further  examination  of  the  balance  sheet 
^•^^>^^      disclosed  a  different  state  of  circumstances^  for  to  the 

Ei  parte 

Hammoxd.  trade  expenses,  amounting  to  9,9 14/.,  and  the  household 
„  ^*  •*  expenses,  amounting  to  2,3351,^  there  must  be  added  a 
gallery  of  pictures,  costing  17,904i  Upon  the  mill  there 
had  also  been  expended  14,000/.,  making  in  all  an  ex- 
penditure of  43,633/.  during  two  years.  Notwithstanding 
this  expenditure,  the  assets  to  be  divided  under  the 
bankruptcy  were  put  down  as  worth  no  less  than  27,66dL 
The  question  then  arose,  how  did  the  bankrupt  expend 
43,000/.,  and,  nevertheless,  have  ^,000/.  to  be  divided 
among  his  creditors?  It  was  by  running  into  debt.  It  was 
not  easy  to  state  the  exact  amount  of  debts  which  would  be 
proved  ;  but  there  appeared  to  be  a  deficiency  of  20,000/. 
at  the  least,  for  17,900/.  of  which  the  pictures  accounted. 
But  the  profits  being  only  3,375/.,  whence  did  the  bank- 
rupt obtain  the  17,900/.  given  for  the  pictures?  The 
only  source  which  could  be  discovered,  was  what  mast 
be  termed  the  abominable  system  of  accommodation  bills. 
In  less  than  two  years  the  bankrupt  had  made  himself 
liable,  either  as  drawer,  or  indorser,  or  acceptor  of  ac- 
commodation bills  amounting  to  59,000/.,  of  which  he 
estimated  that  14,000/.  would  be  proved  against  his 
estate.  The  bankrupt,  in  his  balance  sheet,  stated  the 
cause  of  his  bankruptcy  to  be  threefold ;  first,  a  heavy 
loss  on  the  sale  of  his  pictures ;  secondly,  the  stoppage 
of  his  mill  by  the  explosion  of  a  boiler ;  and,  thirdij, 
that  he  had  introduced  new  spinning  machinery  into  the 
mill,  which  was  incomplete  when  the  explosion  took 
place,  which,  with  the  stagnation  of  the  flax  trade,  had, 
as  the  bankrupt  stated,  caused  his  fall.  These  circum- 
stances, however,  had  not,  in  the  opinion  of  the  commis- 
sioner, caused  the  bankruptcy.  It  appeared  to  the 
commissioner  to  have  been  caused  by  a  most  reckless 
and  extravagant  expenditure  of  money  upon  the  pictures, 
and  a  gallery  to  keep  them  in,  and  upon  wine.     No  less 

than 
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than  1,500/.  had  been  expended  in  wine,  and  although        1855. 
that  wine  had  sold  well,  yet  in  such  cases  the  estimation      ^T^'''^^ 
of  the  act  must  not  depend  upon  the  result.  Haiimx>nd. 

In  re 
,  Hammond. 

The  accommodation  bills  to  which  the  bankrupt  had 

been  a  party  were  the  following: — Beckenbacks,  18,602/. ; 
Lord,}6y254L;  Passavant,  18,987/.;  Be Berffue, 3,138L, 
and  Hirsch,  3,170/.,  making  together  the  enormous 
amount  of  60,151/.  So  reckless  was  the  bankrupt  with 
regard  to  these  transactions,  that  he  did  not  know  how 
much  was  running  at  one  time,  it  might  be,  he  said, 
14,000/.  at  once.  The  whole  of  these  bills  constituted 
a  system  of  cross-accommodation  acceptances,  popularly 
denominated  kite  flying.  It  was  scarcely  possible  to 
exaggerate  the  mischief  done  to  the  mercantile  com- 
munity by  these  accommodation  bills.  Credit  was  the 
very  life  of  commerce,  and  accommodation  paper  poisoned 
the  sources  of  credit,  by  inducing  suspicion  and  fear. 
Respectable  bankers  on  discovering  that  a  customer  dealt 
in  accommodation  bills,  would  insist  on  his  closing  his 
account.  Such  was  their  opinion  of  accommodation 
bills.  Here  the  actual  sales  and  purchases  had  amounted 
together  to  200,0001,  so  that  the  bankrupt  could  the 
more  easily  put  this  dishonest  paper  into  circulation. 
He  could  (so  to  speak)  slip  in  the  bad  bills  amongst  the 
good  ones.  Accommodation  bills  generally  led  to  ruin ; 
and,  accordingly,  of  the  six  confederates  mentioned  in 
the  balance  sheet,  the  bankrupt,  and  four  others,  were 
already  insolvent. 

With  regard  to  the  pictures,  the  bulk  of  them,  which 
bad  cost  14,577/.,  were  sold  by  auction  for  8,6^/., 
showing  a  loss  of  upwards  of  6,000/.  One  queston  in 
dispute  had  been,  whether  the  bankrupt  bought  these 
pictures  as  a  private  gentleman,  or  whether  they  were 
purchased  as  a  commercial  speculation  to  sell  again  for 

2  8  2  profit. 
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1855.  profit  It  appeared  from  the  evidence,  that  tbougl 
originally  the  bankrupt  might  have  commenced  his  pur- 
UAMKoak.  chases  with  an  intent  to  keep  the  pictures,  he  soon  deter 
HiMMoak.  "•'""l  •''*'  ^'^^y  sliould  become  a  mercantile  speculation 
and  the  Commissioner  was  satisfied,  (hat  for  eighteei 
months  before  the  bankruptcy,  the  I>ankrupt  was  pre- 
pared to  sell  his  pictures,  or  any  of  them.  If  the  bank- 
rupt had  intended  to  keep  these  pictures,  he  would  hnt 
been  guilty  of  the  most  scandalous  extravagance,  but, 
ev«i  viewing  the  transaction  in  its  best  light,  that  of  i 
mercantile  transaction,  yet,  as  the  pictures  were  not  pur- 
chased with  the  bankrupt's  own  money,  it  was  a  specula- 
tion in  the  highest  degree  reckless  and  improper. 

The  points  which  the  Commissioner  considered  to  be 
in  (he  bankrupt's  favour  were,  that  there  was  no  direct 
fraud,  no  offence  under  any  of  the  penal  clauses, — that 
there  was  a  large  amount  of  assets  to  be  divided, — thti 
there  bad  been  no  making  away  with,  nor  any  sort  lA 
concealment  of,  property ;  but  the  Commissioner,  con«- 
dering  the  accommodation  bill  transactions  a  systematic 
course  of  proceeding  wholly  beyond  the  pale  of  mercan- 
tile transactions,  and  considering  the  extravagancies  u 
next  to  fraud,  thought  it  right  to  suspend  the  certificate 
for  two  years.  So  far,  however,  as  the  bankrupt's  just 
debts  were  concerned,  there  appeared  no  reason  why  be 
should  be  thrown  into  prison  for  want  of  protection, 
which  would  be  therefore  granted  during  the  two  yean 
so  far  as  these  just  debts  were  concerned. 

The  Commissioner  concluded  his  judgment  thus:— "I 
shall  annex  to  the  certificate,  which,  when  granted,  will 
be  of  the  third  class,  a  condition  that  neither  (he  bank- 
rupt's person,  nor  his  future  acquired  property,  is  to  be 
protected  against  the  claims  of  the  holders  of  any  of  tbe 
bills  drawn  by  the  bankrupt  upon  and  accepted  by  Beck- 
enback.   Lord,  Pattavant,   He  Bergue  or  Hirtck,  a 
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drawn  by  any  of  them  upon  and  accepted  or  indorsed  by 
the  bankrupt  (a).** 

The  following  was  the  substance  of  the  allegations  in 
the  petition  of  appeal^  and  affidavits  in  support  of  it. 

At  the  sale  of  the  bankrupt's  pictures  mentioned  by 
the  Commissioner  in  his  judgment,  and  which  took  place 
on  the  17th  of  June  1854,  in  London,  through  Messrs. 
Christie  and  Manson^  the  Appellant,  by  the  advice  of 
his  auctioneer,  fixed  no  reserve  bidding,  and  in  conse- 
quence most  unexpectedly  sustained  on  such  a  loss  of 
5,565/.  1^.  8</.  Notwithstanding  this  loss,  the  Appel- 
lant still  considered  himself  solvent,  and  was  still  of 
opinion  that  if  he  could  have  continued  to  carry  on  busi- 
ness, and  thus  have  avoided  the  very  heavy  sacrifice 
which  invariably  results  from  a  forced  sale  of  property, 
consisting  principally  of  mills  and  machinery,  he  had 
sufficient  assets  left  to  enable  him  ultimately  to  pay  every 
creditor  in  full.  The  Appellant's  ability  to  carry  on 
business  depended  upon  an  arrangement  with  his 
bankers,  whereby,  according  to  the  usual  practice  in  the 
north  of  England^  the  Appellant  was  allowed  to  over- 
draw his  account.  He  was  allowed  to  do  so  to  an  amount 
not  exceeding  5,000/.,  and  was  also  allowed  credit  in 
account  with  his  bankers  for  the  current  acceptances  of 
his  customers,  less  the  usual  bankers'  charges,  from  the 
date  when  such  acceptances  were  paid  in^  On  the  1st 
of  July  1854,  however,  the  Appellant,  without  any  pre- 
vious intimation  of  such  an  intention,  received  a  notice 
from  his  bankers  that  all  cash  and  bills  paid  in  by  him 
from  that  date  would  be  placed  to  his  account,  and  that 
no  further  advance  would  be  allowed.  At  this  time 
several  of  the  Appellant's  acceptances  were  outstanding, 
and  there  were  other  payments  to  a  considerable  amount 

which 

(a)  The  order,  however,  was  stated  at  the  commencement  of 
not  in  these  terms,  but  in  those      this  report. 


1865. 

£x  parte 
Hammond. 

In  re 
Hammond. 
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which  would  fall  due  early  in 
IbdI  also  held  the  acceptances  < 
amount  (being  part  of  the  pn 
paintings),  which  he  intendet 
bankers'  hands,  and  thus  to 
required  to  meet  his  own  engaj 

This  notice  from  the  banken 
him  either  to  raise  money  to  e 
gagements,  fay  a  sacrifice  of  t1 
his  hands,  or  to  lay  his  aSairs 
chose  the  latter  alternative,  an< 
solicitors  to  call  a  meeting  of  I 
ment  was  shortly  afterwards  pi 
by  the  Appellant  on  the  27t 
however,  the  Appellant,  fearing 
be  realized  and  wound  up  to 
the  assignment,  requested  his 
ditors  of  his,  to  file  a  petition 
ruptcy  against  him.  They  di 
August  1854,  the  adjudication 

As  regarded  the  objections  t 
tificate,  the  petition  and  affidi 
time  when  the  Appellant  drev 
the  several  bills  of  exchange  n 
had  every  reasonable  ground  I 
have  been  able  to  meet  such 
paid  by  him  as  they  became  ' 
or  firms  named  in  the  order  ' 
meet  such  of  the  bills  as  were 
that  there  was  still  every  rei 
holders  of  the  bills  would  in  e 
ill  the  pound  upon  the  amount 
of  one  or  other  of  the  parties  th 
to  the  charge  of  extravagant  ex| 
principal  expenditure  consisted 
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wines,  which  would  have  lasted  him  for  many  years,  and 
that  his  purchases  had  been  so  carefully  made,  that  the 
sale  by  the  assignees  realized  a  larger  sum  of  money 
than  the  stock  had  originally  cost.  The  Appellant  also 
submitted  that  the  expenditure  of  his  establishment,  after 
deducting  the  cost  of  the  wine  sold  by  the  assignees,  was 
not  larger  than  was  justifiable  for  a  man  with  a  family 
starting  with  an  established  business  and  a  capital  of 
10,000/.,  especially  as  the  Appellant  was  not  in  the  habit 
of  employing  a  traveller,  but  himself  obtained  orders  for 
bis  yarns  principally  from  customers  who  came  to  Leeds 
to  make  purchases,  which  devolved  upon  the  Appellant 
the  necessity  of  frequently  entertaining  such  customers 
at  his  own  house.  That  with  regard  to  the  pictures,  the 
Appellant's  expectation  of  deriving  a  profit  by  resale  was 
founded  upon  the  rule  which  he  acted  upon,  of  purchas- 
ing the  works  of  eminent  living  artists,  in  the  belief  that, 
as  the  artists  advanced  in  public  estimation,  their  works 
would  increase  in  value,  and  that  in  the  event  of  the 
death  of  any  of  them,  a  very  large  addition  to  the  value 
of  his  works  would  take  place.  That  with  regard  to  the 
outlay  in  the  improvement  of  his  mills  and  machinery, 
that  outlay  was  about  14,000/.,  and  the  Appellant  was 
only  prevented  deriving  the  benefit  of  it  by  accidents, 
which  he  could  neither  foresee  nor  control ;  for  that  in 
September  1853,  when  the  improvements  made  by  the 
Appellant  were  rapidly  progressing  towards  completion, 
a  boiler  explosion  took  place. 


1855. 

£r  parte 
Hammond. 

In  re 
Hammond. 


Mr.  Swanston  and  Mr.  Little  in  support  of  the  appeal. 


The  accommodation  bills,  on  account  of  which  chiefly 
this  severe  sentence  has  been  pronounced  by  the  Com- 
missioner, were  not  dealt  with,  as  the  Commissioner  as- 
sumes, systematically,  but  merely  to  provide  funds  during 
the  temporary  suspension  of  the  bankrupt's  profits  caused 

by 
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by  the  accident  to  his  macliinery  and  the  outlay  re 
for  its  repair.  It  was  necessary  (o  supply  this  i 
and  credit  was  obtained  hy  means  of  the  bills.  T 
no  proof  that  any  one  was  deceived  or  misled  by 
All  those  with  whom  the  bankrupt  dealt  were  i 
engaged  in  trade,  and  well  aware  that  a  bill  of  e%i 
is  frequently  accepted  or  indorsed  by  way  of  i 
modation.  They  do  not  pretend  that  they  were  ig 
of  the  bills  here  having  been  of  that  description, 
if  they  were,  they  would,  on  being  apprized  of  tl 
have  rejected  them.  What  they  regarded  was,  no 
the  solvency  of  the  persons  whose  names  were 
bills,  not  the  nature  of  the  consideration  for  tli< 
whether  it  consisted  of  goods  or  credit  In  (he  ret 
bill  holders  will  not  suffer.  Accommodation  hi 
recognized  by  Courts  of  Equity,  and  are  dealt  w 
cording  to  rules  applicable  to  them,  and  not  as  I 
lent  transactions.  The  dealing  in  pictures  was  n 
to  for  purposes  of  profit,  and  not  of  display  or  sell 
Gcation,  and  the  wine  was  necessarily  purchased  to 
the  bankrupt  to  show  the  hospitality  which  was 
and  proper  in  the  course  of  his  trade.  The  coi 
annexed  to  ihe  certificate  is  at  variance  with  the 
of  the  Bankrupt  Laws,  and  there  is  no  authority  I 

Mr.  Bacon  and  Mr.  T.  H.  Terrell,  for  the  ass 
and  Mr.  De  Gex,  for  creditors  not  holding  accommt 
acceptances,  in  support  of  the  decision  of  the  Cc 
sioner. 

The  bon&  fide  creditors  were  injured  by  tl 
mission  to  proof  of  debts  founded  on  ficUtious 
In  Fentum  v.  Pocock{a),  Mr.  Justice  Beaih 
"  Whoever  draws  an  accommodation  bill,  procuT 
other  to  accept  it,  and  negotiates  it  without  lettii 
person  to  whom  he  passes  it  know  it  is  an  accon 


(«)  i  TtnU.  192. 


Hammond. 
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tion  bill,  is,  as  I   think,  guilty  of  a  gross  fraud.*'     It        1855. 
would  be  very  prejudicial  to  the  interests  of  commerce  if      ^"^n-^^ 
this  Court  should  throw  any  doubt  on  the  justice  of     Hammond. 
the  Commissioner's   observations  upon  accommodation     „.{.'*_']1 
bills.     It  is  said  that  the  actual  bill  holders  will  not  lose, 
but  other  parties  to  the  bills  must  do  so.     In  Ex  parte 
Wilson  (a).  Lord  Eldon  reprobates  the  mischievous  au- 
thenticity given  to  accommodation  bills.     With  respect 
to  the  condition  annexed  to  the  certificate  it  is  not,  as 
it  has  been  said  on  the  other  side^  without  precedent,  for 
in  Ex  parte  Wakefield {b)  a  condition  was  annexed  that 
the  certificate  should  not  discharge  the  bankrupt  from 
any  liabilities  incurred  by  him  as  trustee  or  executor 
under  certain  specified  wills. 

They  also  referred  to  and  commented  on  the  following 
cases,  Ex  parte  Dornford(c);  Ex  parte  Johnson  (d); 
Ex  parte  Rufford  {e) ;  Ex  parte  Manico  (/). 

IThe  Lord  Justice  Knight  Bruce  sent  for  the 
order  books  containing  the  entries  of  Ex  parte  Wakefield, 
from  which  it  appeared  that,  under  the  consent  of  the 
bankrupt  on  which  the  order  of  November  25th  1850 
was  made,  the  certificate  granted  under  that  order  was 
subsequently  recalled,  and  another  granted  of  the  thi?[d 
class'upon  the  condition  mentioned  in  the  argument.  His 
Lordship  said,  that  he  believed  the  latter  order  to  have 
proceeded  on  the  bankrupt's  consent  to  the  condition.] 

Mr.  Swanston  in  reply. 

The  Lord  Justice  Knight  Bruce. 

The  objections  to  the  bankrupt's  application  in  this 

case 

(a)  11  Fe«.  410.  (c)  4  De  G.  ^  S,  29. 

(6)  4  DeG,Sf  S.  18,  but  not  (d)  Ibid,  25. 

reported  on  the  application  to  re-  (e)  2  De  G.,  Af.  4*  G.  234. 

call  the  certificate.  C/ )  3  De  G.,  M.  ^  G.  502. 
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1855. 

£r  parte 
Hammond. 

Jfi  re 
Hammond. 


case  are  substantially  reduced  to  three.  The  first  is 
founded  on  the  quantity  of  wine  which  he  had  bought 
and  in  part  consumed,  the  second  upon  the  unusual  quan- 
tity of  pictures  which  he  had  collected  and  for  the  most 
part  disposed  of  before  the  failure.  The  other  matter  is 
as  to  the  accommodation  bills. 


The  question  with  respect  to  the  wine,  which  does  not 
appear  to  have  been  bought  injudiciously  as  to  price,  has 
been  placed  in  two  points  of  view,  first  as  exhibiting  im- 
proper or  careless  expenditure,  secondly,  as  evidence  of 
extravagant  habits  in  private  life.  The  latter  of  these 
may  be  at  once  dismissed.  The  bankrupt's  scale  of 
living  was  liberal,  but  there  appear  to  have  been  reasons 
for  it  connected  with  his  business.  There  is  no  evidence 
that  his  mode  of  living  was  immoderate  or  extravagant, 
having  regard  to  his  explanation  as  to  the  necessity  or 
prudence  of  keeping  a  table  to  which  he  might  occa- 
sionally or  frequently  ask  persons  with  whom  he  had 
dealings  in  the  course  of  his  trade.  If  that  be  so,  then 
the  first  objection  is  reduced  to  the  question  of  rash  im- 
provident and  thoughtless  expenditure;  and  in  this  re- 
spect I  think  that  there  is  not  a  sufficient  case  made  to 
affect  the  allowance  of  the  certificate.  The  wine  was 
Hot  acquired  merely  for  the  indulgence  of  himself  and 
his  family,  but  for  purposes  connected  with  his  business, 
as  was  done  by  others  similarly  situated.  It  seems  to 
have  been  selected  with  judgment,  for  it  was,  as  to  so 
much  as  remained  unconsumed,  sold  under  the  bank- 
ruptcy at  a  profit  to  the  estate.  1  cannot,  on  this  ground, 
impute  to  the  bankrupt  any  gross  or  very  considerable 
amount  of  extravagant  or  improvident  expenditure. 


Then  as  to  the  pictures,  they  were  bought  because,  in 
the  first  instance,  the  bankrupt  was  fond  of  art  and  be- 
lieved that  he  understood  it,  but  he  bought  them  not 

merely 
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merely  for  the  selfish  indulgence  of  a  particular  taste  or        1865. 
pursuit.     He  liked  them,  and  took  pleasure  in  his  pur-       ^^-^^ 
chases,  which  he  made,  however,  not  for  the  purpose  of    Hammond. 

retaining  them,  but  in  the  hope  and  with  the  view  of    ^  ^^  ** 

Hammond. 
selling  them  again  at  a  profit  when  an  advantageous  op- 
portunity of  doing  so  should  occur.  No  doubt  there 
was  a  certain  degree  of  imprudence  in  thus  acting,  but  I 
do  not  think  that  there  was  a  sufficient  departure  from 
the  right  course  to  render  necessary  the  severe  sentence 
which  has  been  pronounced  by  the  learned  Commis- 
sioner, either  with  respect  to  the  individual  case  or  for 
the  sake  of  example. 

Then  comes  the  third  and  last  point,  that,  namely, 
relating  to  the  accommodation  bills ;  and  unless  it  can 
be  said  that  by  the  mere  act  of  passing  or  depositing 
with  a  banker  a  bill  of  exchange  a  person  is  to  be  con- 
sidered as  in  effect  declaring  that  it  is  not  an  accommo- 
dation bill,  there  is  no  case  of  fraud,  misrepresentation 
or  concealment.  Now  I  do  not  think  that  the  mere  cir- 
cumstance of  a  man  parting  with  a  bill  without  saying 
that  is  an  accommodation  bill  amounts  to  an  implied  re- 
presentation that  it  is  not  an  accommodation  bill.  I  am 
not  aware  of  any  sufficient  reason  or  authority  for  so 
extensive  a  proposition.  In  this  case  all  the  names 
upon  the  bills  were  genuine,  and,  at  the  time,  good. 
The  bankrupt  received  accommodation,  and,  to  a  limited 
extent,  gave  it.  The  bills  might  and  probably  would  all 
have  been  paid  but  for  accidental  failures  on  the  part  of 
other  persons.  It  seems  to  me  that  there  has  been  a 
total  absence  of  falsehood  and  of  dishonesty  in  the  whole 
of  the  transactions.  The  case  then  is  reduced  to  the 
question,  whether  the  bankrupt  in  effect  traded  without 
sufficient  means,  and  whether,  by  raising  money  on  bills 
which  were  in  effect  accommodation  bills,  he  represented 
his  circumstances  to  be  otherwise  than  they  were.    The 

evidence 
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1855.  evidence  does  not  appear  to  me  to  lead  to  these  conclu- 
^TT^^^  sions.  I  see  no  reason  for  disbelieving  the  bankrupt's 
Hammond.  Statement,  that,  but  for  many  unlucky  circumstances,  and 
^'^  ^^  the  alterations  which  had  taken  place  during  the  last 
year,  and  the  resolution  of  the  bankers  to  withdraw  their 
accommodation,  he  would  probably  have  still  been  a 
solvent  and  thriving  man.  With  regard  to  the  argument, 
that  fictitious  or  erroneous  credit  is  obtained  by  means 
of  accommodation  bills,  I  must  think  that  every  man  of 
business  is  aware  that  a  bill  may  be  an  accommodation 
bill,  that  is  to  say,  a  bill  accepted  or  indorsed  for  accom- 
modation ;  and  if  he  will  not  ask  the  question  and  inform 
himself  on  the  subject  he  must  be  taken  to  be  indifferent 
to  it.  I  am  far  from  wishing  to  be  understood  as  saying 
or  intimating  anything  in  favour  of  accommodation  bills. 
On  the  contrary,  whenever  a  bankrupt  appears  to  have 
been  engaged  in  such  transactions,  he  must  expect  them 
to  be  subjected  to  a  rigid  investigation. 

Looking  at  the  special  circumstances  of  this  case,  with 
great  deference  to  the  learned  Commissioner  who  has 
taken  a  different  view  of  them,  I  think  that  there  is 
no  ground  for  imputing  to  the  bankrupt  more  than  a 
certain  degree  of  imprudence ;  and,  as  whatever  respect 
we  may  entertain  for  the  opinion  of  each  learned  Com- 
missioner, our  duty  is  to  exercise  our  own  judgment,  I 
must  say  that  the  ends  of  private  and  public  justice  will, 
in  my  opinion,  be  satisfied  by  suspending  the  certificate 
for  one  year,  and  then  granting  it  of  the  second  class. 

Tlie  Lord  Justice  Turner. 

In  this  case  there  are  two  questions,  one  as  to  the 
condition  annexed  to  the  certificate,  the  other  as  to  its 
suspension.  The  condition  annexed  to  the  certificate  is 
this— [His  Lordship  read  it].   I  think  it  unwise  to  annex 

sucb 
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such  a  condition  as  this  to  a  bankrupt's  certificate.     The  1855. 

necessary  effect  of  doing  so  is,  that  when  the  bankrupt  JT^''^^^ 

enters  into  trade  again,  he  labours  under  the  burden  of  Hammond. 

the  debts  which  are  undischarcred  by  the  certificate,  and  „  ^^  ^ 

^  ^  »  Hammond. 

his  former  creditors  may  seize  his  afler-acquired  pro- 
perty, to  the  destruction  of  the  remedy  of  his  new  cre- 
ditorsi  with  whom,  by  virtue  of  his  certificate,  he  is 
empowered  to  deal,  and  who  have  trusted  him  on  the 
faith  of  that  certificate.    The  effect  of  the  certificate  is,  I 
think,  very  much  defeated  by  annexing  such  a  condition 
to  it.    Looking  too  at  the  nature  of  the  condition  annexed 
to  this  certificate,  it  rather  seems  to  me  to  go  beyond  the 
intention  of  the  Commissioner  as  expressed  in  his  judg- 
ment  The  Commissioner's  object,  as  I  suspect,  was  that 
the   bankrupt   should   have   no   protection   against  the 
claims  of  the  bonSi  fide  holders  of  the  bills,  but  the  order 
as  expressed  does  not  seem  to  me  to  carry  out  that  in- 
tention.    If  the  object  was  only  to  deprive  the  bankrupt 
of  protection  against  the  claims  of  the  bona  fide  holders, 
the  condition  would  be  of  no  great  use,  since  it  seems 
clear  that  these  holders  will  be  paid  in  full.     But  the 
condition  goes  farther  and  subjects  the  bankrupt  to  all 
liabilities  in  respect  of  the  bills.     It  will  operate  for  the 
benefit  of  the  assignees  of  the  persons  who  have  been 
engaged  in  these  very  transactions  which  the  Commis- 
sioner considered  so  culpable.     If  there  was  to  be  any 
reservation,  I  think  it  should  have  been  in  favour  of  the 
other  creditors,  who  are  supposed  to  have  been  deceived 
by  the  appearance  of  false  credit.     I   think,  however, 
under  the  circumstances,   and   looking  at   the  general 
policy  of  annexing  conditions  of  this  nature  to  certifi- 
cates, such  a  condition  ought  not  in  this  case  to  have 
been  annexed. 

We  come,  then,  to  the  question  of  the  suspension  of 
the  certificate  for  two  years.    Now,  the  Act  of  Parlia- 
ment 
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1855.  ment  enumerates  a  variety  of  offences  which   subject 

^^^T''^^^  bankrupts  to  the  refusal  or  suspension  of  their  certificate, 

Hammond,  but  it  does  not  treat  as  an  offence  the  dealing  in  accom- 

,,  ^^  '"^  modation  bills.     There  may  be  many  shades  of  distinc- 

Hammond.  '^  '' 

tion  in  such  cases.   There  may  be  cases  where  the  parties 
to  such  bills  may  know  that  they  will  not  be  met.    There 
may  be  other  cases  where,  under  temporary  pressure  or 
without  pressure,  persons  may  become  parties  to  such 
bills,  fully  expecting  that  when  they  become  due  the  per- 
sons liable  upon  them  will  be  able  to  answer  the  liability. 
I  think,  therefore,  that  any  decision  which  applies  the 
same  principle  to  all  accommodation  bills  must  be  founded 
in  error.     It  is  said  that  accommodation  bills  are  pro- 
ductive of  great  mischief,  and  no  doubt  they  are  attended 
with  danger,  but  to  say  that  in  all  cases  a  man  dealing  in 
accommodation  bills   is  committing  an  offence  against 
credit  or  trade  is,  I  think,  carrying  the  doctrine  too  far. 
The  mischief  which  is  said  to  arise  from  dealing  in  ac- 
commodation bills  is,  that  such  dealings  convey  to  the 
public  a  false  impression  of  the  trader*s  wealth.    But  the 
public  know  the  ordinary  course  of  trade,  and  persons 
who  deal  in  bills  generally,  as  I  believe,  take  them  on 
the  credit  of  the  persons  whose  names  are  upon  the  bills, 
and  who  are  liable  in  respect  of  them.     They  do  not  I 
think  ordinarily  inquire  whether  the  bills  are  accommo- 
dation bills  or  not.     So  far  indeed  as  my  experience  ex- 
tends, this  is  an  inquiry  very  generally  avoided;  and  with 
respect  to  the  impression  of  wealth  which  such  dealings 
are  said  to  import,  it  seems  to  me  that  the  public  is 
equally  damaged  whether  the  trading  is  carried  on  by 
borrowed  capital  or  by  money  raised  by  means  of  accom- 
modation bills.     If  a  man  carries  on  trade  by  means  of 
accommodation  bills,  he  trades  beyond  his  means,  and 
this  no  doubt  is  reprehensible;  and  if  at  the  time  he 
knows  or  suspects  that  the  bills  will  not  be  answered 

when  due,  his  conduct  may  amount  to  fraud ;  but,  in  the 

absence 
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absence  of  any  such  knowledge  or  suspicion,  such  cases 
as  these  ought  I  think  to  be  looked  at  rather  as  cases  of 
over-trading  than  in  the  more  extended  view  which  the 
learned  Commissioner  has  taken.  So  as  to  the  pictures, 
I  think  it  clear  that  the  dealing,  if  not  commenced,  was 
at  least  continued  for  purposes  of  profit,  and  not  for  the 
bankrupt's  own  amusement  or  gratification.  I  think  that 
this  was  also  a  question  as  to  the  extent  of  the  dealings. 
The  same  may  be  said  as  to  the  wine. 


1855. 

Ex  parte 
Hammond. 

In  re 
Hammond. 


On  the  whole  there  appears  to  me  to  have  been  in  the 
bankrupt's  conduct  a  degree  of  imprudence  which  cannot 
be  justified,  but  no  dishonesty.  There  are  circumstances 
also  in  his  favour,  such  as  the  regular  keeping  of  ac- 
counts, the  absence  of  fraud  and  of  any  offence  against 
the  bankrupt  laws.  It  appears  to  me  that  the  suspension 
for  a  year  will  be  sufficient  to  satisfy  the  justice  of  the 
case,  and  that  the  certificate  should  be  of  the  second 
class  and  not  of  the  third,  for  I  think  the  bankruptcy  in 
some  degree  at  least  attributable  to  accident  and  mis- 
fortune. I  think  too  the  condition  annexed  to  the  certi- 
ficate should  be  struck  out.  I  do  not  consider  that  we 
are  interfering  with  the  discretion  of  the  Commissioner. 
We  only  difier  from  him  in  the  view  which  he  has  taken 
of  the  bill  transactions. 


The  costs  of  the  assignees  and  those  of  the  op- 
posing creditors  (to  the  extent  of  20Z.)  were 
ordered  to  be  paid  out  of  the  estate. 


714 
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Ex  parte  HENRY  LITTLEDALE. 

In  the  Matter  of  HENRY  PEARSE,  a  Bankrupt  (a). 

npHIS  was  a  petition  by  way  of  appeal  from  the  deci- 
sion  of  Mr.  Commissioner  Goulbum,  dismissing 
the  petition  which  was  originally  presented,  for  the  pur- 
pose of  having  a  declaration  that  the  Petitioner  was  a 
mortgagee  of  certain  Dock  and  Insurance  shares,  the 
property  of  and  standing  in  the  name  of  the  bankrupt  at 
the  date  of  his  bankruptcy,  and  for  the  usual  accounts 
and  order  for  sale. 

The  following  are  the  facts  of  the  case. 

In  April  1846,  Mr.  Littledale,  the  Petitioner,  lent  the 


Feb.  24,  28. 

Before  The 

Lord  Chan- 

cellar  Lord 

Cranworth 

and  The LoHDs 

Justices. 

In  1846,  L. 
lent  a  sum  of 
money  to  P., 
to  enable  him 
to  purchase 
the  requisite 
amount  of 
shares  in  two 
public  com- 
panies to  qua- 
lify him  for  the 

rector  iu  each  bankrupt  the  sum  of  2,500/.,  to  secure  the  re-payment  of 

and  P.  as-  which  the  bankrupt  executed  a  bond,  bearing  date  the 

shares  in  both  l^th  April  1846,  for  the  sum  of  5,000/.,  conditioned  for 

the  companies  ^j^^  payment  to  the  Petitioner  of  2,500/.,  with  interest  at 

m  which  he  '^  -^  ' 

had  become  5/.  per  Cent,  per  annum.  As  a  further  security,  by  in- 
wTsr^rhy^*'  denture,  bearing  date  the  14th  April  1846,  made  between 
for  the  loan,      the  bankrupt  and  the  Petitioner,  after  reciting  that  the 

The  qualifica-  ,      ,        . 

tion  for  the  bankrupt 

rector  in  one  ^"^  '^^"  ^*'®  ^^^  heard  before      quence  of  its  importance  and  of 

of  the  conipa-    ^^^  ^^^^  Court,  at  the  suggestion      the  conflicting  state  of  the  aatbo- 

nies,  which         of  the  Lords  Justices,  in  conse-      rities  on  the  question, 
was  constituted 

by  Act  of  Parliament,  would  have  been  lost  by  the  disposal  or  reduction  of  the  amouDt 
of  that  qualification,  and  the  provisions  of  the  deed  by  which  the  other  company  wai 
constituted  required  that  its  Directors  should  be  possessed  of  or  entitled  to  the  requi- 
site amount  of  shares  in  their  own  right.  In  Junef  1854,  P.  signed  a  declaration  of 
insolvency,  upon  which  he  was  adjudicated  a  bankrupt,  the  shares  then  standing  in  hit 
name,  but  five  days  previously  L.  gave  notice  to  the  directors  of  both  companies  of 
the  assignment  to  him.  At  the  time  of  his  bankruptcy  P.  was  actually  a  Director  of 
one  of  the  companies,  and  out  of  office  by  rotation  in  the  other,  in  which  he  probaUy 
would  have  been  re-elected  : — Heldt  that  the  shares  in  neither  company  were  in  the 
possession,  order  or  disposition  of  P.  at  the  time  of  his  bankruptcy,  with  the  conieDt 
of  the  true  owner. 
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bankrupt  was  absolutely  possessed  of  2,000/.  Ecut  and  1855. 
West  India  Dock  Stock,  and  l.OOOZ.  Imperial  Fire  In-  "TT^"^^ 
surance  Stock,  and  that  the  same  sums  were  then  stand-  Littledalb. 
ing  in  his,  the  bankrupt's,  name  in  the  books  of  the  In  re 
respective  Companies,  and  reciting  that  the  bankrupt, 
having  occasion  for  the  sum  of  2,500/.,  had  applied  to 
and  requested  the  Petitioner  to  lend  him  the  same,  which 
the  Petitioner  agreed  to  do  upon  having  the  same  secured 
by  an  assignment  of  the  said  stocks  in  manner  therein- 
after contained.  It  was  witnessed,  that,  in  consideration 
of  the  sum  of  2,500/.  to  the  bankrupt  paid  by  the  Peti- 
tioner, the  receipt  of  which  the  bankrupt  did  thereby 
acknowledge,  the  bankrupt  did  grant,  bargain,  sell  and 
assign  unto  the  Petitioner,  his  executors,  administrators 
and  assigns,  all  those  the  said  sums  of  2,000/.  East  and 
West  India  Dock  Stock,  and  1,000/.  Imperial  Fire  In- 
surance Stock,  and  the  dividends,  interest  and  annual 
produce  thereof,  and  all  the  right,  title  and  interest,  pro- 
perty, benefit,  claim  and  demand  whatsoever,  both  at  law 
and  in  equity,  of  him  the  bankrupt,  of,  in,  to,  from  or  out 
of  the  same  respectively,  and  every  part  thereof,  to  hold, 
receive  and  take  the  said  stocks  thereby  assigned  to  the 
Petitioner,  his  executors,  administrators  and  assigns,  sub- 
ject to  the  proviso  or  condition  for  redemption  therein- 
after contained.  And  for  the  better  and  more  effectually 
enabling  the  Petitioner,  his  executors,  administrators  and 
assigns,  to  recover  and  receive  the  same  stocks,  the  bank- 
rupt did  thereby  give  and  grant  unto  the  Petitioner,  his 
executors,  aaministrators  and  assigns,  the  full  and  whole 
power  and  authority  of  him  the  bankrupt  to  sell,  assign 
and  transfer  all  and  every  part  of  the  said  stocks,  and 
to  receive  all  dividends  due  and  to  grow  due  thereon,  and 
to  use  the  name  and  names  of  him  the  said  bankrupt,  his 
executors  and  administrators,  in  and  about  all  actions  and 
suits,  receipts,  releases,  accounts,  reckonings,  and  other 
matters  and  things  relating  thereto,  and  did  thereby 
Vol.  VI.  3C  D.M.G.    undertake 
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18&5^  ■■^fti&c  and  apce  to  ntify,  coofirm  and  allow  to 
"T^*^  *'*I*^  *od  — tfcifadT  gfeciaal  uid  avBiUble,  to  all  bti 
LnruBkLc.  *ik1  pufpoMi  whatsoercr,  all  and  whatsoever  the  I 
p^*^  tkmer,  hb  execBlort,  adminUiralorB  and  assigns,  sh( 
lawfallj  do  orcuM  to  be  done  in  and  about  the  prem 
bj  Tirtne  of  tboae  ptesents.  And  it  was  further  pro?i< 
that  if  the  banknipl  shoold  pay  unto  the  Petitioner 
fbll  sDtn  vXZJSML  on  the  lat  October  then  next  ensn 
and  should  in  the  meantime  pay  unto  the  Petitic 
interest  for  the  2,50(M.  at  the  rate  of  5/.  for  lOO/.  f 
year,  by  eqoal  half-yearly  payments  on  the  1st  Oeh 
and  the  ItXAprU'm  each  year,  then  and  in  that  case, 
immediately  after  such  payments,  (hose  presents  and 
assignment  thereby  made  should  cease,  determine  and 
void.  And  it  was  further  provided,  that  if  debultsha 
be  made  in  payment  of  the  sum  of  S,500/.,  or  any  ] 
Ihereof,  or  of  the  inte?«3t  for  the  same,  or  any  | 
thereof,  on  or  at  (he  days  lher«nbefore  appointed 
payment  of  the  same,  and  after  one  calendar  mo 
should  have  expired  after  notice  in  writing,  demand 
payment  of  the  principal  sum  and  interest,  or  of  so  mi 
ihereof  as  should  then  remain  due,  should  have  b 
delivered  to  the  bankrupt,  or  left  at  his  usual  or  1 
known  place  of  residence,  then  and  in  any  or  eitbei 
(lie  said  cases,  and  either  immediately  or  at  any  ti 
thereafter,  it  should  be  lawful  for  the  Petitioner,  and 
was  thereby  fully  authorized  and  empowered,  with 
any  further  consent  or  concurrence  of  the  bankrapt, 
make  sale  and  dispose  of  the  aforesaid  anms  of  stodc, 
either  of  them,  or  any  part  or  parts  of  the  same  resp 
tively,  and  the  dividends,  income  and  interest  tber 
respectively,  either  by  public  auction  or  private  contn 
KB  he  should  think  fit,  and  to  assign  and  assure  the  sa 
to  the  purchaser  or  purchasers  thereof:  and  that  i 
Pctitiooer,  bis  executory  administrators  and  assig 
•hoold  stand  and  be  posseased  of  the  monies  to  ar 
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from  such  sale  or  sales  as  aforesaid,  upon  trust  to  retain  1855. 
and  pay  unto  or  for  the  Petitioner,  his  executors,  admi«  ^T^^^*^ 
ni^trators  or  assigns,  the  principal  sum  of  £,500/.,  and  all  Littledalb. 
interest  due  thereon,  and  to  pay  the  residue  or  surplus  In  re 
unto  the  bankrupt,  his  executors,  administrators  and 
assigns ;  and  it  was  thereby  agreed  and  declared,  that  the 
receipt  or  receipts  of  the  Petitioner,  his  executors,  admi- 
nistrators or  assigns,  for  all  money,  dividends,  interest  or 
income  payable  under  or  by  virtue  of  those  presents, 
should,  to  all  intents,  discharge  the  purchaser  or  other 
person  paying  the  money  thereby  acknowledged  or  ex- 
pressed to  be  received  from  all  liability.  And  by  the 
same  indenture,  the  bankrupt  covenanted  with  the  Pe- 
titioner, that  he,  the  said  bankrupt,  would  pay  to  the 
Petitioner  the  principal  sum  of  2,500/.,  and  the  interest 
(hereof  at  the  rate  aforesaid,  on  or  at  the  days  or  times 
thereinbefore  appointed  for  payment  of  the  same;  and 
also  that  he  then  had  full  power  and  authority  to  assign 
the  said  several  sums  of  stock  respectively  assigned  to 
the  Petitioner  in  manner  aforesaid,  and  that  free  and 
clear  of  and  from  all  former  and  other  assignments,  liens, 
charges  and  incumbrances  whatsoever ;  and  also,  that  it 
should  be  lawful  for  the  Petitioner  to  have,  hold,  receive, 
take  and  enjoy  the  said  respective  sums  of  stock  thereby 
assigned,  without  any  let,  suit,  interruption  or  denial  of, 
from  or  by  him  the  bankrupt,  or  any  other  person ; 
and  further,  that  he,  the  bankrupt,  should  not  at  any 
time  during  the  continuance  of  the  said  debt  of  2,500/., 
or  of  any  part  thereof,  or  of  any  interest  for  the  same  on 
that  security,  without  the  consent  in  writing  of  the  Peti- 
tioner for  that  purpose  first  had  and  obtained,  sell, 
assign,  transfer  or  otherwise  dispose  of,  charge  or  in- 
cumber all  or  any  part  of  the  said  stocks  thereby  as- 
signed, or  intended  so  to  be,  nor  without  such  consent 
revoke  or  countermand  all  or  any  of  the  powers  and 
authorities  thereinbefore  contained  and  given  to  the  Pe- 

3C2  titioner, 
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titioner ;  and,  lastly,  the  bankrupt  coTenanted  « 
Petitioner,  his  executors,  administrators  and  assi 
further  assurance  to  the  Petitioner  of  the  said 
Btock.  and  premises,  and  all  dividends  and  interest 
from  the  same  reapectively. 

At  the  lime  the  bankrupt  executed  the  inder 
assignment,  be  was  a  Director  of  the  East  an 
India  Dock  Company,  and  also  of  the  Imperi 
Insurance  Company. 

On  the  dth  June  1854,  the  Pedtioner  caused  i 
lowing  written  notice  to  be  given  to  the  Director! 
East  and  West  India  Dock  Company : — "  GentlcD 
beg  to  apprise  you  that  Mr.  Henry  Pearte  has  a 
to  me  3,000/.  East  and  Wett  India  Dock  Stock  s 
in  his  name,  and  I  desire  you  to  hold  the  same  su 
my  order.  I  am,  gentlemen,  &c.,  Henry  Zittledak 
don,9th  June,  1854."  On  the  same  day,  Mr.  Zi 
sent  a  similar  notice  to  the  Directors  of  the  Imper 
Insurance  Company  with  respect  (o  the  slock  of  thi 
pany  standing  in  the  bankrupt's  name. 

The  petition  alleged,  that  on  the  9th  Jtme  1&5' 
such  notices  were  respectively  delivered,  the  bankr 
not  committed  any  act  of  bankruptcy.  On  the  14 
1854,  the  hanknipt  signed  a  declaration  of  tnsc 
which  was  Bled  in  the  Court  of  Bankruptcy  on  tl 
Jane  1854,  and  was  the  act  of  bankruptcy  upon  wh 
bankrupt  was  afterwards  adjudicated  bankrupt 
capital  of  the  Imperial  Fire  Insurance  Company  < 
represented  by  stock,  but  by  shares  of  500/,  eaci 
each  of  which  shares  the  sum  of  50/.  only  was  th' 
up.  The  bankrupt,  at  the  time  he  executed  the  ini 
of  assignment,  and  also  when  he  was  adjudicated  i 
nipt,  was  the  registered  proprietor  of  six  of  such 
and  from  the  time  of  his  becoming  a  i 
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Imperial  Fire  Insurance  Company  the  bankrupt  never        1855. 
had  any  greater  or  less  number  of  shares  than  those      v-^n-^/ 
six  shares ;   and  it  was  established  by  the  evidence  of  -       ^^^^ 
the  Petitioner  and  of  the  bankrupt,  that,  although  by  the         j^  j^ 
indenture  of  assignment  the  bankrupt  purported  to  assign       Pbaese. 
to  the  Petitioner  the  sum   of  1,000/.  Imperial  Fire  In- 
surance Stock,  it  was  meant  and  intended  as  well  by  the 
Petitioner  as  by  the  bankrupt  that  he  should  assign  to 
the  Petitioner  the  above-mentioned  six  shares  in  such 
Insurance  Company. 

On  the  day  after  the  receipt  of  the  formal  notice, 
which  was  served  upon  the  Dock  Company  by  the  Peti- 
tioner, the  Chairman  of  the  Company  wrote  the  following 
letter  to  the  bankrupt: — "Dock  House,  Billiter  Square, 
10  June  1854.  My  dear  Pearse, — On  calling  here  to- 
day, I  find  a  notice  from  Mr.  Henry  Littledale,  desiring 
the  East  and  West  India  Dock  Company  to  hold  2,000/. 
stock  standing  in  your  name  subject  to  his  order,  and  I 
think  it  right  to  inform  you  of  this  before  our  secretary 
gives  any  answer.  You  are  aware  that  nothing  but  an 
actual  transfer  will  give  Mr.  Littledale  a  valid  hold  on 
this  stock,  and  that  such  transfer  would  disqualify  you 
from  re-election  next  month.  Let  me  hear  your  wishes, 
and  believe  me,  &c.,  Robert  Hawthorn.*'  The  bankrupt 
took  no  notice  of  this  communication. 

It  was  in  evidence  that  in  July  1853,  he  went  by  ro- 
tation out  of  office  as  Director  of  the  Dock  Company, 
and  that  he  remained  out  of  such  office  till  the  time  of 
his  bankruptcy.  It  was  also  in  evidence  that  he  had  not 
attended  any  meeting  of  the  Directors  of  the  Imperial 
Fire  Insurance  Company,  or  assumed  to  act  as  a  Director 
thereof,  after  the  9th  June  1 854 ;  but  he  was  up  to  that 
day  in  office  as  a  Director  of  that  Company. 

The  following  affidavit  of  Mr.  James  W.  Freshfield, 

the 
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the  solicitor  for  the  assignees,  wi 
in  support  of  the  decision  of  the 

"  At  the  end  of  Ma^  and  the  fa 
I  was  consulted  by  the  bankrupt 
afibirs,  I  was  informed  by  the 
ings  at  law  were  pending  againsi 
of  8,0002.  or  thereabouts,  which 
he  owed  other  large  debts  beyonc 
and  that  it  must  theiefore  be  deci 
would  assist  him,  and  provide  tl 
his  debts,  as  otherwise  he  must  A 
nipt.  On  the  9th  of  June  1854, 
which  Mr.  Cfmrles  Pearse,  the  1 
Mr.  Henry  LittUdaU,  were  pres< 
the  bankrupt  were  fully  discuss 
Littledale  wished  at  that  time  U 
the  security  he  held  over  the  ah 
pany  and  the  Imperial  Insurani 
in  his  affidavit,  in  order  that  the 
his  position  as  a  Director  in  tho! 
could  not  if  notice  of  the  assignt 
the  result  of  the  meeting  it  was  dec 
sible  to  avoid  bankruptcy,  and  th 
decision,  he  on  the  same  day  gavi 
assignee  of  such  shares  to  the 
Dock  Company  and  the  Imperii 
pany.  The  act  of  bankruptcy,  ii 
for  at^udication  proceeded,  was 
vency,  which  was  signed  by  the 
of  Juju  last  at  two  o'clock  in  ti 
declaration  was  filed  in  this  Cov 
last." 


The  following  sections  of  th 
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Dock  Company  and  clauses  of  the  Insurance  Company's  1855. 

Deed  of  Settlement  were  referred  to  during  the  argument  ""^^^^^^ 

before  the  Commissioner  and  on  the  appeal : —  Littlspalk. 


•  By  the  12th  section  of  the  Act  1  &  2  Will.  4,  c.  52,  in- 
corporating the  Dock  Company,  the  shares  are  declared  to 
be  personal  estate.  The  14th  section  provides  the  mode 
of  transferring  shares  to  be  by  entry  and  registration  in 
the  books  of  the  Company,  '^  which  entry  shall  be  signed 
by  the  parties  making  such  assignments  or  transfers,  or 
their  attornies  thereunto  duly  authorized ;  and  until  such 
tranbfer  shall  have  been  made  and  entered  as  aforesaid, 
no  purchaser  or  other  person  shall  be  considered  a  mem- 
ber of  the  said  Company,  nor  have  a  vote  as  a  proprietor 
in  respect  of  such  stock.*'  By  the  20th  section,  no  pro* 
prietor  can  vote  at  a  meeting  unless  possessed  of  the 
stock  standing  in  his  name  in  his  own  right,  and  pre- 
viously to  voting  he  may  be  called  upon  to  swear  that 
the  stock  was  held  by  him  free  from  all  incumbrances. 
The  24th  section  states  the  qualification  for.  a  Director 
to  be  the  possession  of  2,000/.  stock  of  the  Company ; 
and  it  provides  that  if  any  Director  or  Directors  shall 
die,  resign,  be  removed  or  dispose  of  his,  her  or  their 
interest  in  the  said  stock,  so  as  to  reduce  the  same  re- 
spectively under  the  said  sum  of  2,000/.,  then  and  in 
any  such  case  it  shall  and  may  be  lawful  to  and  for  the 
next  general  or  special  meeting  of  the  said  Company  to 
nominate  and  appoint  by  ballot,  by  and  out  of  the  pro^ 
prietors  of  the  said  Company  who  shall  respectively  be 
poeaessed  of  at  least  ^,000/.  of  the  capital  stpck  of  the 
said  Company,  a  new  Director. 

The  33rd  clause  of  the  Imperial  Fire  Insurance 
Company's  deed  of  settlement  provides,  that  if  any  per- 
son who  shall  be  elected  a  Director,  trustee  or  auditor 
of  this  Company  shall,  during  his  continuance  in  ofiice, 

cease 


In  re 

PSARBB. 
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jiriwuimc  if  ami  nititkd  in  hii  own  i 
IT  £a«»C  k  -ix  loA  of  the  capiUl  b 
f  GimuKif.  lui  a&^  ifaall  immedtatdy  the 
Tlt  43ri  dame  proiidec,  thai 
r  thail  be  itxttnt  of  sdliiis  his  or  ber  s 
■hares  of  the  afial  of  the  CoHpaiiT,  be  or  sh 
Dodf*  the  same  to  the  Covit  of  Diiccton  by  sonw 
tmder  hb  or  her  hand,  mwlainii^  the  fume,  re 
mad  qnalitj  of  the  p^non  to  wbooi  be  or  she  p 
tellhig  the  luoe ;  acd  if  the  Coort  of  Diiectors  1 
adriBable  that  the  nune  sbotiM  be  parcbased 
account  of  the  Company,  the  Cotnt  of  Director 
within  fifteen  days  after  receitiug  ancfa  notificatii 
nily  to  the  iDeniber  proposing  sodi  nle  their  intei 
being  the  purchasers  thereof  for  the  Cotnpany,  ai 
thereupon  fix  a  fair  and  just  Taloe  upon  tbe  sai 
regard  being  had  to  the  state  of  tbe  cooceros 
Company,  and  the  member  proposing  such  sale  si 
bound  by  the  said  valuation;  and  iunoedi^ely 
payment  to  him  or  her  of  the  money  at  wbidi  hit 
said  share  or  shares  shall  be  valued,  the  said  si 
shares  so  valued  and  pud  for  shall  become  the  p 
of  the  Company,  and  be  transferred  by  the  vei 
such  four  or  the  trustees  of  the  said  Company 
Court  of  Directors  shall  for  that  purpose  nomini 
such  share  or  shares  shall  be  sold  and  dispose 
retained  for  the  benefit  of  the  Company  as  the  C 
Directors  shall  think  proper ;  and  if  the  Court  of 
tors  shall  decline  lo  become  the  purchasers  of  ai 
share  or  shares,  they  shall,  within  the  said  spacf 
teen  days,  signify  to  the  member  so  proposing  lo  : 
or  her  share  or  shares  whether  the  said  Court  of 
tors  do  or  do  not  consent  to  the  sale  thereof  to  the 
proposed  to  be  the  purchaser  thereof ;  and  unless  I 
Court  of  Directors  shall  consent  to  the  sale  ihei 
sale  of  the  same  shall  be  valid ;  and  if  they  con 
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the  sale  thereof,  the  transfer  of  the  same  shall  be  made        1855. 

at  the  expense  of  the  purchaser  by  a  deed  of  sale  and      ^'T^^^^ 
,  .  .  Ex  par  U 

covenant  in  the  form  prescribed  for  that  purpose  in  the   Littledale. 

schedule  to  these  presents.  In  re 

Peaebb. 

The  learned  Commissioner  gave  a  very  elaborate  judg- 
menty  holding  that  Mr.  Littledale  had  no  lien  either  upon 
the  shares  of  the  bankrupt  in  the  East  and  West  India 
Dock  Company  or  in  the  Insurance  Company,  and  dis- 
missed the  petition  but  without  costs,  in  consequence 
of  the  decision  in  the  case  of  ^  parte  Masterman  (a). 
From  that  judgment  of  the  Commissioner  Mr.  Littledale 
now  appealed. 

Mr.  Bacon  and  Mr.  Bagley  for  the  Petitioner  in  sup- 
port of  the  appeal.  We  submit  that  the  present  case  is 
to  be  governed  by  the  case  of  Ex  parte  Masterman  (a), 
and  is  distinguishable  from  that  of  Ex  parte  The  Lan- 
caster Canal  Company  (b),  inasmuch  as  there  Lord 
Lyndhurst  held  it  to  be  the  intent  of  the  parties  that  the 
bankrupt  should  continue  reputed  owner  of  the  shares  in 
question,  and  no  entry  of  the  transfer  was  made  in  any 
book,  which  made  out  a  case  of  collusion  and  fraud,  and 
created  that  reputation  of  ownership  which  the  72nd  sec- 
tion of  the  Act  6  Geo.  4,  c.  16,  was  intended  to  prevent. 
There  was,  in  fact,  no  notice  in  that  case,  because  the 
assignor  and  assignee  were  the  only  parties  concerned ; 
but  even  assuming  that  there  was  a  notice,  still,  according 
to  Lord  Lyndhurst s  judgment,  there  was  no  intention  to 
change  the  ownership  up  to  the  time  of  the  bankruptcy. 
[Lord  Justice  Turner.  There  was  a  notice,  but 
there  was  an  agreement  that  there  was  to  be  no  charge 
until  default,  and  the  bankruptcy  occurred  before  de- 
fault]    The  particular  forms  prescribed  for  the  transfer 

of 

(a)  2  Moni,  4*  Ayr,  209.  (6)   Moni.  ^  B.  94. 
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IS5&        "^  ^^  sharea  ia  either  of  these  ComptDiea  have  noti 

-  ^-^^/-^      to  do  with  the  equity  here  insisted  upon ;  nor  wu 

Ljiiiirv*    y ■'■**■•■*■""  for  the  office  of  Director  in  either  Cam| 

b  rw         impslred  or  affected  until  the  date  whea  the  notice 

^*""*-      terved:  at  that  time  he  ceased  to  be  qualified,  and 

Petitioner's  inchoate  right  was  perfected.     We  sul 

that  this  wu  not  within  the  mUchief  intended  to  be 

vided  against  by  ibe  Act  12  &  13  Vict.  c.  106,  beii 

boni  fide  tnuouction  entered  into  and  completed  will 

Doiice  before  the  adjudication  of  bankruptcy. 

They  also  referred  to  Re  Btya»{a);  Ex  p 
Pooiy (6);  TTu  Qiuen  v.  Wing{c)i  Fatccett  t.  Feanu 
Belcher  v.  BtUamy  (e)  ;  Price  v.  Groom  (/) 

1  Mr.  Sebcyn  and  Mr.  Coleridge  for  the  assignee 


support  of  the  Commiuioner's  decision.  The  trai 
of  the  stock  not  having  been  completed  according  to 
formalities  prescribed  by  the  Act  of  Parliament  and  i 
by  which  the  Companies  were  respectively  incorpora 
the  transaction  was  ex  concessis  one  which  was  inel 
tuaJ  to  confer  a  legal  interest  or  to  create  a  tros 
equity,  and  at  most  it  only  amounted  to  an  imp« 
agreement  to  transfer,  and  nothing  actually  pasung  b 
it  clearly  is  not  therefore  such  an  agreement  as  a  C< 
of  Equity  would  decree  specific  performance  of;  M 
lock  V.  BtUUrlg);  Bellrinffer  v.  BlaffraBe(k)i  Tkomj 
V.  Blac}ubme{i)i  but  even  if  it  was  such  an  ag 
ment,  still  we  say  that  the  circumstance*  were  such  a 
make  it  a  case  of  reputed  ownership  witbin  the  IS 
section  of  the  Bankrupt  Law  Coosolidi^OD  Act,  18  & 

f 

(a)  8  M.,  D.  If  D.  319.  (./ )  2  Buk.  Off.  MI.' 

(i)  ttirf.  6DS.  <g)  10  Ftu  292. 

CO  17  «.  B.64a.  (*)  I  D«G.*i  63. 

(d)  6  Q.  B.  20.  (i)  6  Beat.  470. 

(«)  2  E^k.  Rrp.  303. 
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Vict.  c.  106,  the  shares  remaining  in  the  order  and  dis-        1855. 
position  of  the  bankrupt  at  the  time  of  his  bankruptcy  ;       „ 
and  the  notice  having  been  given  on  the  very  eve  of  bank-   Littledalb. 
ruptcy,  the  transaction  amounted  clearly  to  a  fraudulent        ■^*  ^ 
preference  within  the  express  provision  of  the  133rd  sec- 
tion of  the  same  Act.  The  distinction  between  the  present 
and  the  cases  o[  lie  8tyan{a)\  Ex  parte  Pooley{l})\  and 
Belcher  v.  Bellamy  (c) ;  Price  v.  Groom  (d) ;  is,  that,  in 
each  of  those  cases,  the  utmost  had  been  done  by  the 
creditor  to  perfect  his  title,  whereas,  in  the  present  case, 
there  has  been  a  studious  design  not  to  complete  his 
security.     They  referred  to  Ex  parte  Nutting  (e) ;  Nel- 
son V.  The  London  Assurance  Company  (/) ;  JEx  parte 
Lawrence  (ff);  Ex  parte  Vallance{h);  and  they  relied 
upon  the  authority  of  Ex  parte  The  Lancaster  Canal 
Company  (i). 

Mr.  Bagley  in  reply. 

The  Lord  Chancellor. 

This  case  lies  in  a  narrow  compass.  The  question  is, 
whether  or  not  Mr.  Littledale  is  entitled  to  these  dock 
and  insurance  shares  against  the  general  creditors  of  Mr. 
Pearse.  There  may  perhaps  be  a  distinction  (though  I 
confess,  in  the  opinion  I  have  formed,  there  is  none) 
between  the  case  of  the  dock  shares  and  that  of  the  in- 
surance shares^  inasmuch  as  at  the  time  of  the  bankruptcy 
Mr.  Pearse  was  not  actually  a  Director  of  the  Dock 
Company,  though  he  was  a  Director  of  the  Insurance 
Company,  and  if  the  right  therefore  turns  upon  the  fact 
of  his  being  or  not  being  a  Director,  the  result  might  be 

different 

{a)  2  31.,  D.  4-  D.  219.  (/)  2  S.  *  S.  292. 

(b)  Ibid.  50$.  (g)  I  De  G.  269. 

(r)  2  Exch.  Rep.  303.  (h)  2  Deae.  354. 

(d)  Ibid.  542.  <i)  Moni.  ^  fi.  94. 
(<)  2  M.,  D.  if  D.  302. 
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it  u  to  the  two  Idnds  of  shares.  The  (joes 
to  tbc  AoA.  shares  is  of  importance  to  the  parties 
the  Talne  of  the  insurance  shares  is  comparatively  ( 
This,  howerer,  woold  not  absolve  the  Court  fn 
necessitj  of  adjudicating,  and  I  therefore  feel  bo 
sa;  I  do  not  think  the  case  turns  upon  the  &ct  i 
Peane  beii^  a  Director  or  not.  I  think  it  is  cle 
he  must  be  treated  as  not  having  been  at  the  time 
bankruptcy  a  Director  of  the  Dock  Company,  I 
although  it  is  said  that  it  is  the  custom  to  re>elect 
tors  who  go  out  under  the  Act  of  Parliament,  ai 
are  obliged  to  go  out  to  purge  themselves  as  it  a 
discontinuance  of  the  office,  and  although  >t  is  tbei 
to  re-elect  them,  it  is  obvious  that  the  ex-director 
no  more  right  to  be  re-elected  than  any  other 
holders  of  the  Company.  Therefore  I  think  B* 
be  treated  as  having  ceased  to  be  a  Director 
Dock  Company. 

The  line  of  argument  adopted  by  the  counsel  i 
assignees  may  be  divided  into  several  heads : — 6rs 
respect  to  the  general  question,  it  was  argued  that 
case  of  this  description  of  shares,  there  is  not  by 
of  an  assignment,  such  as  was  here  executed,  an) 
table  right  whatsoever  given  to  the  party  to  who 
assignment  purports  to  have  been  made ;  that  the 
Parliament  says  that  the  transfer  of  these  shares  si 
made  in  a  particular  way  only,  and  therefore  tl 
assignment  made  as  this  was  made  (independently 
questions  of  whether  or  not  he  was  a  Director  or  of 
policy)  gives  no  right  at  all.  Now,  I  cannot  for 
ment  yield  to  that  argument  It  is  true  that  the 
Parliament  points  out  a  particular  mode  in  which  ( 
which  only  if  you  please)  transfers  can  properly  be 
(that  is,  legal  transfers),  just  in  the  same  way  as 
1  law  of  the  land  transfers  of  land  can  o 
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made  by  particular  forms  and  a  particular  course  of  pro-        1855. 
ceedinff.     I  see  no  difference  whatever  between  an  Act      ^T*^'^^^ 

®  Ex  parte 

of  Parliament  which  says,  the  transfer  (that  is,  the  legal  Littledalb. 
transfer)  shall  be  made  in  a  particular  way,  and  in  a  In  re 
particular  way  only,  and  the  doctrine  of  common  law, 
which  says  that  land  shall  be  transferred  in  a  particular 
way,  and  in  a  particular  way  only.  I  think,  therefore, 
that  on  that  general  question,  it  is  quite  impossible  that 
the  argument  can  for  a  moment  be  sustained.  In  the 
case,  to  which  we  were  referred  by  the  Appellant's  Coun- 
sel, of  Ex  parte  Masterman  (a),  that  point  was  expressly 
decided  by  the  Court  of  Review  on  grounds  stated  in 
the  judgment  of  Mr.  Justice  Erskine  (then  Chief  Judge), 
which  appears  to  me  quite  unanswerable.  I  think,  there- 
fore, it  must  be  assumed  that  the  assignment  did  not 
transfer,  but  only  operated  as  an  agreement  to  transfer. 
If  the  argument  on  the  part  of  the  assignees  rested  upon 
the  invalidity  of  such  an  agreement,  I  think  it  would  be 
wholly  untenable ;  but  it  was  also  urged,  and  with  more 
plausibility  at  least,  if  not  more  weight,  that  the  Act  of 
Parliament  in  the  case  of  the  Dock  Company,  and  the 
Deed  of  Partnership  in  that  of  the  Insurance  Company 
(which  is  a  partnership  constituted  not  by  Act  of  Parlia- 
ment, but  by  deed),  it  was  provided  that  every  Director, 
in  order  to  be  a  Director,  must  be  possessed  in  his  own 
right  of  a  certain  quantity  of  stock  or  shares  in  the 
respective  Companies.  The  requisite  quantity  of  stock 
in  the  Dock  Company  for  the  qualification  of  a  Director 
is  3,0(X)/.  Mr.  Pearse  had  2,(KX)Z.  Dock  Stock,  and  no 
more;  and  therefore  it  was  said,  when  he  agreed  to 
assign  to  Mr.  Littledale,  and  executed  the  instrument  by 
way  of  security,  so  as  to  give  Mr.  Littledale  a  right  as 
against  Mr.  Pearse,  it  was  a  fraud  on  the  part  of  Mr. 
Itittledale,  by  neglecting  to  give  notice  to  have  a  transfer 

legally 

(a)  Mont,  4-  Aifr.  209. 
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1856.       legally  effected,  to  let  Mr.  Pearse  remain  the  apparent 

""^^"^^^      owner  of  this  property,  though   he  was  not   the  real 

LiTTLEDALB.   owner,  because  the  Act  of  Parliament  declares  that,  unless 

In  re         he  is  the  real  owner,  he  cannot  even  vote  as  a  proprietor, 

and  that  if  he  reduces  his  qualification  he  must  cease  to 

hold  the  office  of  a  Director. 


Now,  in  the  first  place,  although  it  must  be  clearly 
inferred  that  Mr.  Littledale  abstained  from  giving  notice 
with  a  view  to  let  Mr.  Pearse  remain  as  a  Director, 
yet  I  do  not  find  that  there  was  any  contract  of  that 
kind;    there  was  no  contract  that  he  should   not  give 
notice,  and  that  he  should  not  therefore  disqualify  Mr. 
Pearse.     All  Mr.  Littledale  seems  to  me  to  have  done 
was  this : — He  took  an  assignment  which  was  not  com* 
plete,  so  as  to  give  him  a  complete  equitable  title  until 
he  had  given  a  certain  notice  to  the  Company.     When 
he  had  given  that  notice,  the  Director  would  cease  to 
have  that  which  he  must  have  in  order  to  be  a  qualified 
Director.     If  Mr.  Littledale^  therefore,  had  contracted 
not  to  give  such  notice,  the  case  might  have  been  differ- 
ent.    But  Mr.  Littledale,  willing  to  oblige  Mr.  Pearse^ 
and  not  looking  at  the  transaction  in  the  light  in  whidi 
it  might  possibly  be  regarded  in  a  Court  of  Equity 
(though  without  moral  delinquency),  meant  to  say  only, 
"  I  shall  be  satisfied  with  getting  an  assignment,  taking 
my  own  time  for  giving  notice."    That  being  so,  he  took 
an  assignment,  which  gave  him  an  imperfect  title,  bat 
with  the  means  in  his  own  hands  of  making  that  title 
perfect  whenever  he  might  think  fit  to  do  so.    The  mo- 
ment he  chose  to  do  so,  he  deprived  Mr.  Pearse  of  his 
position  as  Director ;  and  having  that  right,  he  gave  the 
notice  on  the  9th  of  June,  and  it  appears  to  me  that  on 
that  day  his  title  was  complete. 

The  arguments  against  the  validity  of  the  notice  were 

partly 
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partly  derived  from  considerations  of  the  Bankrupt  Act,  1855. 
and  partly  also  from  considerations  of  public  policy.  It  ^^^^^^^ 
was  said  that  the  Directors  had  public  duties  to  perform,  Little&alb. 
and  looking  at  the  Act  of  Parliament,  I  think  that  if  this  in  re 
was  a  fraudulent  contrivance  as  against  that  Act  of  Par-  "Amb. 
liament,  even  if  there  were  no  bankruptcy  at  all,  it  would 
have  been  a  contract,  which  neither  this  Court  nor  a 
Court  of  Law  would  have  recognized;  but  I  cannot 
think  that  there  was  any  contract  to  avoid  the  Act  of 
Parliament,  but  a  contract  to  do  something,  which,  when 
complete,  would  be  perfectly  good,  notwithstanding  the 
Act  of  Parliament, — the  party  choosing  to  exercise  his 
own  discretion  as  to  the  time  when  he  should  complete 
his  title.  Apply  this  test : — Notice  was  given  on  the  9th 
of  June  1854.  The  act  of  bankruptcy  was  inchoate  on  the 
14th,  and  completed  on  the  17th  JuTie,  Suppose,  instead 
of  an  act  of  bankruptcy  on  the  14th,  Mr.  Pearse  had 
died  on  the  14th,  can  there  be  the  least  doubt  that  as 
against  his  executors  Mr.  Littledale  would  have  had  a 
perfect  title.  He  would  not  have  had  a  good  title  if  the 
whole  was  a  fraud;  in  which  case  the  transaction  could  not 
have  been  enforced  or  recognized ;  but  I  assume  that  he 
clearly  would  have  had  such  a  title,  and  this  is  one  mode 
of  arriving  at  the  conclusion  that  it  was  not  a  fraud. 
The  same  question  may  be  put  in  different  shapes;  but 
the  illustration  I  have  suggested  seems  to  me  to  be  suffi- 
cient with  reference  to  the  consideration  of  the  case 
independently  of  the  bankruptcy. 

It  was  urged,  however,  that  bankruptcy  makes  a  differ- 
ence, because  then,  by  the  operation  of  the  Bankrupt  Laws, 
the  question  of  order  and  disposition  arises.  But  the 
answer  which  has  been  given  to  that  is  perfectly  satisfac- 
tory to  my  mind,  namely,  that  there  must  be  two  things 
in  order  to  bring  a  case  within  that  clause  of  the  Act  of 
Parliament:  the  property  must  have  been  in  the  order 

and 
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1865. 

Ex  parte 

LiTTLEDALB. 

In  re 

P£AR8B. 


and  disposition  of  the  bankrupt  at  the  time  of  the  bank- 
ruptcy,  which,  I  take  it,  in  the  present  case  would  be  the 
17th  of  June  (that  is,  a  time  subsequent  to  the  notice), 
with  the  consent  of  the  true  owner  (that  is,  with  the  con- 
sent of  Mr.  Littledale),  Now,  these  shares  were  not  in 
the  order  and  disposition  of  the  bankrupt,  because  notice 
had  been  given  to  the  Company  some  days  before  the  act 
of  bankruptcy  took  place;  and  whether  the  Company  had 
perfected  Mr.  Littledale's  title  or  not  I  do  not  think 
material,  because  if  they  had  improperly  left  the  shares 
in  the  order  and  disposition  of  the  bankrupt,  by  not 
making  any  entry  of  the  notice  given  to  them,  still  it 
cannot  be  said  that  the  shares  were  in  the  order  and  dis- 
position of  the  bankrupt  with  the  consent  of  the  true 
owner,  for  the  true  owner  had  done  all  that  in  him  lay 
to  prevent  their  being  in  the  order  and  disposition  of  the 
bankrupt.  I  do  not  think  therefore  that  the  supervening 
bankruptcy  at  all  alters  the  case. 


The  case  which  was  mainly  relied  on  by  the  Respondent, 
of  JEx  parte  The  Lancaster  Canal  Company  (a),  differs 
from  the  present  in  this  material  particular,  that  there  the 
chief  question  was,  whether  it  was  real  or  personal  estate, 
but  when  it  turned  out  to  be  personal  estate  the  point  was 
whether  it  was  in  the  order  and  disposition  of  the  bank- 
rupt, and  there  it  was  clear  that  no  notice  had  been  given 
up  to  the  time  of  the  bankruptcy,  and  accordingly  the 
property  was  held  to  have  been  in  the  order  and  dispo- 
sition of  the  bankrupt.  That  case  seems  to  me  to  be 
distinguishable  on  that  broad  ground  from  the  present, 
and  therefore,  in  my  opinion,  the  judgment  of  the  learned 
Commissioner  was  erroneous  and  must  be  reversed. 


It  appears  to  me  that  there  was  no  difference  between 
the  shares  in  the  two  Companies.     I  have  said  that  I 

think 

(a)  Mont.  Sf  B,  94. 
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think  the  moment  the  notice  was  given  everything  waa  1855. 

complete,  and  it  was  immaterial  whether  the  bankrupt  ^■^n/-^-' 

was  a  Director  or  not.     The  case  may  be  rather  more  Littleoalb« 

clear  with  regard  to  the  Dock  Company  Shares,  but  in  In  re 

my  opinion  the  same  principle  applies  both  to  one  case  P*^^** 
and  to  the  other. 


7^  Lord  Justice  Knight  Bruce. 

How  this  case  would  have  stood  with  regard  to  the 
dock  shares  if  Mr.  Littledale  had  been  proved  to  have 
precluded  himself,  or  to  have  professed  to  preclude  him- 
self from  giving  notice  to  the  Dock  Company,  or  its 
Directors,  or  any  of  them,  I  need  not  say.  For  in  my 
opinion  that  case  is  not  proved  against  Mr.  Littledale. 
It  ought,  I  think,  to  be  inferred  that,  as  between  him  and 
Mr.  Pearse^  it  was  to  be,  and  in  every  sense  always 
was,  in  the  power  of  Mr.  Littledale  to  give  notice  when 
he  should  think  fit  to  do  so,  by  whatever  feelings  of 
friendship,  kindness  or  consideration,  he  might  have 
been  actuated  in  delaying  to  give  that  notice.  Again  I 
need  not  say  how  the  case  would  have  stood  in  my  judg- 
ment as  to  those  shares,  if  Mr.  Pearse  had  been  a  Direc- 
tor of  the  Dock  Company  in  the  month  of  Jwme  1854; 
for,  as  I  understand  the  facts,  he  was  not  in  any  sense  a 
Director  of  that  Company  during  any  portion  of  the 
month  o{  June  1854.  It  seems  to  me  that  there  was  no- 
thing against  public  policy  in  the  contract  between  the 
two  gentlemen,  and  that  at  the  time  of  the  bankruptcy 
this  prope^rty  was  not  in  the  order  and  disposition  of  Mr* 
Pearse^  the  bankrupt.  Upon  that  point,  therefore,  I 
differ  respectfully  from  the  learned  Commissioner. 

Upon  the  minor  question  (minor  in  point  oi  value,  and 

perhaps  minor  otherwise),  as  to  the  insurance  shares,  I 

Vol.  VI.  3D  D.M.O.    have 


LimcoftLi.  part  of  the 


have  considerable  doubt; 
and  the  Lord  Justice  lia 


requi 

not  be  delayed  (unless  tti 
did  not)  on  account  of  t 
a  hesiution  grounded  upo 
of  the  bankruptcy,  and  a 
Mr.  Pearu  waa  acluall] 
of  the  Company,  which  \ 
ouc  \mn%  tbe  owner  boni 
ttiom.  1  doubt,  therefor 
Buunc  ra  a  declaration  to 
lifiieatie  snut  be  taken 
Tmtk  wm  the  owner  in 
iuudT.  u««S.'pe,  whether, 
»-ra  rrt^rd  to  the  insuran 
ibm  ~a  i:»  possession  by 
Mr.  lieHtdah,  and  was  n 
ihnfc.  1  am  not  sure  that 
^nioD  upon  this  point. 
oijn  too  much  doubt  upc 
sf  to  this  part  of  tbe  case. 
Commissioner.  The  uni 
Lord  Chancellor  and  the 
it,  and  the  judgment  must 

The  Lord  Justice  1 

Several  points  have  be 
that  the  agreement  betwee 
dale  was  such  as  could  not 
of  Equity,  independently 
disposition;  secondly,  tha 
aidered  to  have  been  in  tl: 
bankrupt  at  the  time  of 
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that,  failing  the  point  of  order  and  disposition,  there  is  a 
case  amounting  to  fraudulent  preference. 

On  the  last  question  of  fraudulent  preference  little  has 
been  said  in  argument,  and  I  think  little  could  be  said 
upon  it.  I  think  it  quite  clear,  that  there  has  been  no 
connivance  or  collusion  on  the  part  of  the  bankrupt, 
amounting  to  fraudulent  preference  on  his  part.  The 
question,  therefore,  in  my  view,  depends  upon  the  first 
two  points — whether  the  agreement  here  was  such  as 
could  be  enforced  in  a  Court  of  Equity,  independently 
of  the  question  of  order  and  disposition ;  and,  secondly, 
whether  the  case  falls  within  the  section  of  the  Bankrupt 
Act,  with  relation  to  order  and  disposition. 


1855. 

Ex  parte 

LiTTLEDALB. 

In  re 
Pearse. 


As  I  understand  the  transaction  between  the  parties, 
it  was  simply  this : — Mr.  Littledale  took  a  security  upon 
the  shares  of  Mr.  Pearse  in  companies  of  which  he  was 
a  Director.  He  gave  no  immediate  notice  of  that  secu- 
rity. It  was  competent  to  him  upon  the  contract  to 
give  notice  of  the  security  at  any  time  when  he  thought 
proper  to  do  so.  There  was  no  binding  contract  which 
restrained  him  from  giving  notice  whenever  he  might 
think  right  to  do  so.  The  effect  of  his  giving  the  notice 
would  be  at  once  to  determine  Mr.  Pearse^s  position  as 
a  Director  of  these  Companies.  Under  the  circum- 
stances of  this  case,  it  does  not  seem  to  me  that  if,  in- 
stantly upon  the  notice  being  given  by  Mr.  Littledale^ 
a  bill  had  been  filed  in  a  Court  of  Equity  against  Mr. 
Pearse^  to  compel  him  to  perfect  the  legal  title  to  that 
property  which  had  been  equitably  transferred  by  the 
contract  of  the  parties,  it  would  have  been  competent  to 
Mr.  Pearse  to  resist  the  performance  of  that  contract,  by 
the  transfer  of  the  legal  property,  upon  the  ground  that 
there  had  been  a  fraudulent  intention  on  the  part  of  Mr. 

3  D  2  Littledale 
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I8a5.       linlaHak  to  defeat  the  provinons  of  the  Acta  of  P 

'^''^^      meat.     The  objectioo  fouoded  upcai  pvblic  polic; 

IfmtmnM.  ft*n  [0  me  lo  be  untenable  u  to  the  Eatt  and 

/•ra        2a£m  Dock  Shares,  because   at  the  period  wfae 

Boace  ra  gnta,  Mr.  Pearte  did  not  stand  in  the 

lion  of  a  Director   of  the  Company ;    and,  as  t 

Imperial  Life  Shares,  because  I  do  not  see  that 

was,  with  respect  to  them,  anything  mor«  than  a  co 

between  iodifiduals,  or  any  question  of  public  pol 

all-    The  latter  Company  was  not  established,  at 

dcrstand  it,  under  any  Act  of  Parliament  imposing 

the  Directors  duties  involving  any  principle  of  ] 

policy.     I  think,  therefore,  that  the  question  of  ] 

policy  is  out  of  the  case. 

The  question,  therefore,  must,  as  it  seems  to  me,  di 
on  the  point  of  order  and  disposition.  Now  the  i 
Parliament  says,  that  in  order  Co  constitute  a  case  of 
and  disposition,  the  bankrupt  must,  by  the  consent 
true  owner,  have  in  his  possession,  order  or  dispc 
goods  or  chattels  whereof  he  was  reputed  owner ; 
does  not  seem  to  me,  that  under  the  proTisions  o 
section,  it  can  be  said  that  a  roan  is  in  possession  o 
perty,  with  the  content  of  the  true  owner,  when  tb 
owner  has  taken  every  step  which  it  is  iti  bis  power  t< 
for  the  purpose  of  divesting  the  property  from  the  \ 
who  becomes  bankrupt.  It  seems  to  me,  that  the 
of  the  notice  given  to  the  Companies,  was  to  take 
from  Mr.  Pearse  the  capacity  of  dealing  with 
shares.  That  was  done  at  the  instattce  of  the  [ 
who  had  the  security  upon  the  shares,  and  who  hi 
come  the  true  owner  of  them ;  and,  therefore,  ther 
not,  as  I  thiuk,  be  said  to  be  a  holding  of  the  pos» 
of  those  shares  by  the  bankrupt,  wiUi  the  consent  < 
true  owner. 
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Some  cases  were  cited  in  the  course  of  the  arguroent^  1855. 
whichy  perhaps,  it  may  be  material  to  distinguish  from  the  ^T^"^*^^ 
present.  I  refer  particularly  to  the  case  of  Re  JDilU)orth{a),  LiTTLEDALi. 
and  the  case  of  Nelson  v.  The  London  Assurance  Com--  In  tt 
panyib).  The  case  of  lie  JDilworlh,  at  first  sight,  appears 
to  have  some  bearing  upon  the  question  before  us,  but 
on  looking  at  that  case,  I  see  that  what  Lord  Lyndhurst 
said  was  this : — ''  In  this  case  the  provisions  of  the  Act 
of  Parliament  were  not  complied  with  ;  an  instrument  of 
transfer  alone  was  executed,  and  that  was  delivered  to  the 
clerk.  No  duplicate  was  executed,  nor  entry  made  of 
the  execution  of  the  transfer,  agreeably  with  the  provi- 
sions of  the  Act  of  Parliament.  No  entry  whatever  was 
made  indicating  that  Dilworth  had  ceased  to  be  a  pro- 
prietor; and  it  is  quite  obvious,  as  I  collect  from  the 
transaction,  that  it  never  was  intended  that  he  should 
oease  to  be  the  apparent  proprietor;  it  was  intended 
that  this  should  be  a  mere  security  in  the  hands  of  the 
Company,  to  be  made  use  of  in  case  of  default  of  the 
treasurer,  and  not  otherwise."  The  intention  of  the  se- 
curity, therefore,  in  JDiltvorth's  case  was  this — that  in  the 
event  of  a  default  being  committed  by  the  treasurer, 
wiiich  default  liad  not  been  and  never  was  committed,  the 
security  should  be  in  force.  But  what  was  the  conse- 
quence ?  That  the  Lancaster  Canal  Company  could  not 
file  a  bill  in  equity,  for  the  purpose  of  effectuating  that 
security,  until  the  default  had  been  committed.  It  would 
have  been  a  fraud  in  the  Lancaster  Canal  Company  to 
have  set  up,  as  against  Dilworth^  any  rights  under  the 
agreement  which  had  been  entered  into  with  them  when 
there  had  been  no  default  on  the  part  of  Dilworth,  and 
the  effect,  therefore,  was  that  there  was  no  charge  in 
equity  upon  the  shares,  by  virtue  of  the  transaction  which 

had 

(o)  Mont,  if  BL  94—113;   1  (b)  2  Sim,  if  S.  292. 

D,  if  C.  411. 
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1855.  bad  uk«i[Jace  between  Mr.  ZN&rarti  and  tbe£a« 
^^"^^  Ctuud  Compaof,  and  certainlj  iboc  ns  none  at 
LimuALs.  That,  theref<H«,  was  m  case  in  wbida  the  partr  da 
/■  rt  under  tbe  deposit  bad  do  ligbt  either  at  Uw 
equity.  So  in  the  case  at  Xelsom  t.  The  Loada 
Murance  Compaaty.  There  tbe  agTcemeot  betweei 
parliea  contained  this  provisioD,  "  and  fbitber  ii 
agreed  that  until  there  sboold  be  some  order,  or  n 
tion  of  the  Court  of  Directon  to  tbe  Compaay,  it  s 
be  lawful  for  each  of  those  persons  to  recerre  tbe 
spective  salaries,  and  the  dividends  upon  tbeir  sto 
■bares,  and  to  sell  and  transfer  tbeir  stod:  or  sb 
Therefore,  until  tbe  order  and  resolution  of  the  Con 
was  made,  there  was  no  capacity  on  the  pait  of 
with  whom  the  contract  had  been  entered  into,  to  er 
that  contract  in  equity.  Those  two  cases  seem  to  i 
be  clearly  distinguishable  from  the  present ;  and 
satisfied  that,  in  maintaining  the  dedsioa  of  tbe  \t. 
ComnissioDer,  we  should  disturb  transacttons  which 
taken  place,  and  are  constantly  taking  {dace  with  r 
to  property  of  this  description,  and  that  we  sbouli 
be  giving  that  efiect  to  equitable  rights  which  ir 
bound  in  bankruptcy,  administering  both  Uw  and  ei 
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Ex  parte  WILLIAM  TAYLOR. 

In  the  Matter  of  JAMES  NORTON  WEEKS,  a 

^^"'^'•"P'-  Feb.  9. 27. 

riiHIS  was  a  motion  by  way  of  appeal  from  the  decision     Before  The 

of  Mr.  Commissioner  Fonhlanque^  dismissing  the        ticbb. 
petition  of  the  Appellant,  whereby  the  Appellant  sought  Where  a  bank- 
to  have  annulled  an  adjudication  of  bankruptcy  obtained  ™pt^njna" 

by  the  bankrupt  against  himself.  trust  deed  for 

the  benefit  of 
his  creditors 
The  bankrupt  had  executed  a  trust  deed  for  the  benefit  had  obtained 

of  his  creditors,  and  there  was  a  question  whether  the  f?  *4j"°*ca" 

'  ^  tion  aeainst 

adjudication  was  legally  or  equitably  valid   under  the  himself,  the 
following  circumstances,  as  appearing  from  the  petition  ^*,ich^M 

of  the  Appellant  to  the  Commissioner,  and  the  affidavits  open  to  doubt, 
^   ,  1.       .  'J^e  Court  sus- 

in  support  of  that  application.  pended  pro- 

ceedings under 

On  the  7th  of  December  1854  the  Appellant  obtained  itonciofi^cre- 
a  writ  of  fi.  fa.  against  the  bankrupt,  who  was  a  hotel-  ditor  under- 
keeper  at  East  Cowes,  and,  on  the  same  day,  the  bank-  pjy  for  ^n 

rupt  executed  the  above-mentioned  trust  deed,  which  was  adjudication 

on  his  own  pe- 
made  between  himself  of  the  first  part,  trustees  of  the  tition, although 

second  part,  and  the  several  other  persons  whose  names  <^™*"'"  ^ 
should  be  thereunto  subscribed  or  seals  affixed  of  the  been  appointed 
third  part.    By  this  deed  the  bankrupt  assigned  "  all  and  JJ^^  appUca- 
singular  the  stock  in  trade,  household  goods,  chattels,  tion. 
furniture,  debts  and  efiects,  bonds,  bills,  notes  and  other 
securities  whatsoever,  and  of  what  nature  or  kind  soever,*' 
which  were  then  due  and  belonging  to  him,  to  the  trus- 
tees, in  trust  for  his  creditors. 

On  the  8th  of  December  the  bankrupt  filed  a  declara- 
tion of  insolvency,  and  on  the  same  day  presented  a  pe- 
tition 
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1855.  tition  for  adjudication  of  bankruptcy  against  himself, 
^'^^^^^  supported  by  an  affidavit,  and  containing  the  required 
Tatlok.  statement  that  he  verily  believed  that  his  available  estate 
Imrt  was  sufficient  to  produce  150/.  The  adjudication  took 
place  on  the  same  day,  and  on  the  19th  of  December  the 
trustees  under  the  deed  were  chosen  creditors'  assignees. 

The  grounds  on  which  the  Appellant  sought  by  his 
petition  to  annul  the  adjudication  were,  that  it  had  been 
obtained  by  concealment  of  the  facts  of  the  execution  of 
the  trust  deed,  and  of  the  bankrupt  liaving  thereupon 
ceased  to  trade,  and  by  an  untrue  representation  as  to  the 
bankrupt's  available  assets,  all  his  property  having  been 
divested  by  the  deed.     The  petition  was  opposed  by  the 
assignees  on  the  grounds  that  the  assignment  was  inef- 
fectual, the  bankrupt  having  continued  in  possession,  and 
having  carried  on  his  trade  until  the  bankruptcy,  that  at 
all  events  it  did  not  comprise  the  bankrupt's  interest  in 
the  lease  of  the  hotel,  and  that  the  event  had  proved  the 
truth  of  the  bankrupt's  allegation  as  to  assets,  there  having 
been  much  more  than  150/.  realized  under  the  adjudi- 
cation. 

Mr.  JBagshawe  and  Mr.  JBovill,  in  support  of  the  mo- 
tion, referred  to  £Jx  parte  Philpott{a\  Stevenson  v. 
Neumham(b),  Tope  v.  Hockin(c)  and  Ex  parte  Louck{d). 

Mr.  Swanston  and  Mr.  Sewell  fbr  the  assignees,  re- 
peated the  arguments  used  below,  and  contended  that 
there  was  no  sufficient  ground  shown  for  disturbing  the 
legal  rights  under  the  adjudication. 

Mr.  Faber^  for  the  bankrupt 

The  Lord  Justice  Knight  Bruce. 

I  am  of  opinion  that  the  validity  of  the  present  ad- 
judication, 

(c)  De  Gex,  846.  (c)  7  B.  4  C.  101. 

{b)  13  C.  B,  285.  (</)  Dt  Gex,  463. 
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jitdtcatiofi,  both  legally  and  equitably,  is  open  to  some        1855. 
suspicion  and  doubt.     I  do  not  desire  to  say  more,  or       p^  "^^ 
to  express  an  opinion  that  its  invalidity,  either  legally      TAVLom. 
or  equitably,  has  been  established.     I  believe  that  I  can         in  ^^ 
see  very  plainly  that  it  must  be  for  the  benefit  of  the  cre- 
ditors of  the  bankrupt  (on  the  assumption  that  anything 
will  remain  to  be  distributed  among  them  after  the  pay- 
ment of  such  costs  as  are  fit  to  be  paid  out  of  the  estate), 
and  that  it  will  not  be  to  the  unjust  damage  of  the  bank- 
rti^y  that  another  available  adjudication  should  be  sub- 
stituted,  if  possible.      I  mean  an  adjudication   at  the 
instance  of  a  creditor  of  some  standing,  whose  debt  will 
be  sufficient  to  support  it.     If  then  the  Appellant  will 
abandon  the  execution  which  he  has  obtained,  for  the 
benefit  of  the  general  creditors,  as  I   understand  him 
to  l)e  willing  to  do,  the  proper  order  will,  I  think,  be  to 
stay  the  proceedings  under  this  bankruptcy  till  further 
order,  the  Appellant  undertaking  to  give  up  the  benefit  of 
his  execution,  and  forthwith  to  apply  for  an  adjudication 
against  the  bankrupt. 

The  Lord  Justice  Turner. 

I  think  it  unnecessary  to  say,  whether  the  present 
adjudication  is  valid  or  not.  On  the  facts  appearing 
before  us,  I  am  satisfied  that  further  proceedings  under 
it  may  and  probably  will  be  attended  with  litigation  and 
expense,  and  that  the  proper  course  will  be.  that  which 
my  learned  brother  has  mentioned. 

The  order  was  as  follows : — 

Wm,  Taylor^  by  his  counsel,  hereby  undertaking  to 
give  up  the  benefit  of  his  execution,  and  all  rights  under 
it,  to  the  general  creditors  of  the  bankrupt,  and  also  to 
I  proceed  forthwith  to  obtain  another  adjudication  of  bank- 
ruptcy against  the  bankrupt,  this  Court  doth  order 
that  tbe  said  W.  Taylor  be  at  liberty  to  apply  for  such 

adjudication 
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1855.  adjudication  accordingly,  and  that  all  proceedings  under 

^^T"^^  the  present  adjudication  be  stayed  until  further  order,  and 

Jlx  parte 

Tatlor.  the  said  parties,  or  either  of  them,  are  to  be  at  liberty  to 

In  re  apply  to  this  Court  touching  the  matters  in  question,  as 
they  may  be  advised. 


Feb,  27.  Subsequently  the  Appellant  obtained  an  adjudication, 

and  the  following  order  was  made  : — 

This  Court  doth,  with  the  consent  of  all  parties,  order 
that  the  adjudication  of  bankruptcy,  bearing  date  the  8th 
of  December  1854,  made  against  the  said  bankrupt,  be 
and  the  same  is  hereby  annulled  accordingly.  And  it  is 
ordered,  that  the  several  proofs  and  proceedings,  had  and 
taken  under  such  adjudication,  be  transferred  to  and 
stand  as  proofs  and  proceedings  under  the  adjudication 
dated  the  20th  Febrttary  1855,  without  prejudice  to  the 
validity  or  invalidity  of  such  proofs  and  proceedings,  or 
any  of  them.  And  it  is  ordered,  that  the  costs  of  the 
said  assignees,  and  of  the  said  bankrupt,  of  and  oc- 
casioned by  the  said  first  adjudication  and  the  proceed- 
ings thereunder  in  Her  Majesty's  Court  of  Bankruptcy, 
and  also  the  costs  of  the  said  W.  Taylor^  and  the  said 
assignees  of  the  interpleader  proceedings  in  the  cause  of 
Taylor  v.  Weeks,  Jolliffe  and  another  v.  Taylor,  in  Her 
Majesty's  Court  of  Queen's  Bench,  together  with  the 
costs  of  all  parties  of  and  occasioned  by  the  petition  of 
the  said  W,  Taylor  to  the  Court  of  Bankruptcy,  the 
said  motion,  former  order,  and  by  this  application,  be 
paid  out  of  the  estate  of  the  said  bankrupt.  And  it  is 
hereby  referred  to  the  Master  of  the  Court  of  Bank- 
ruptcy to  tax  all  the  aforesaid  costs.  And  it  is  hereby 
ordered,  that  the  sum  of  20L  deposited  in  pursuance  of 
the  £9th  rule  and  order,  made  in  pursuance  of  the  Bank- 
rupt Law  Consolidation  Act,  1849,  be  forthwith  repaid 
to  the  said  W,  Taylor,  or  to  Mr.  Thomas  Magnus  Cattlin, 
his  solicitor. 
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Ex  parte  GEORGE  TINDALL. 
In  the  Matter  of  GEORGE  TINDALL. 

Julif  28. 
rpHIS  was  the  petition  of  the  bankrupt  to  annul  the     Before  The 

•^      adjudication  for  want  of  an  act  of  bankruptcy,  that        Lorm 
relied  upon  being  the  failure  of  the  petitioner  to  attend  pe„onal  ser- 
on  a  trader  debtor  summons  issued  against  him,  under  vice  of  a  trader 

the  12  &  13  Vict.  C.  106,  s.  78.  mons  unTr 

the  78th  sec- 

_,  .  Ill  111  **°"  ®^  '**® 

The  question  was  whether  the  summons  had  been  8Ututel2&13 

effectually  served  by  delivering  to  the  petitioner  personally  ^'^'*  ^'^^l 
a  copy  of  the  original  summons  (in  which,  however,  the  ing  the  original 
signature  of  the  Commissioner  was  not  copied),  and  show*  i"^i"«''a  true 
ing  to  the  petitioner  the  original,  which  was  duly  signed  copy. 
by  the  Commissioner.     At  the  time  of  the  service  being  {„  which  the 

thus  made,  the  petitioner  made  no  objection.  signature  of 

"  the  Commis- 

sioner is  not 

Mr.  Bacon  and  Mr.  LucaSy  in  support  of  the  petition.   *^P^®^'  »■  °°* 

^  rr  r  ^  ^^ue  copy  of 

the  summons. 

The  summons  was  never  effectually  served,  as  no  com-  ^^^^  on^the" 
plete  copy  of  it  was  left  with  the  petitioner,  who  could  part  of  the 
not  ascertain  from  the  document  left  with  him,  whether  j^^  i^  ^his  de- 
the  original  was  signed  by  the  Commissioner  or  not,  ^?^*  **}^* 

®  ©  /  time  of  the 

service: — 

Mr.  Swanston  and  Mr.  Raymond,  for  the  Respond-  ^aWer  of  the 

ent.  objection 

within  the 


The  original  summons  was  shown  to  the  petitioner, 
who  was  bound  by  inspection  to  satisfy  himself  that  it  was 
signed  by  the  Commissioner.  A  copy  of  the  Commis- 
sioner's signature  would  have  afforded  him  no  additional 
information,  nor  does  the  act  require  it  to  be  copied,  as 
it  is  not  part  of  the  summons.     It  would  not  show  before 

what 


80th  rule. 
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what  Commissioner  the  petitioner  ' 
for  the  summons  vould  be  signed 
attending  on  that  day,  who  might  m 
in  attendance  when  the  summons  Ci 
had  been  any  want  of  form,  it  wi 
tioner  within  the  meaning  of  the 
vides  thus  :— 

"Any  want  of  compliance  on  tt 
with  these  rules  and  orders  in  the 
and  notice,  and  in  the  affidavit  fa 
fendant,  and  in  the  summons  and 
any  or  either  of  such  matters,  n 
Defendant,  or  allowed  to  be  rectifi 
it  shall  not  in  the  opinion  of  the  C 
stance,  or  shall  have  arisen  from  a 
waived  by  the  Defendant  or  rectif 
the  Court,  if  the  same  shall  be  mad 
to  the  satisfaction  of  the  Court, 
by  the  summons  for  the  appearanc 
shall  be  deemed  and  taken  to  be 
quiring  the  Defendant  to  state  wh 
the  demand  sworn  to  by  the  i 
thereof." 

They  referred  to  Hasher  v.  Jar 
Common  Law  Practice. 


The  Lord  Justice  Kmoht 

The  act  requires  personal  servicf 

prehend  that  the  meaning  of  "  peTS< 

tion  under  consideration  is,  showin 

and  delivering  to  and  leaving  wi 
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copy.  This  meaning  has  been  settled  as  I  understand  by 
practice,  and  is  not  to  be  lightly  departed  from.  Part  of 
the  ceremony,  not  an  immaterial  or  unsubstantial  part,  was 
gone  through.  The  original  was  shown  to  the  gentleman, 
but,  instead  of  a  copy,  a  document  was  given  to  him  which, 
professing  to  agree  with  the  original,  differed  from  it  in 
what  I  consider  a  material  respect.  The  signature  of  the 
Commissioner  was  omitted.  Without  this  signature  the 
original  document  I  believe  would  be  no  summons,  and 
consequently  the  document  served  was  a  copy  of  some- 
thing which  as  I  believe  was  not  a  summons.  The  question 
is,  whether  the  petitioner  has  committed  an  act  of  bank- 
ruptcy with  all  its  important  consequences.  The  omis- 
sion to  attend  was  not  an  act  of  bankruptcy  unless  there 
had  been  personal  service  of  the  summons,  and,  as  I 
roust  say  that  there  has  been  no  personal  service,  I  am 
of  opinion  that  there  has  been  no  act  of  bankruptcy. 

The  Lord  Justice  Turner. 

The  term  "  personal  service*'  is  well  understood,  in 
Courts  of  Equity  and  other  Courts,  to  mean  the  pro- 
duction of  the  original  document  and  leaving  a  true  copy 
of  it,  and,  notwithstanding,  the  doubts  suggested  by 
Mr.  Swanston,  I  feel  no  doubt,  that  if  this  had  been  a 
case  of  commitment  depending  on  the  service  of  a  docu- 
ment, the  Court  would,  if  the  copy  left  was  not  a  true 
copy  of  the  document,  discharge  the  order  for  com- 
mitment, or,  at  all  events,  refuse  to  act  on  the  service* 
Here  the  case  is  still  more  difficult  to  maintain,  for 
we  are  proceeding  under  a  statutory  jurisdiction  which 
requires  personal  service.  If  we  dispense  with  one  ob- 
jection to  the  service,  we  might  dispense  with  any  other. 
With  respect  to  the  question  of  waiver  under  the  80th 
rule,  I  think  that  the  rule  refers  to  something  done 
before  the  Commissioner — not  to  a  person  refusing  to 
attend. 

The 


1855. 

Ex  parte 

TiNDALX.. 

In  re 

TiNDALL. 
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The  Lord  Justice  Knight 

We  do  not  mean  to  say  how  the 
if  this  gentleman  had  appeared  bel 
TiNDALL.      or  if  the  difference  between  the  i 
original  had  been  only  slight  and  i 


Ex  parte  WILLIAM  TODD, 
BUTTERWORTH  and  J 
POTT. 

In  the  Matter  of  GEORGE 
a  Bankrupt 


Juljl  30. 


Before  1%e  ^  j^HIS  was  an  appeal  of  the  as; 

Jd^ticm  *"""'   *   decision  of  Mr.   C 

Where  a  D«-  admitting  a  proof  for  697/.  7s,  5d. 
fendant  to  an 
action  for  in- 
jur; to  Ihe  In  Jul^  1854,  the   bankrupt  v 

PlmntiTi  pro-  bui|din(t  containing  a  steam-eneini 
perty  caused  o  o  c> 

b^lheeipto-  dale,  and  Mr,  Reuben  Bottotnley 

fendant'i  neighbouring  mill  and  building. 


n-»|>ne, 

tha  trial  to  an        On  15th  of  July  1854,  an  expio 

feT«nce  and  plitce  and  caused  injury  to  the  mill 

iLa  award  wat  fay  Mr.  Bottomley,  who,  on  the  12 
not  made  till  ,  .        •        •       n 

tStet  the  Da-  cotnmencea  an  action  in  the  Lou 

S.'"t""iir   against  the  bankrupt  in  respect  of  i 

Held  that  the 

Defendant  ^,  .  .    ,  .      n    • 

had  not  before        The  action  waa  tned  on  the  2nd 

tha  bank-         Liverpool  Assizes ;  and  an  order  w. 
luptcy  con- 
tracted a  lia- 
bility to  pajF 
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consent,   that   the  jury   should   find   a   verdict  for   the  1855. 

Plaintiff,  damages  1,000/.  costs  40*.,  subject  to  be  reduced  ^^^-'^^-^ 

according    to   the   certificate   of    William   Matthewson  Todd 

Hindmarch^  so  that   he  should  make  his  certificate  in  *°^  Others, 

writing  concerning  the  premises  in  question  on  or  before  Wii.uam8on. 
the  4th  day  of  JElaster  term  then  next  ensuing. 

On  the  5th  oi  April  1855  (after  the  order,  but  before 
the  certificate  of  Mr.  Hindmarch  was  given),  the  petition 
for  adjudication  was  filed,  and  the  adjudication  took 
place  on  the  7th  of  the  same  month. 

On  the  18th  of  April,  Mr.  Hindmarch  made  his 
certificate  in  pursuance  of  the  order,  certifying  that  the 
Plaintiff  had,  by  reason  and  means  of  the  causes  of 
action  in  the  declaration  mentioned,  sustained  damages 
amounting  in  the  whole  to  the  sum  of  338/.  4$.  5e/.,  and 
that  the  sum  of  1,000/.  damages,  for  which  it  was  so  ordered 
that  the  jury  should  find  such  verdict  as  aforesaid,  ought 
to  be  and  should  he  reduced  to  338/.  45.  5</.,  the  amount 
of  the  damages  by  the  Plaintiff  so  sustained. 

On  the  20th  of  April  1855,  the  Plaintiff  signed  final 
judgment  against  the  bankrupt  without  taxing  the  costs. 
On  the  5th  of  yiune  following,  the  costs  were  taxed  at 
239/.  3^.  The  damages  and  costs  amounted  to 
697/.  7*.  6rf. 

At  a  sitting  in  the  Bankruptcy  Court,  held  on  the 
5th  of  June  1855,  the  bankrupt  obtained  his  certificate 
of  conformity,  which  had  since  been  cancelled,  and,  on 
the  28th  of  June  1855,  the  Commissioner  admitted  the 
proof  under  appeal. 

Mr.  Swanston  and  Mr.  JB.  Z.  Chapman,  in  support 
of  the  appeal. 

The  Commissioner  admitted  the  proof  on  the  ground, 

that 
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thu  the  cue  fell  within  the  meaning  of  the  178th  set 
•T  the  Bankrupt  Law  Consolidation  Act.  And 
dear  that,  u>dep«idently  of  that  enactment,  (here  c 
be  DO  proof.  Ex  parte  ButterfiU  (a),  Lm^an 
ZZfi*  »,  Ex  parte  Charles  (c\  Sua  y.  Gilbert  (d ) 
Gaiea  [e).  Ib  it  then  within  the  meaniag  of  the  sect 
Can  the  bankrupt  be  said  to  have  contracted,  before 
filing  of  a  petition  for  adjudication  of  bankruptc 
liabili^  to  pay  money  upon  a  contingency  which  had 
happened  ?  We  submit  that  be  cannot.  The  liat 
could  only  have  been  under  the  submission  to  arbitra 
But  this  was  revoked  by  the  bankruptcy.  The  assig 
are  not  bound  by  the  award  which  was  made  aftez 
adjudication.  Nor  was  the  award  a  contingency  wi 
the  meaning  of  the  act.  The  contingency  must  be 
arising  out  of  the  contract.  It  is  impossible  thai  bj 
tccideot  itself  the  bankrupt  can  be  considered  as  ha 
contracted  a  liability,  for  the  section  speaks  of  ' 
person  with  whom  such  liability  shall  have  been  ' 
Iracted,"  referring,  therefore,  clearly,  to  cases  of  conl 
and  not  to  a  case  of  tort,  a  meaning  rendered,  if  possi 
clearer  still  by  the  words,  "  provided  such  person 
not,  at  the  time  when  such  liability  was  contracted,  m 
of  an  act  of  bankruptcy  by  such  bankrupt  committed 

They  referred  also  to  Hinton  t.  Acraman  (/),  Wan 
V.  Tucker  {g),  Ytmng  v.  WirUer  (A)  and  Richardi 
Dictionary  "  Contract." 

Mr.  Waiker  for  (be  Respondent. 
If  there  were  a  contract  to  pay  for  work  done,  sm 
sum  as  K.  and  B.  should  determine,  and  the  bankru] 


\*>  \  Rm.  193. 


(c)  De  Gex,  100. 
(/)  2C.B.  387. 
[g)  b  EiL  i  BL  a»*. 
(A)  le  Cm-  fi.  Ml. 
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occurred  before  the  awards  it  could  not  be  denied  that        1855. 
the  case  would  fall  within  the  178th  section.     I  do  not      ^T^''^'^^ 

£jp  parte 

contend  that  the  accident  created  a  liability  which  could        Todd 
be  the  subject  of  proof;  I  rest  the  case  entirely  on  the  order    "*   Othen, 
by  consent  at  Nisi  Prius,  which  was  made  before  the  Williamsom. 
bankruptcy,  and  by  which  the  assignees  are  bound.   This 
being  consented  to  was  a  contract  to  pay  what  should 
be  awarded 

He  referred  to  Bonner  v.  Charlton  (a),  Ex  parte 
Harding  (6),  Hankin  v.  Bennett  (c)  and  Ex  parte  Fir' 
bank  (d ). 

Mr.  Swanston,  in  reply,  was  stopped  by  the  Court 

The  Lord  Justice  Knight  Bruce. 

This  case  has  been  so  fully  and  so  well  argued  on 
each  side,  that  we  find  ourselves  able  at  present  to  dis- 
pose of  it 

The  order  of  Nisi  Prius  in  this  instance  was  made  in 
an  action  which  in  spirit  as  well  as  letter,  substantially  as 
well  as  formally,  was  an  action  to  recover  damages  for 
a  tort  merely, — as  truly  and  as  much  so  in  my  opinion, 
as  if  it  had  been  an  action  for  an  assault  The  bank- 
ruptcy of  the  Defendant,  the  adjudication  of  bankruptcy 
against  him,  took  place  before  any  award  had  been  made 
under  'the  order.  It  was  made  after  the  adjudication, 
but  in  the  absence  and  without  any  participation  upon 
the  part  of  the  assignees,  who  perhaps  could  not,  perhaps 
could,  have  intervened  or  interfered;  but  not  one  of 
whom  did  in  any  manner  intervene  or  interfere,  or  attempt 
to  do  so.     The  question  is  whether  under  the  178th 

section 

(a)  5  East,  139.  (c)  8  Exch.  107. 

(6)  5  De  G.,  Mac.  if  G.  367.  {d)  15  Ltxw  T.  504. 

Vol.  VI.  3  E  D.M.G. 
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1855.  section  of  the  Bankruptcy  Consolidation  Act,  or  c 
wise,  there  can  be  a  proof  against  the  estate  in  adn 
tration  in  this  bankruptcy  by  force,  or  in  respect  o 
■nd  Oihen.  g^g^d  or  order.  And  considering  that  the  bankr 
Viu-iAMMK.  ^^^  "°^i  ^  ^'^  ^^^  bankrupt,  effect  a  revocation  c 
order  or  Bubmission,  considering  that  if  the  actioi 
not  come  on  for  trial  nor  the  order  of  Nisi  Priua 
made  until  at  a  time  subsequent  to  the  adjudication, 
could  have  been  no  proof;  and,  considering  the 
ticular  language  of  the  I78lh  section,  I  am  of  op 
that  the  proof  in  dispute  was  not  properly  capat 
being  made  and  cannot  stand. 


The  case  is  distinguishable  from  that  of  T 
thicaiteia),  which  vras,  in  my  opinion,  rightly  dec 
nor  am  I  sure  that,  if  the  acdon  here  had  been  an  i 
for  damages  for  a  breach  of  contract,  I  should  not 
been  equally  for  expunging  the  proof. 

TTie  Lord  Justicb  Turmbb. 
Mr.  Walker  has  put  his  case  on  the  only  gronn 
which  be  could  put  it, — that  of  implied  contract  ai 
from  the  order  of  reference,  to  pay  such  sum  as  th 
bitrator  should  award.  There  is  no  contingency  in 
a  contract,  except  the  contingency  of  the  arbitrato 
making  an  award.  I  cannot  say  that  the  act  af^et 
me  to  have  contemplated  a  contingency  of  that  da 
tion.  I  am  of  opinion  that  the  case  is  not  witlut 
178th  section,  and  that  the  proof  must  be  expunged 
<a)  SDeG^  iSae,  If  G.  387. 
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Ex  parte  CHARLES  WARWICK.  ,      , 

^  Aug.  1. 

In  the  Matter  of  CHARLES  WARWICK,  a  Bankrupt.     Before  The 

.  .  Lords 

npHIS  was  the  appeal  of  the  bankrupt  from  the  decision      Justices. 

of  Mr.   Commissioner   Skirrow,  suspending   the  Attempted 
bankrupt*s  certificate  for  eighteen  months  without  pro-  |,y  ^  Uankrupt 
tection.     The  principal  ground  of  the  Commissioner's  of  property, 

AlthoUED  of 

decision  was,  that  the  bankrupt  had  kept  his  accounts  small  intrinsic 

improperly,  with  intent  to  conceal  the  true  state  of  his  ^*|"®»  ""\. 
,  prized  by  him 

affairs ;  but  it  appeared,  also,  that  he  had  assigned  all  for  the  sake  of 

his  household    furniture   to  a  friendly  creditor,  named  i^ion/^and" 

Currie,  by  way  of  security,  and  that  afterwards,  finding  associations, 

himself  in   difficulties,   he   obtained   from   Mr.    Currie  ground  for 
some  of  the  articles  assigned,  consisting  of  bronzes  of  ^^"''?p.^L. 

small  price,  and  other  articles  of  trifling  value,  which  he  favor  a  sus- 

prized  for  family  recollections  and  associations.     These  ^rttfi'^t  f 

articles  he  sent  to  a  friend  in  Hertfordshire  with  a  letter  eighteen 

requesting  that  they  might  be  kept  safe  for  him  in  case  q„|  proteo- 

his  affairs  should  go  wrong.  *i<>»- 

Mr.  Daniel  and  Mr.  Little,  in  support  of  the  appeal, 
being  desired  to  address  their  observations  in  the  first 
place  to  the  facts  stated  as  to  the  concealment  of  the  goods, 
contended,  that  as  the  5th  division  of  the  256th  section 
of  the  Bankrupt  Law  Consolidation  Act  only  applied 'to 
concealment  *'  with  intent  to  diminish  the  sum  to  be 
divided"  among  the  bankrupt's  creditors,  some  sub- 
stantial diminution  must  have  been  meant ;  and  that  the 
penalties  intended  to  be  inflicted  by  the  act  could  not 
have  been  meant  to  apply  to  a  trifling  matter  of  this 
kind. 

On  being  asked  by  the  Court,  whether  the  bankrupt  de- 
sired to  have  substituted  for  the  Commissioners  decision 

SEg  a 
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a  total    refusal  of   a  certificate, 
negative. 

Mr.  Bacon,  for  the  assignees,  we 

The  Lord  Justice  Knioht  1 
The  Commissioner,  in  arriving  i 
proceeded  on  various  grounds,  ani 
less  stress  upon  that  part,  which  u 
ment  of  goods,  than  I  am  dispose) 
not  have  (wen  said  than  has  been  u 
bankrupt,  and,  speaking  wiib  tli 
proper  when  the  argument  on  on 
heard,  I  may  say  that  my  present 
other  points  of  the  case,  is  rather  I 
wise  to  the  bankrupt.  The  Couns* 
they  had  been  heard,  might  very  pi 
this  impression. 

I  cannot,  however,  surmount 
from  the  transaction  avowed  by  t 
taken  place  in  the  manner  and  cir 
by  himself.  His  property  at  Watj 
or  entirely  of  household  goods,  oi 
excusably  or  even  laudably,  set  a 
their  intrinsic  worth.  He  was  df 
them.  They  were  included  in  a  sec 
ditor,  Mr.  Currie,  as  to  which  it  n 
doubted,  having  regard  to  what  the 
was,  whether  the  execution  of  that 
stitute  an  act  of  bankruptcy  as  coc 
the  whole  of  his  property.  There  t 
vague  intention  of  returning  to  Mr 
sent  into  Hertfordshire,  or  of  i 
value  at  some  future  time,  but  the  1 
articles  were  comprised  in  a  securit; 
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validity  given  to  a  friendly  creditor,  and  that  the  bankrupt, 
intending  to  stop  payment  and  knowing  that  he  must 
fail,  carried  them  from  his  place  of  business,  and  sent 
them  to  be  kept  for  him  with  the  avowed  motive  of  con- 
cealing them  from  his  creditors.  However  little  chance 
there  could  have  been  of  effecting  this,  seeing  that  the 
articles  were  described  in  the  schedule  to  Mr.  Curriers 
deed— however  certain  it  may  be,  that  an  attentive  con- 
sideration of  the  circumstances  of  the  case  would  have 
led  a  calm  and  reasonable  man  to  the  conclusion  that  no 
concealment  could  be  effectual,  concealment  was  his 
wish,  concealment  was  his  object.  A  certificate  has 
however  been  granted  under  certain  conditions.  With 
the  view  which  I  take  of  the  duty  of  those  who  have  to 
administer  this  branch  of  the  law,  I  can  offer  the  bank- 
rupt no  alteration  of  the  decision  of  which  he  complains, 
except  that  of  an  absolute  refusal  of  the  certificate.  His 
Counsel  prefer  the  order  as  it  is,  and  the  Respondents  do 
not  ask  for  an  alteration.  It  will,  therefore,  remain  un- 
disturbed, and  the  deposit  must  be  applied  towards  pay- 
ment of  the  Respondents*  costs. 

Hie  Lord  Justice  Turner. 

My  opinion  upon  the  points,  other  than  that  respect- 
ing the  concealment  of  property  (so  far  as  an  opinion 
can  be  formed  without  hearing  the  Counsel  for  the  Re- 
spondents) is  not  unfavourable  to  the  bankrupt.  But 
this  transaction  of  the  delivery  of  the  articles  in  question 
is  one  which  I  think  it  impossible  to  pass  over.  Pro- 
bably the  bankrupt  was  led  into  it  by  error  and  inad«* 
vertence,  but  it  was  an  act  directly  against  the  policy  of 
the  Bankrupt  Law,  and  one  which  the  Court  would  ill 
discharge  its  duty  if  it  did  not  visit  with  the  penalties 
which  the  law  imposes.  However,  as  no  alteration  in  the 
Commissioner's  decision  is  asked  by  the  assignees,  the 
Commissioner's  order  will  stand. 


1855. 

Ex  parte 
Warwick. 

In  re 
Warwick. 
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Ez  pirte  RICHARD  WALKER. 

In  the  Matter  of  JAMES  HAYWOOD,  agaioBt  i 

a  Petition  for  Adjudication  of  Bankruptcy  was 

on  the  5th  of  ^Kb,  1855. 
Aug.  I,  3.  ' 

Bclbra  ne    fTlHlS  was  the  appeal  of  the  petitioning  creditor 

^^^''*"  the  order  of  the  Comminioner  diamisung  a  pe 

A  trder  for  adjudication. 


dcr  the  78th 

Diitted  the  de- 
ntand  of  scre- 
dilor,  peti- 
lioiied  Doder 
Um  211th  WG- 


aad  cMuncd, 
ex  parte,  an 

pnvon  and 
property  (Tom 
all  proccM: — 
Htid,  that  the 
Older  did  not 
protect  him 
linn  a  petition 
Ibr  adjudica- 
tion of  hank- 
nptcr,  or  liDm 
affiudicalMii 


On  the  3nd  of  Jmu  the  Appellant  had  caused  tht 
spondent  to  be  served  with  a  trader  debtor  sum 
under  the  78th  section  of  the  Bankrupt  Law  Const 
tion  AcL  On  the  9th  of  Jum  the  Appellant  appi 
before  the  Btmitn^Aam  District  Court,  and  admitte* 
demand. 

On  the  16th  of  June  the  Respondent  6led  a  pei 
for  arrangement  with  his  creditors  under  the  Sllth 
tton  of  the  Bankrupt  Law  Consolidation  Act,  and  ] 
ing  that  in  the  meantime  his  person  and  property  r 
be  protected  from  all  process.  An  order  in  those  I 
was  on  the  same  day  made  on  his  ex  parte  applici 
the  protection  being  granted  till  the  17th  of  Jufy,  oi 
ther  order. 

On  the  5th  of  Jufy  1855,  the  Appellant  filed  ii 
Birmingham  District  Court  a  petition  for  adjudicatii 
bankruptcy  against  the  Respondent. 


The  petition  for  adjudication  came  on  to  be  heai 
the  ISth  oiJuly  1855,  when  the  Commissioner  mad 
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order  under  appeal,  the  material  part  of  which  was  as 
follows : — 

"  The  matter  of  this  petition  coming  on  this  day  before 
me  to  be  heard,  and  upon  hearing  the  said  petition  and 
affidavit  thereto  annexed,  the  affidavit  of  the  Petitioner 
Richard  Walker,  sworn  the  6th  of  July  instant,  the 
affidavit  of  William  John  Newell,  the  younger,  sworn  on 
the  said  6th  day  of  July,  and  the  joint  affidavit  of  the 
said  Richard  Walker  and  Edward  Humphreys,  sworn 
the  11th  day  oiJuly  instant,  read,  and  upon  hearing  Mr. 
Collins,  the  solicitor  for  the  said  Petitioner,  who  prayed 
that  the  said  James  Haywood  might  be  duly  adjudged  a 
bankrupt,  I  refuse  to  proceed  with  such  adjudication, 
and  order  that  the  petition  of  the  said  Richard  Walker 
be  dismissed,  it  appearing  to  me  from  the  proceedings  of 
this  Court  that  the  said  James  Haywood  did  on  the  15th 
day  of  June  last  present  his  petition  to  this  Court  under 
the  SI  1th  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  and  that  an  order  was  made  on  the  said  15th 
day  of  Juiie  that  thie  person  and  property  of  the  said 
James  Haywood  should  be  protected  from  all  process 
until  the  17th  day  of  July,  or  until  the  further  order  of 
the  Court." 
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Ex  parte 
Walker. 

In  re 
Uaiwood. 


The  prayer  of  the  petition  of  appeal  was,  that  the 
Commissioner's  order  might  be  discharged,  and  that 
James  Haywood  might  be  adjudged  a  bankrupt  (a),  or 
that  the  matter  might  be  referred  back  to  Mr.  Commis- 
sioner Balguy,  with  directions  to  proceed  to  an  adjudica- 
tion on  the  Appellant's  petition. 

Mr.  Oiffard  and  Mr.  Lomer  in  support  of  the  appeal. 

A  petition 


(d)  See  Ex  parte  Crabbe,  post,  vol.  vii. 
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A  petition  for  adjudication  is  not 
events  is  not  "  process"  within  the  i 
section.  Nor  is  the  adjudication 
"process"  cannot  be  understood  i 
meaning.  It  cannot,  for  example, 
minal  process  or  ecclesiastical  proce 
clause  will  be  fully  answered  by  c 
mean  final  process  in  an  action  or  si 

They  referred  to  Compis  Diget 
Blackttone^s  Commentaritt,  279;  B 
The  King  v.  Crisp  (b);  Blackford  i 

Mr.  Bacm  and  Mr.  Woodroffe  ft 

The  point  was  raised  in  JEx parte 
sion  in  which  case  proceeded  upon  ar 
however,  been  decided  in  the  Banki 
moM(e),  that  a  petition  for  adjudicai 
the  meaning  of  the  Act;  and  that  di 
if  a  trader's  property  is  compulsoi 
how  can  it  be  said  to  be  protecte 
The  object  of  the  arrangement  clai 
bankrupt  from  compulsory  proceedii 
creditors  until  he  has  submitted  to 
proposal  for  arrangement  Moreoi 
for  protection,  the  debtor  cannot  pro 
his  default  cannot  constitute  an  act  o 
construction  contended  for  be  uphc 
prevent  an  arrangement  from  beinf 
although  the  requisite  majority  of  ci 


(a)  8  Co.  156  a. 
(*)  1  B.^A.  282. 
(c)  15  a.  6.  lie. 
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of  it,  which  would  be  contrary  to  the  intention  of  the 
arrangement  clauses. 

Mr.  Oiffardy  in  reply,  being  desired  to  confine  his  ob- 
servations to  the  question  of  delay  on  the  part  of  his 
clients,  said  that  that  point  had  not  been  raised,  and  that 
an  explanation  could  be  given  if  time  were  afforded  for 
the  purpose. 


755 


1855. 


Ex  parte 
Walker. 

In  re 
Haywood. 


ITie  Lord  Justice  Knight  Bruce. 

It  may  be  as  well  to  state  now  how,  in  our  opinion, 
the  case  would  have  stood  if  the  Appellant  had  proceeded 
at  once  (as  on  the  8th  or  9th  of  June)  to  petition  for  ad- 
judication, instead  of  waiting  till  the  16th.  Treating  the 
question  as  it  would  have  stood  on  the  hypothesis  of  the 
Appellant  having  proceeded  substantially  without  delay, 
1  am  of  opinion  that,  according  to  the  true  construction 
of  the  Act  of  Parliament,  where  a  trader  debtor  has  ap- 
peared and  filed  an  admission  of  a  demand  under  the 
79th  and  81  st  sections,  it  is  not  competent  to  him,  within 
the  seven  days  mentioned  in  the  81st  section,  to  take  ad- 
vantage of  the  provisions  of  the  211th  section  against  the 
creditor  whose  demand  he  has  admitted  under  the  79th 
and  81st  sections. 

That  being  my  opinion,  if  the  Petitioner  in  this  case 
had  proceeded  with  unquestionable  despatch  to  obtain  an 
adjudication  of  bankruptcy,  I  should  have  been  disposed 
to  decide  in  his  favour,  and  against  the  validity  of  the 
proceedings  taken  by  the  Respondent.  My  doubt  arises 
from  the  apparent  delay  on  the  part  of  the  Appellant. 
But  as  his  attention  has  not  been  called  to  this  point,  I 
think  that  he  should  be  allowed  an  opportunity  of  giving 
an  explanation. 


The 
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ji  nj^,^^  Tke  LoKB  JumcE  Tuekcr. 


} 


■ 


:; 


; 


I  aa  of  the  nae  opinion.     I  think  that  under 

101  tt  KcdoB  it  wai  tke  impentiTe  duty  of  the  Comn 

aooer  to  pfoceed  to  adiudicationy  the   legal  requisi 

having  been  proved  before  him,  and  that  such  a  constr 

.  j  tion  must  be  pat  npon  the  Act  as  to  render  it  consist 

if  possible.  With  this  view  the  word  "  process**  shou 
I  think,  be  construed  as  not  applying  to  an  adjudicat 
of  bankruptcy,  even  if  it  would  be  otherwise  prope 
applicable  to  such  a  proceeding,  which  I  doubt  n 
much. 

The  case  was  ordered  to  stand  over  to  give  the  A 
pellant  an  opportunity  of  explaining  the  delay. 


Aug.  3.  On  this  day, 


Mr.  Oiffard  read  an  affidavit  accounting  for  the  deli 

Mr.  Bacon  and  Mr.  Woodroffe  contended  that  it  w 
not  satisfactory. 

Their  Lordships  considered  the  delay  sufficient 
accounted  for,  and  made  the  following  order :— ^ 

This  Court  doth  order  that  the  order  of  Mr.  Commi 
sioner  Balgvy  made  in  this  matter,  dated  the  12th 
July  1855,  be  and  the  same  is  hereby  discharged.  Ai 
this  Court  doth  declare  that  the  said  Commissioner  is 
be  at  liberty  to  proceed  to  adjudicate  notwithstandii 
the  petition  of  the  said  Jawnei  Haywood  under  tl 
arrangement  clauses  of  the  Bankrupt  Law  Consolidati< 
Act,  1849;  and  in  case  the  said  Petitioner  shall  obta 
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an  adjudication  of  bankruptcy  against  the  said  James 
Haywood,  then  it  is  ordered  that  the  costs  of  the  said 
Petitioner  of  and  occasioned  by  such  adjudication,  and 
the  costs  of  all  parties  of  and  occasioned  by  this  applica- 
tion, be  paid  out  of  the  estate  of  the  said  James  Hay- 
wood, such  costs  to  be  taxed  by  the  Registrar  of  the 
Court  of  Bankruptcy  for  the  Birmingham  District  acting 
in  the  Court  of  the  said  Commissioner ;  and  it  is  ordered 
that  the  sum  of  SO/,  deposited  in  pursuance  of  the  ^th 
rule  and  order  made  in  pursuance  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  be  forthwith  repaid  to  the  said 
Petitioner,  or  to  Messrs.  Bridger  and  Collins,  his  so- 
licitors. 


1855. 

^  parte 
Walker. 

In  rt 
Hatwood. 


Ex  parte  THOMAS  BLAND. 

In  the  Matter  of  JONATHAN  MURGATROYD,  a 

Bankrupt. 

rflHIS  was  the  appeal  of  the  petitioning  creditor  from 


A 


the  decision  of  Mr.  Commissioner  Ayrton,  declaring 


Nw.  9, 17. 

Before  The 
Lords  Jui- 

TICB8. 

an  assignment  made  by  the  bankrupt  valid.  Where  a  mort- 

gagee sub- 
mitted the 

The  deed  was  an  indenture,  dated  the  24th  of  May  question  of  the 
1855,  and  made  between  the  bankrupt  of  the  one  part,  Jl^curlty  to  the 
and  Jonathan  William  Anderton  of  the  other  part,  jurisdiction  of 
whereby  the  bankrupt   assigned  to  Jonathan  William  gioner,  on  an 

Anderton  the  machinery  and  effects  used  by  the  bank-  *M»<^^*»?n  ®^ 

''  ''  the  petition- 

rupt  in  his  business,  and  in  the  indenture  more  particu-  ing  creditor 

I     1     to  set  it  aside : 
'arly  _^j,„^  (hat 

the  Commis- 
sioner, in  deciding  the  question,  was  acting  judicially,  and  not  as  an  arbitrator,  and 
that  his  decision  was  subject  to  appeal. 

An  assignment  of  the  machinery  and  effects  of  a  trader  necessary  for  carrying  on 
his  trade,  and  comprising  all  his  property  except  his  household  furniture  and  book- 
debts,  which  were  of  small  value,  he  being  at  the  time  in  insolvent  circumstances : 
Htld  to  be  fraudulent  and  void  against  the  assignees  on  his  becoming  bankrupt. 
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iarly  described  b)r  way  of  mortga^ 
400/.  then  alleged  to  be  due  from  i 
than  William  Anderton  upon  pre 
tween  them  in  manner  in  the  indei 


The  petition  of  appeal,  and  affi 
stated  that  the  machinery  and  eff 
indenture  were  essential  for  the  pi 
the  business  of  the  bankrupt,  anc 
his  then  property,  except  his  ho 
book  debts,  which  were  of  small 
time  of  the  execution  of  the  indent 
in  insolvent  circumstances,  and  wi 
the  indenture  without  any  profess! 
and  upon  the  assurance  that  the  sa 

By  arrangement  the  Appellant,  < 
1855,  attended  before  Mr.  Commis 
his  Counsel  moved  the  Court  of 
indenture  of  mortgage  of  the  S4t] 
be  declared  fraudulent  and  void  a 
of  the  bankrupt,  and  that  such  pan 
ejects  expressed  to  be  thereby  asai 
sold  might  be  sold,  and  that  the  p 
such  part  of  the  machinery  and  < 
been  sold,  might  be  applied  for  t1 
ditors  of  the  bankrupt. 

Mr.  Anderton  appeared  on  (he  I 
and  submitted  to  Ihe  jurisdiction  < 
ruptcy. 


The  bankrupt  having  been  ex: 
argued  before  the  Commissioner,  tl 
was  made,  declaring  that  the  ind< 
May  1855  was  valid,  and  ought  t 
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that  the  machinery  and  effects  expressed  to  be  thereby       1855. 
assigned  were  the  chattels  and  property  of  Jonathan      ^^^^ 
William  Anderton,  and  ordering  that  such  part  of  the       Bland. 
machinery  and  effects  as  had  not  been  sold  should  be  de-        In  re 
livered  up  to  Jonathan  William  Anderton,  and  that  the 
produce  of  such  part  thereof  as  had  been  sold  should  be 
paid  over  to  him. 

Mr.  Bacon,  in  support  of  the  appeal,  referred  to 
Wedge  v.  Newlyn{a),  Ex  parte  Bailey  (h).  Smith  v. 
Cannan  (c),  Lindon  v.  Sharp  (d),  and  Ex  parte  Spar- 
TOW  (e). 

Mr.  Giffard,  for  the  Respondent. 

The  Appellant  and  Respondent  agreed  to  submit  the 
question  to  the  decision  of  the  Commissioner,  and  it  being 
one  over  which  he  had  no  jurisdiction  except  by  consent, 
it  is  like  an  award,  and  not  subject  to  appeal.  But  if  it 
be  subject  to  appeal,  it  ought  to  be  sustained;  for  the 
cases  cited  on  the  other  side  are  all  distinguishable  from 
it,  there  having  been  here  a  substantial  exception  of  a 
part  of  the  bankrupt's  property.  On  the  other  hand, 
Carr  v.  Burdiss(f)  strongly  supports  the  decision. 

Mr.  Bacon,  in  reply. 

Judgment  reserved. 


7%e  Lord  Justice  Knight  Bruce.  Nov.  17. 

In  this  case,  the  validity  of  the  adjudication  of  bank- 
ruptcy is  undisputed.     The  Appellant  is  the  petitioning 

creditor. 

(a)  4  B.  4  Ad.  831.  (d)  6  Man,  4  Gr.  895. 

(6)  SDeO.y  Mac.  *  G.  534.         («)  2  De  G.,  Af.  ^  G.  907. 
(c)  2EU.iBl.  35.  (/)  1  Cr.,  Mee.  *  R.  448. 
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1855.  creditor.  He  hunoc  prored  fix*  the  purpose  of  a  di 
dend;  bot  I  have  soppowd,  and  still  assoiiie,  that  t 
debt,  on  whidi  he  obtained  the  adjudication,  or  a  sol 

/«  re        dent  portion  of  it,  was  dne  to  him  on  and  before  1 
24ih  of  Mojf  last,  when  the  deed  in  question,  called 
bill  of  sale,  was,  as  I  onderstand  the  fiicts,  executed 
the  bankrupt 


MvftOATftOTBu 


Upon  the  point  raised  by  the  appeal,  this  Court  mi 
be  considered  as  having  jurisdiction,  which,  if  it  woe 
not  otherwise  ha?e  had,  it  acquired  by  the  assent  of  t 
,  t  Respondent  Mr.  Anderion.     The  learned  Commission 

Mr.  Ayrton  cannot  be  deemed  to  have  acted  or  decid 
in  the  matter  as  an  arbitrator,  or  otherwise  than  in  tl 
exercise  of  the  proper  functions  judicially  of  a  Commi 
sioner  upon  a  litigation  duly  brought  before  him. 


We  have  to  determine,  therefore,  whether  the  deed 
the  244h  of  May  last  executed  by  the  bankrupt  was  i 
I  act  of  bankruptcy ;  and  it  appears  to  me  that  the  auth 

rities  oblige  us  to  say  that  it  was ;  at  least  if  I  am  rigl 
in  supposing  that  the  petitioning  creditor's  debt  hi 
existed  from  a  time  preceding  the  24th  of  last  May. 

The  bankrupt,  upon  the  evidence,  must  be  taken 
have  been  in  a  state  of  insolvency  when  he  executed  tl 
deed,  and  to  have  continued  so  down  to  the  speed! 
j  following  adjudication  of  bankruptcy.    This  circumstant 

and  the  nature  and  provisions  of  the  instrument,  couple 
with  the  essential  importance  to  his  business  of  the  pn 
perty  assigned  by  it,  and  the  very  trifling  amount  of  a 
that  he  had  in  the  world  besides,  are,  I  conceive,  dec 
uve;  at  least  if  we  are  bound  by  authorities,  in  my  judj 
ment,  as  I  have  said  binding  on  us, — authorities  whicl 
CMT  as  many  of  which  as  could  be  necessary,  were  cite 
at  the  Bar  during  the  argument    Our  order  must, 

tbiul 
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think,  therefore,  be  accordingly;   at  least  if,  as  I  have        1855. 
said,  the  petitioning  creditor's  debt  was  due  when  and      ^^n-^^ 
before  the  deed  was  executed.  Bland. 

In  re 

MuROATftOTD. 

The  Lord  Justice  Turner. 

This  case  appears  to  me  to  combine  within  itself  all 
the  materials  which  in  the  reported  cases  have  been  held 
to  constitute  the  execution  of  such  an  instrument  as  the 
one  before  us  an  act  of  bankruptcy.  There  is  an  assign- 
ment of  nearly  all  the  property  of  the  bankrupt, — of  the 
machinery  by  which  alone  his  trade  could  be  carried  on, 
— for  securing  a  pre-existing  debt,  coupled  with  utter 
insolvency.  I  am  clearly  of  opinion,  both  upon  principle 
and  authority,  and  particularly  upon  the  authority  of  the 
case  of  Lindon  v.  Sharp  (a),  that  the  decision  of  the 
Commissioner  in  this  case  cannot  be  supported. 

(a)  6  Man.  ^  G.  895. 
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1856. 


Ex  parte  WILLIAM  HODGSON  BOWES  BAR- 
WIS,  EDMUND  WALLER,  CHARLES  AP- 
PLE YARD  and  WILLIAM  BELL. 

In  the  Matter  of  WILLIAM  STRAHAN,  SIR  JOHN 

DEAN  PAUL  and  ROBERT  MAKIN  BATES, 

Bankrupts. 
Nov.  23,  24.  '^ 

Before  The     ^flHIS  was  the  appeal  of  the  assignees  from  the  deci- 
Lords  Jus-     A      gj^^^  ^f  ^^.^  Commissioner  Fane,  admitting  a  claim 

TICES.  ^   ^  ... 

A  covenant  by  ^^  behalf  of  the  Respondents  for  a  contingent  liability. 

sureties  that 

debtor  would  By  an  indenture  dated  the  Snd  of  June  1854,  and 
pay  8  debt  by   m^de  between  Julius  Cicero  Fay  of  the  first  part,  Wal- 

three  yearly  •^  '^ 

instalments:—  ter  Richard  Critchley  of  the  second  part,  and  William 

^^^ipd  '^*  Strahan,  Sir  John  Dean  Paul  and  JRobert  Mahin  Bates 

debtor  becom-  of  the  third  part,  John  Hashins  Gandell  and  Edward 

af&r  payment  Frederick  Gandell  of  the  fourth  part,  and  Henry  Dunlop 

of  the  first  and  Alexander  Wingate,  Andrew  Stephenson  Dalglish,  Wil- 

for  payment  of  Ham  Whyte  and  John  Tennant  of  the  fifth  part,  in  con- 

ildil^t"  to  be  sideration  of  20,000/.  paid  immediately  before  the  execu- 

a  contingent  tion  of  the  deed  by  the  persons  who  were  parties  to  it  of 

perly  Se^sub-  ^^  ^^  P^""^  ^®  John  Hashins  Gandell  and  Edward 
}^  o^  *  «^ai"n  Frederick  Gandell,  they,  and  the  bankrupts  as  sureties 
168th  section,   for  them,  for  themselves  jointly  and  severally,  and  for 

their  respective  heirs,  executors  and  administrators,  co- 
venanted with  Henry  Dunlop,  Alexander  Wingate,  An- 
drew Stephenson  Dalglish,  William  Whyte  and  John 
Tennant,  their  executors,  administrators  and  assigns, 
that  John  Hashins  Gandell  and  Edward  Frederick 
Gandell,  their  executors  or  administrators,  would  pay 
unto  Henry  Dunlop,  Alexander  Wingate,  Andrew  Ste- 
phenson Dalglish,  William  Whyte  and  John  Tennant, 

their 
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their  executors,  administrators  or  assigns,  the  principal 
sum  of  ^,000/.  by  the  following  instalments,  that  is  to 
say,  6,650/.  on  the  2nd  of  June  1855,  6,650/.  on  the  2nd 
of  June  1856,  and  6,700/.  on  the  2nd  of  June  1857,  with 
interest  at  the  following  rates,  that  was  to  say,  up  to  the 
2nd  of  June  1855  at  the  rate  of  6/.  per  cent,  per  annum, 
and  afterwards  at  the  rate  of  5/.  per  cent,  per  annum,  or 
at  such  rate  as  therein  mentioned. 


76S 


1855. 

Ex  parte 
Barwii. 

In  re 
Straham. 


The  first  instalment  of  interest  became  due  on  the  2nd 
of  December  1854,  and  was  paid  on  the  6th  of  December 
1854.  The  first  instalment  of  the  principal  became  due 
and  was  paid  with  interest  on  the  2nd  of  June  1855. 

The  petition  for  adjudication  was  filed  on  the  11th  of 
June  1855. 

John  Haskins  Gandell  and  Edward  Frederick  Oan- 
dell  had  been  declared  bankrupts  according  to  the  laws 
of  France  where  they  were  resident,  and  were  unable  to 
pay  the  balance  of  the  principal  and  other  monies  se- 
cured by  the  deed,  and  there  remained  due  in  respect 
of  those  monies  13,350/.  for  which  the  Respondents 
tendered  a  proof  under  the  178th  section  of  the  Bank- 
rupt Law  Consolidation  Act,  1849.  The  claim,  which 
was  the  subject  of  the  appeal,  was  opposed  before  the 
Commissioner  on  behalf  of  the  Appellants,  who  sub- 
mitted that  the  liability  of  the  bankrupts  upon  the  inden- 
ture was  not  a  liability  to  pay  money  upon  a  contingency 
within  the  meaning  of  the  section,  and  that  the  same  was 
not  proveable  or  claimable  under  the  petition  for  adjudi- 
cation. 


The  Commissioner,  having  taken  time  to  consider  the 
Vol.  VL  3  F  D.M.o.    case. 
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case,  gsve  (be  following  written  judgment  upon  it 
upon  another  of  a  similar  description  :— 

"  I  have  very  much  considered  these  cases,  an 
bare  carefully  perused  the  numerous  authorities  ci 
but  as  the  cases  appear  to  me  merely  cases  of  guarani 
I  do  not  feel  it  necessary  to  remark  on  the  cases  ci 
I  consider  the  case  of  Re  Vrillu{a),  as  decisive 
the  matter.  This  case  as  it  appears  to  me  is  not  q 
tioned  in  the  cases  cited,  consequently  the  parties  i 
be  admitted  to  prove  for  the  amount  now  due,  un 
enter  claims  as  to  the  contingent  dehts," 


Mr,  CAandteu  and  Mr.  Hemnen,  in  support  of 
appeal.  The  Commissioner  has  decided  this  case  i 
spectively  of  the  provisions  of  the  178th  section  (i), 
must  have  considered  it  as  falling  within  (hose  of 


(a)  4  Exck.  Rep.  530. 
(4)  Sect.  178.  "That  if  any 
trader  nho  ihii]l  become  bank- 
rupt after  the  commencement  of 
lliii  Act  ihall  have  contracled,  be- 
fore filing  a  petition  for  adjudi- 
cation of  bankruptcy,  a  liability 
lo  pay  money  upon  a  contingency 
which  ihall  not  h^ve  happened, 
and  ihedpmaDd  in  reipect  thereof 
■hall  not  have  been  Bicertainrd 
before  the  filing  of  luch  petition, 
in  every  auch  caie,  if  luch  liabi- 
lily  be  not  proveable  under  any 
other  proviuon  of  ibii  Act,  the 
perron  with  whom  luch  liability 
has  been  ct>ntr«cied  thai]  be  ad- 
milted  to  claim  for  lucb  aum  aa 
the  Court  sliall  think  lit;  and 
after  the  cootingency  ihall  have 
happened,  and  the  demand  in  re- 
tptei  of  luch  liability  ahall  ban 
baen  aacertuoed,  ho  ahall  ba  ad- 


tnitted  lo  prove  anch  demand, 
receive  dividend*  with  the  < 
creditors,  and,  ao  br  aa  prac 
ble,  ai  if  iho  contingency 
happened  and  the  demand 
been  aacertained  before  the  f 
of  luch  petition,  but  not  diil 
ing  former  dividend*,  pror 
auch  perton  had  not,  at  the 
auch  liability  wai  contracted, 
lice  of  any  act  of  bankruptc; 
auch  bankrupt  committed ; 
vided  also,  ibat  where  any  i 
claim  ihall  not  have,  eilhe 
whole  or  in  part,  twen  coove 
into  ■  proof  within  six  (no 
alter  the  filing  of  auch  petitio 
may,  upou  the  application  of 
auigiieei  at  any  time  after 
expiration  of  sucb  time,  an 
the  Court  iball  think  fit,  be 
piu^ed  cither  in  wlxJe  or  in  | 
from  Ibe  proceeding!." 
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177ih(a),  as  he  relies  upon  the  authority  of  Re  Willi8(b), 
which  turned  on  the  6  Geo.  4,  c.  16,  s.  56,  re-enacted  by 
the  177th  section  of  the  present  Act.  The  correctness 
of  the  decision  in  that  case,  however,  may  be  questioned, 
for  it  proceeded  upon  the  authority  of  Ex  parte  Myers{c), 
as  originally  heard,  and  without  adverting  to  what  ap- 
pears on  the  re-hearing  of  that  case,  under  the  name  of 
JEx  parte  Simpson  {d),  viz.  that  Myers  &  Co.  had  paid 
their  first  acceptances  before  the  bankruptcy  of  Henry 
Sudell,  to  a  larger  amount  than  that  which  was  claimed, 
a  fact  on  which,  on  the  re-hearing,  the  Court  rested  its 
judgment,  and  which  distinguished  the  case  from  lie 
Willis.  This  omission  possibly  misled  the  Court  of 
Exchequer  in  deciding  Re  WilliSy  as  to  the  facts  and 
true  ground  of  the  decision  in  JSr  parte  Myers.  But  Re 
Willis  is  distinguishable  from  the  present  case,  for  the 
contract  in  Re  Willis  was  not  one  of  suretyship,  but  was 
an  original  and  primary  undertaking,  in  the  nature  of  a 

contract 


1855. 

Ex  parte 
Barwis. 

In  re 
Strahan. 


(a)  Sect.  177.  "  That  if  any 
bankrupt  Bhall,  before  the  issuing 
of  the  fiat  or  the  filing  of  a  peti- 
tion for  adjudication  of  bank- 
ruptcy, have  contracted  any  debt 
payable  Ufion  a  contingency  which 
shall  not  have  happened  before 
the  issuing  of  such  fiat  or  the 
filing  of  such  petition,  the  person 
with  whom  such  debt  has  been 
contracted  may,  if  he  think  fit, 
apply  to  the  Court  to  set  a  value 
upon  such  debt,  and  the  Court  is 
hereby  required  to  ascertain  the 
value  thereof,  and  to  admit  such 
person  to  prove  the  amount  so 
ascertained,  and  to  receive  divi- 
dends thereon ;  or  if  such  value 
shall  not  be  so  ascertained  before 
the  contingency  shall  have  hap- 
pened, then  such   person   may, 

8F 


after  such  contingency  shall  have 
happened,  prove  in  respect  of 
such  debt,  and  receive  dividends 
with  the  other  creditors,  not  dis- 
turbing any  former  dividends; 
provided  such  person  had  not, 
when  such  debt  was  contracted, 
notice  of  any  act  of  bankruptcy 
by  such  bankrupt  committed." 

{b)  4  Eich.  530.  A  note  of 
this  case  before  the  Lord  Justice 
Knight  Bruce,  when  Vice-Chau- 
cellor,  is  subjoined,  as  taken  by 
the  reporter  at  the  time,  see  post, 
p.  771. 

(c)  Mont.Sf  B.  229;  2  D.  ^ 
C.  251. 

{(I)  1  Mont,  6f  A,  556,  561  ; 
3  D.  4"  C.  792;  and  see  per 
Erskine,  J.,  in  Abbott  v.  Hicks, 
5  Bing,  N,  C.  590. 
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1855. 

Ex  parte 
Barwis. 

In  re 
Stkauan. 


contract  of  insurance  at  a  premium.  A  covenant  to  in- 
demnify was  held  by  the  same  learned  Judge,  who  decided 
lie  Willis,  after  the  decision  in  the  Court  of  Exchequer, 
not  to  constitute  a  proveable  debt.  Ex  parte  Meyer  {a)^  on 
the  ground  that  the  point  was  settled,  as  it  had  indeed 
been  long  previously  by  authority;  Ex  parte  Mar$hall{b\ 
Thompson  v.  Thompson  {c)^  Ex  parte  Thompson {d)^  Lane 
V.  Burghart{e)y  Abbott  v.  Hicks{f),  Amott  v.  Holden(g). 
The  Commissioner  was  therefore,  we  submit,  in  error  in 
holding  the  case  to  fall  within  the  177th  section.  But  it 
will  be  contended,  that  the  claim  is  admissible  under  the 
words  of  the  178th  section.  Now  there  are  only  three 
authorities  at  present  on  the  construction  of  this  section, 
and  two  of  them  are  in  some  degree  in  conflict.  The 
first  is  Young  v.  Winter  (A),  where  a  debtor  assigned  to 
his  creditor  a  policy  of  assurance  on  the  debtor's  life,  and 
covenanted  to  pay  the  annual  premiums,  and  in  case  he 
did  not,  and  the  creditor  should  pay  them,  the  debtor 
would  repay  the  creditor  the  amount,  with  interest,  on 
demand.  The  debtor  afterwards  became  bankrupt,  and 
obtained  his  certificate.  A  premium  accrued  due  aAer 
the  bankruptcy,  which  the  bankrupt  failed  to  pay,  and 
which  was  paid  by  the  creditor.  The  Court  of  Common 
Pleas  held,  that  the  bankrupt  was  not  discharged  by  his 
certificate  from  liability  in  respect  of  the  covenant  to  pay 
the  premiums,  but  held,  that  he  was  discharged  as  re- 
garded the  failure  to  repay  the  premium  paid  by  the 
creditor.  No  reasons,  however,  are  given  in  the  judg- 
ment. Subsequently  a  case  of  Warburg  v.  Tucker  (i), 
came  before  the  Court  of  Queen's  Bench,  the  cirCAim- 
stances  of  which  were  nearly  the  same.     There  was  in 

that 


(a)  12  Jur,  447 ;  see  pott,  p. 
775,  for  a  note  of  the  case  taken 
by  the  reporter  at  the  time. 

(6)  ^  D.if  C.  120. 

(f)  2  Bing.  JS.  C.  168. 

{d)  2  D.4-C.  126. 


(e)  3  Man.  ^  Gr.  597. 
(/)  5  Bing.  N,  C.  578. 
(g)  18  Q.  6.  593. 
(A)  16  Com.  B.  401. 
(t)  5  ElU  BL  384. 
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that  case  also  an  assignment  by  the  Defendants  of 
policies  of  insurance  to  the  PlaintiflT,  his  creditor,  as  a 
security,  and  the  Defendants  covenanted  punctually  to 
pay  the  annual  premiums,  and  that,  if  he  should  neglect 
to  make  such  payments,  it  should  be  lawful  for  the 
Plaintiff  to  pay  the  premiums  which  might  become  pay- 
able for  keeping  on  foot  the  said  policies  respectively,  or 
for  effecting  or  keeping  on  foot  any  other  policy  or 
policies  in  lieu  thereof,  and  that  the  Defendant  would  on 
demand  pay  to  the  Plaintiff  all  monies  so  paid  with  in- 
terest. The  Defendant  pleaded  his  certificate  under  a 
fiat  in  bankruptcy,  sued  out  against  him  subsequent  to 
the  execution  of  the  deed,  but  did  not  allege  that  it  was 
subsequent  to  the  breaches.  Lord  Campbell  said : — "It 
appears  to  us  quite  clear,  that  the  certificate  can  be  no 
bar  as  to  the  first  breach.  The  covenant  to  pay  the  pre- 
miums of  insurance  on  the  three  policies  did  not  constitute 
'a  liability  to  pay  money  upon  a  contingency.'  The 
covenant  is  absolute,  and  the  machinery  provided  for  ad- 
mitting a  claim  and  proof  under  this  section  is  wholly 
inapplicable  to  such  a  demand.  Although  there  may  be 
more  doubt  as  to  the  second  breach,  we  think  that  on 
this,  likewise,  the  Plaintiff  is  entitled  to  our  judgment." 
**  We  do  not  think  that  provision  is  made  by  the  section 
for  a  case  like  this,  where  there  are  to  be  successive 
payments  on  successive  contingencies,  during  the  whole 
of  the  lives  of  two  individuals  and  the  life  of  the  sur- 
vivor. The  Plaintiff  in  seeking  a  remedy  under  the  fiat, 
must  first  have  made  a  claim  for  such  a  sum  as  the  Court 
should  think  fit.  It  is  difficult  to  say  on  what  principle 
the  Court  could  proceed  in  fixing  this  sum.  But,  sup* 
posing  a  sum  to  be  fixed,  insuperable  difficulties  present 
themselves  before  the  Plaintiff  could  be  entitled  to  re- 
ceive dividends  with  the  other  creditors.  The  successive 
contingencies  here,  on  which  the  Defendant  becomes 
liable  in  consequence  of  the  breach  of  the  covenant,  are, 

the 


1855. 

Et  parte 
Barwis. 

In  re 

Strahak. 
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the  nonpaTiDMt  bv  the  Defendant  of  the  annual  pi 
of  the  pmnium  from  year  lo  year  on  each  of  thi 
policies,  ibe  Plaintiffs  paying  these  premiums,  o 
sariog  after  (he  policies  were  forfeited,  and  the  F 
making  a  demand  upon  tbe  Defendant  for  the  am 
the  money  so  advanced.  But  the  section  seems  I 
template  only  the  happening  of  one  contingency, 
upon  (be  whole  demand  in  respect  of  the  liabilit; 
be  ascertained,  and  thereupon  '  he  shall  be  admil 
prove  such  demand,  and  receive  dividends  with  the 
creditors.'  .  .  For  the  happening  of  subsequent  c 
gencies,  on  which  a  fresh  liability  under  the  co' 
would  a(tach,  no  provision  appears  to  be  made,  i 
there  could  be  no  further  proof,  and  for  subsi 
breaches  no  dividend  could  be  obtained.  The  won 
far  as  practicable'  occur,  but  they  are  only  applica 
the  receipt  of  dividends  by  reason  of  one  coniin 
having  happened.  .  .  In  any  attempt  to  admit  tbe 
nantee,  in  such  a  case,  to  have  a  value  put  npo 
whole  covenant,  and  to  receive  dividends  with  the 
creditors,  the  difficulties  appear  equally  insuperal 
those  which  induced  the  Court  of  Common  Pleas  tc 
in  Thompson  v.  Thompson  (a),  and  this  Court  in  v 
V.  Holden  (b),  that  the  surety  for  the  payment  of  a 
nuily  was  not  discharged  by  his  certificate.  It  ap 
to  us,  therefore,  that  to  effect  the  complete  dischai 
a  bankrupt  from  all  liability  in  respect  of  such  a  de 
this,  the  further  interposition  of  the  legislature  u 
necessary,  and  that  in  this  case  we  are  bound  on 
breaches  to  give  judgment  for  the  Plaintiff." 

We  submit  that  the  similarity  of  the  present  ci 
that  of  a  proof  against  a  surety  for  the  ftiture  paymt 
an  annuity  is  complete,  and  it  seems  clear  from  the  I 


<■>  3  Bi^.  N.  C.  168. 


(t)  tS  Q.  B.  593. 


Strahan. 
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and  176th  sections  of  the  Act,  that  such  a  liability  is  not        1865. 

contemplated  as  falling  within  the  178th.     The  remain-  ^-^^/-^i^ 

ing  case  is  Ex  parte  Todd  {a),  where  this  Court  held,  Barwis. 
that  a  consent  to  a  verdict  for  such  an  amount  as  should         In  re 
be  determined  by  an  award  did  not  after  the  award  made 
become  proveable  under  the  section. 

Mr.  Stvanston  and  Mr.  Giffard,  for  the  Respondent. 

They  contended  that,  whether  this  case  were  within 
the  177th  section  or  not,  it  was  within  the  178th. 

They  referred  to  -Er  parte  Minet  (b). 

Mr.  Chandless,  in  reply. 

The  Lord  Justice  Knight  Bruce. 

This  Act  of  Parliament  is  assuredly  not  without  faults, 
but  I  think  it  not  so  badly  framed  as  the  Appellant 
would  have  us  consider  it.  In  my  opinion,  it  would  be 
an  inconvenient  and  erroneous  construction  of  the  Act,  to 
hold  that  it  does  not  authorize  a  claim  of  this  description 
to  be  placed  upon  the  proceedings. 

The  Lord  Justice  Turner. 

Up  to  the  time  of  the  passing  of  the  Bankrupt  Law 
Consolidation  Act,  the  law  had  made  no  provision  for 
working  out  under  a  bankruptcy  claims  founded  upon 
contingent  liabilities.  The  178th  section  of  that  Act  is 
intended  to  supply  that  defect,  and  it  shows  the  intention 
of  the  legislature  to  exonerate  a  bankrupt  as  far  as  pos" 
sible  from  all  liability  incurred  before  his  bankruptcy. 
It  is  the  duty  of  the  Court  to  endeavour  to  carry  into 
effect  the  intention  of  the  legislature. 

Now 

(a)  Ante,  p.  744.  (6)  14  Ves.  189. 
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1855. 

Ex  parte 
Barwis. 

In  re 
Strahan. 


Now  the  covenant  upon  which  the  present  claim  is 
founded,  is  one  by  the  bankrupts  and  others,  that  the 
others  shall  pay  a  sum  by  instalments  with  interest.  This 
created,  as  it  appears  to  me,  a  liability  depending  upon  a 
contingency,  namely,  the  contingency  of  the  principal 
debtors  not  paying  the  sums  covenanted  to  be  paid.  It 
is  said  that  this  is  not  a  contingent  liability  to  pay  any 
particular  sum  of  money.  But  it  is  in  substance  a  cove- 
nant to  pay  such  of  the  specified  sums  as  shall  not  be 
paid  by  the  principal  debtors.  It  is  said  that  the  amount 
to  be  paid  must  be  uncertain,  inasmuch  as  the  person 
immediately  liable  might  make  some  of  the  payments, 
leaving  it  in  uncertainty  what  the  deficiency  would  be, 
and  there  is  some  truth  in  that  observation,  but  here  there 
is  a  measure  and  a  limit  of  the  liability.  It  cannot  exceed 
a  certain  sum.  The  Act  appears  to  me  to  have  been  in- 
tended to  meet  such  a  case,  for  it  gives  a  discretion  to  the 
Commissioner  as  to  the  amount  for  which  the  claim  shall 
be  entered. 


With  regard  to  the  cases  cited  upon  the  construction 
of  the  178th  section,  that  which  was  before  us,  Ex  parte 
Todd,  was  one  of  unliquidated  damages,  which  were  to 
be  determined  by  an  arbitrator,  and,  therefore,  not  a  case 
resembling  the  present ;  and,  looking  at  the  other  two, 
I  do  not  think  it  necessary  to  give  any  opinion  upon 
them,  since  this  case  differs  from  them  in  the  circum- 
stances of  the  liability  here  being  one  which  must  be 
determined  within  three  years,  and,  therefore,  fairly,  as  it 
appears  to  me,  within  the  meaning  of  the  Act  of  Parlia- 
ment ;  but  if  I  were  called  upon  to  give  an  opinion  on 
those  cases,  I  must  say  that  they  do  not  seem  to  roe 
reconcileable  with  each  other,  and  that  I  should  prefer 
the  decision  in  Young  v.  Winter. 
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Ex  parte  JOSEPH  BROOK,  RICHARD  BROOK, 
GEORGE  HENRY  BROOK  and  THOMAS 
BROOK  GOLDEN  (a). 

In  the  Matter  of  WILLIAM  WILLIS. 


Marth  6. 
July  26. 

1850. 
Jan.  16. 


± 


tion  of  a  proof. 


The  Petitioners,  who  were  woolbrokers  at  Hudders- 
field,  received  on  the  18th  of  March  1847,  an  order 
from  certain  customers  named  Wilkins  and  Evans  for 
136  bales  of  wool.  The  Petitioners  agreed  to  execute 
the  order  on  receiving  from  the  bankrupt  the  following 
guarantee :  — 

"  Messrs.  J,  Brooh^  Sons  &  Co. 

"Gentlemen, — In  consideration  of  \l,  per  cent.  I 
hereby  guarantee  the  due  and  correct  payment  of  one- 
half  the  amount  of  136  bales  of  wool  sold  to  Messrs. 
Wilkins  and  Evans  of  Trowbridge  as  per  contract  of 
Mr.  Richard  Dutton,  dated  the  18th  inst. 

"  I  remain,  Gentlemen, 

**  Your  most  obedient, 

«  W.  Willisr 
"  Trowbridge,  March  19th  1847." 

The  contract  referred  to  was  the  following : — 

"  London,  18th  March  1849. 
"  Sold  for  account  of  Messrs.  Joseph  Brooh,  Sons  & 
Co.  to  Messrs.  Wilkins  and  Evans  the  following  wools, 
viz. — 

No.    1/89,  89  bales,  at  2«.  ^d. 
95/141,  43  bales,  at  2^.  4</. 

"  Customary 

(a)  Referred  to  antc^  p.  765. 


prove. 
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1841$.  '      "Customary  tare  and  draft  to  be  weighed  off,  and  the 
""^^^^       amount  paid  by   buyers,   acceptance  at   eight   months, 

£r  portc  ^ 

B&ooK.       dated  from  18th  May  next.     Brokerage  1/.  per  cent. 

in  re  «  Richard  Button: 

Willis. 

The  136  bales  were  thereupon,  in  due  course  of  busi- 
ness, weighed  and  delivered  in  accordance  with  the  con- 
tract; and  for  the  net  price  thereof,  amounting  to  the 
sum  of  2,966/.  5$.  4d.  the  Petitioners,  in  accordance  with 
the  contract,  drew  their  bill  of  exchange  of  the  18th 
of  May  1847  on  Messrs.  Wilkins  and  Evans,  payable 
eight  months  after  date  to  the  Petitioners'  order.  The 
bill  was  duly  accepted  by  Messrs.  WiUdns  and  Evans, 
and  became  due  on  the  2l8t  of  January  1848. 

The  Petitioners  paid  to  the  bankrupt  on  the  4ih  of 
September  or  allowed  to  him  14/.  175.  in  satisfaction  of 
the  commission  of  1/.  per  cent,  for  his  guarantee. 

Messrs.  Wilkins  and  Evans  subsequently  became 
bankrupts,  and  a  fiat  issued  against  them  dated  the  ^h 
of  October  1847. 

The  bill  for  ^y9&5L  5s.  4cd.  was  dishonoured  on  the 
21st  of  January  184*8,  and  was  now  in  the  hands  of  the 
Petitioners  unpaid. 

The  Petitioners  tendered  a  proof  against  the  present 
bankrupt  for  1,482/.  2«.  8</.  under  the  guarantee,  but  the 
Commissioner  rejected  the  proof  on  the  ground  that  the 
liability  incurred  by  the  guarantee  was  not  a  contingent 
debt  within  the  meaning  of  the  6  Geo.  4,  c.  16,  s.  56. 

Mr.  Russell  and  Mr.  Glasse  in  support  of  the  petition 
cited  Ex  parte  Myers  (a). 

Mr. 
(a)  Mont.  4  B.  229;  2  D.  ^  C.  251. 
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Mr.  Bacon  for  the  assignees. 

£x  paric 

The  Vice-Chancellor  directed  the  admission  of  the       Brook. 

In  re 
Willis. 


proof. 


After  the  decision  in  another  case,  Ex  parte  Meyer  (a), 
some  of  the  creditors  of  the  bankrupt  Willis  obtained 
leave  to  have  the  case  of  JSr  parte  Brook  reheard. 


The  case  accordingly  came  on  this  day,  and  was  re-  Juljf  26. 
argued  by  Mr.  Swanston,  Mr.  Russelly  Mr.  Bacons  Mr- 
Glasse  and  Mr.  Bagshawe, 

They  referred  to  and  commented  upon  Ex  parte  Lan- 
caster Canal  Company  {b),  Filby  v.  Lawford(c),  Lane  v. 
Burghart{d\  Yallop  v.  Ebers{e),  Ex  parte  Grundy {f), 
Ex  parte  Lewis  {g),  Ex  parte  Tindall(h). 

The  Vice-Chancellor. 

When  this  case  was  before  me  upon  the  first  occasion, 
the  arguments,  although  submitted  with  perfect  fairness, 
were  not  conducted  adversely.  That,  however,  is  a 
matter  of  no  moment.  I  certainly  thought  at  the  time, 
that  the  proof  might  be  admitted  upon  the  authorities 
then  cited.  Afterwards  the  case  Ex  parte  Meyer  came 
on,  in  which  the  authorities  were  more  fully  discussed, 
and  more  minutely  canvassed ;  and  I  then  stated  that  I 
should  be  willing  to  re-hear  Ex  parte  Brook  if  any  of 
the  parties  m  that  case  desired  it.     I  have  considered 

the 

(a)  See  next  case.  (e)  \  B.S^  Ad.  698. 

(6)  Mont.  27.  (/)  Mont.  4*  Mac.  293. 

(0  4  Scott,  N.  R.  208.  (g)  Ibid.  426. 

(<0  3  Man.  ^  Gr.  597.  (A)  Ibid.  415. 
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IMli.       ihe  point  very  much  since  the  decision  in  Ex  parte  A 

■j*"'-*^      »nd  I  confess  that  my  opinion   remains  unsbake 

8,001.       think,  with  great  deference  to  those  who  entertain 

In  re        ferent  opinion,  that  the  Act  might  have  been  well 

"■'■'*■      preted  so  as  to  admit  a  proof  of  this  description. 

question  may  be,  whether  the  preponderance  of  ai 

rily  ii  not,  upon  the  whole,  against  the  proof.     I  i 

that  I  ought  not  to  refuse  to  give  an  opportunity  of  li 

this  question  at  law. 

A  case  was  then  settled  for  the  opinion  of  the  Con 
Exchequer,  which  decided  in  favour  of  the  proof:  st 
re  WaUt  (fl). 


lgS4k  The  case  now  came  on  to  be  disposed  of. 

Mr.  SmnutoH  and  Mr.  SeweU  in  support  of  the  ] 
tion. 

Mr.  RtateU  and  Mr.  Olaae  for  the  assignees  i 
tended  that  the  deciuon  of  the  Court  of  Exchequer 
not  satisfictory,  u  recent  cases  before  the  Conr 
Qiwen'i  Bench  and  the  Court  of  CommoD  Pleas 
nni  been  referred  to  in  the  judgment  of  the  Cour 
ExdHOtKr.  which  had  wholly  proceeded  upon  (he  for 
jm»MM>  4ir  ihif  Court. 

I  thid.  Ifcm  pthrtraci  justice  ■!>£  -neanr  ar*  in  ft* 

„i  fSf  r'^'.  •*»  •'>«  Court  of  Z.xr.xi!.c,i^  has  now 
(.y^i  ihm  tht  law  ia  also  in  ia  fii-.-.ir   >  , 

,.    »  v*  MU  ««,  ..Hi  «,    £,  ^  £^ 

■t   Hs  \i  ."w(*  Meyer,  nest      3  fl;  ,;   4  >»  .^fg;^ 
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1848. 


Ex  parte  FREDERICK  MEYER(a). 

In  the  Matter  of  EDWARD  SIMEON  MEYER  and 
THOMAS  GEORGE  BROWNSMITH. 


May  31. 


ryiHIS  was  an  appeal  from  the  decision  of  a  Subdivi-    Before  The 
sion  Court,  rejecting  a  proof  tendered  by  the  Peti-    /^^Kni^V 

tioner  upon  a  deed  of  counter  security.  Bruce. 

A,,  and  JB.  his 

surety,  entered 

In  April  1847,  the  bankrupts  Edward  Simeon  Meyer  into  a  bond  for 

and  Thomas  George  Brownsmith  agreed  to  become  part-  j^SSmenuf  of 

ners  as  fringe  and  lace  makers,  and  part  of  the  terms  *  ^^^^  of  A,, 

upon  which  the  partnership  was  formed  was,  that  the  terest  and  pre- 

bankrupt  Edward  Simeon  Meyer  should  advance  1,750/.  mmmson  a 
-         .    ,       TT  policy.    As 

by  way  of  capital.     He  had  only  1,000/.,  and  borrowed  part  of  the 

the  remaining  760/.  from  the  Victoria  Life  Assurance  ^^t*3^^ 
and  Loan  Company,  upon  the  security  of  a  policy  for  C.  (his  part- 
1,500/.  eflFected  by  him  with  them  on  his  own  life,  with  jluo acounter 

a  bond  given  to  the  Company  in  the  same  amount,  under  security  to  B. 

,  by  way  of 

the  hands  and  seals  of  himself  and  two  sureties,  one  of  joint  covenant 

whom  was  the  Petitioner.     By  this  bond,  which  was  dated  ^  ^°*^1"IJ?*£. 
the  10th  of  June  1847,  the  bankrupt  Edward  Simeon  camebank- 
Meyer  and  the  two  sureties,  for  themselves  and  each  of  ^n^ition  of* 
them,  any  two  of  them  became  jointly  and  severally  bound  the  bond  hav- 
to  three  of  the  trustees  of  the  Insurance  Company  in  ^^  ap  ^  ^^ 

the  sum  of  1,500/.,  subject  to  a  condition  whereby,  after  ^^  ®^  ^\ 

,  ^  fiat,  was  afier- 

reciting  that  the  sureties  had  agreed  to  join  with  Edward  wards  broken : 
Simeon  Meyer  in  the  bond,  subject  to  the  conditions  "^^*?*  *^*j 
thereunder   written,    as    sureties    for  Edward  Simeon  the  amount, 
Meyer,  the  bond  was  to  be  void  on  the  bankrupt  E.  S.  ~ains"  A^"""^ 
Meyer  and  the  two  sureties,  or  any  or  either  of  them,  pay-  jo»nt  estate  of 
ing  to  the  trustees  750/.,  by  three  equal  annual  instalments  the  counter 
of  250L  each  on  the  16th  day  of  June  in  each  of  the  ■ecurity. 

years 

(a)  See  ante,  766. 
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yean  I84S,  l&IOuid  1850,  or  on  the  day  of  the  de 
6i  EdtDord  SiwKOK  Meyer,  which  should  first  ha 
and  also  in  the  meantime,  and  until  the  principal  si 
~30L  should  become  dae  as  aforesaid,  and  until  the 
sboold  be  (iilly  paid  unto  Ba^amin  Havjea,  Ben^ 
Barmard  and  Ckarlet  Baidwim,  interest  alter  the  r 
5L  per  cent,  per  annum  for  the  principal  sum  of  7d( 
to  unch  thereof  as  should  from  time  to  time  remait 
aod  mipaid,  by  half-yearly  payments,  on  the  16th  c 
Jmme  and  IGtb  day  of  DteoKber  in  each  year,  ai 
their  in  the  meantime  paying  the  annual  premiums 
policy;  and  it  was  provided  that,  if  default  shou 
made  in  payment  of  the  interest,  or  of  any  of  the  i 
menis  or  of  the  prefDiums,  according  to  the  atipuli 
aforesaid,  then  the  whole  of  the  principal  should  t 
upon  become  payable. 

The  counter  security  was  eSecled  by  a  deed,  < 
the  S9th  otjtat  1847,  and  made  between  the  two  I 
nipts  of  the  first  part,  Jo$epk  TVaeatoii,  the  Petiiic 
co-«urety,  of  the  second  part,  and  the  Petitioner  o 
third  part.  It  recited  the  articles  of  copartnershi[ 
policy  and  the  bond;  and  it  witnessed  thai  the  two  1 
nipts,  as  such  copartners  as  aforesaid,  and  so  as  to 
themselves  jointly  and  their  copartnership  estate, 
thereby  for  themselves,  their  heirs,  executors  and  i 
nistrators,  jointly,  and  each  of  them  did  thereby  for 
self,  his  heirs,  executors  and  administrators  sevei 
and  also  as  to  bind  the  one  for  the  other  of  them  an 
own  separate  estate,  covenant  and  agree  with  Ji 
Trueman  and  the  Petitioner,  and  to  and  with  eac 
them  and  each  of  their  executors  and  administri 
that  they,  Edward  SimeoK  Mtyer  and  Thomat  Gi 
Brownsmith,  their  or  one  of  their  heirs,  executors 
administrators,  should  and  would  duly  and  puncti 
pay  or  cause  to  be  paid  the  half-yearly  or  other  inte 
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which  should  from  time  to  time  be  payable  to  the  obligees        1848. 
of  the  recited  bond,  their  executors  or  administrators;       ^7^^"^^^ 

Ex  parte 

and  also  should  duly  and  punctually  pay  to  the  obligees^  Meter 
their  executors  or  administrators^  the  annual  premium  or  In  re 
sum  of  56/.  8s.  9d.  payable  in  respect  of  the  policy ;  and 
also  should  duly  and  punctually  pay  to  the  obligees,  their 
executors  or  administrators,  the  sum  of  150/.,  being  the 
unpaid  balance  of  the  first  instalment;  and  should  also 
duly  and  punctually  pay  the  two  remaining  instalments 
of  ^50/.  on  the  respective  days  on  which  the  same  were 
by  the  bond  respectively  appointed  to  be  paid,  and 
should  on  the  16th  day  of  June  1849  repay  the  sureties, 
their  executors  or  administrators,  the  sum  of  lOOZ.,  which 
had  been  actually  advanced  by  them  towards  payment  of 
the  first  instalment,  with  interest  at  51.  per  cent,  per 
annum  from  the  time  of  the  advance;  and  further,  that  in 
case  the  bankrupts  should  fail  or  neglect  to  make  these 
payments  to  the  obligees,  the  bankrupts,  or  one  of  them, 
their  or  one  of  their  executors  or  administrators,  would 
pay  and  reimburse  to  the  sureties,  all  such  sums  of 
money,  costs,  charges,  damages  and  expenses,  as  they 
respectively,  or  their  respective  heirs,  executors  or  admi- 
nistrators, should  or  might  at  any  time  or  times  thereafter 
pay,  sustain  or  incur  by  reason  of  the  non-payment  by 
the  bankrupts,  or  one  of  them,  of  all  and  every  or  any 
the  sum  or  sums  of  money  secured  or  made  payable  by 
the  bond,  or  by  reason  or  in  consequence  of  the  non- 
performance or  non-observance  of  the  acts,  matters  and 
things  stipulated  by  or  contained  in  th^  condition  thereof, 
with  interest  at  5L  per  cent,  per  annum. 

The  condition  of  the  bond  given  to  the  Insurance 
Company  was  performed  up  to  the  time  of  the  issuing  of 
the  fiat.  On  default  being  afterwards  made,  the  Peti- 
tioner paid  the  750Z.  to  the  Company,  according  to  the 
condition  of  the  bond.     He  then,  before  any  dividend 

had 
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1848.        bad  been  declared,  or  either  bankrupt  had  obtained  his 
^^^T^^^^       certificate,  tendered  a  proof  for  this  amount.     The  ques- 
Mbyer.       tion  of  its  admission  was  adjourned,  and  was  argued 
In  re        before  a  Subdivision  Court,  consisting  of  Mr.  Commis- 
sioner  JEhans,  Mr.  Commissioner  JFatie  and   Mr.  Com- 
missioner Shepherd,  who  differed  in  opinion;    but  the 
majority,  consisting  of  Mr.  Evans  and  Mr.  Shepherd, 
decided  against  the  admission  of  the  proof. 

Mr.  Bacon  and  Mr.  Tripp,  for  the  Petitioner. 

The  contract  entered  into  by  the  bankrupts  was  to 
repay  whatever  amount  the  Petitioner  should  be  obliged 
to  pay  in  respect  of  the  bond.  The  amount  secured  was 
750/.  and  the  expenses.  Therefore  the  bankrupt,  before 
the  issuing  of  the  fiat,  had  contracted  a  debt  to  the  Peti- 
tioner to  this  amount,  payable  upon  a  contingency  (viz. 
the  contingency  of  the  bankrupts  themselves  not  paying 
the  debt  secured  by  the  bond),  and  the  contingency  had 
not  happened  before  the  issuing  of  the  fiat.  Surely  it 
would  be  to  render  this  provision  inoperative,  to  refuse 
to  apply  it  to  such  a  case  as  the  present ;  and  if  there  be 
a  conflict  of  authority,  the  Court  will  incline  to  follow 
those  authorities  which  so  construe  the  Act  as  to  render 
it  most  beneficial  to  creditors,  according  to  the  rule  of 
construction  which  the  Act  itself  prescribes.  But  the 
authorities  are  upon  the  whole  in  favour  of  the  proof; 
Ex  parte  Myers  i^a),  Ex  parte  Simpson  (b),  Ex  parte 
Lewis  (c\  Ex  parte  Brooh  (d). 

Mr.  Russell  and  Mr.  Aspland,  for  the  Respondents. 


The 


(fl)  Mont.  4-  B.  229 ;  2  D.  4-      ^  C.  792. 
C.  251.  (c)  Manl.  ^  Mac,  426. 

(6)  1  Mont.  4-  A.  451 ;  3  D.  (d)  AnU,  p.  771. 
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The  true  construction  of  sect  56  of  the  Act  is  against        1848. 

the  Petitioner.     How  can  it  be  said  that  the  bankrupt      ^^T^"^^^ 

Ex  parte 
Brownsmith  had  contracted  any  debt  before  the  issuing       Meter. 

of  the  fiat,  nothing  being  due  at  all  from  any  one  at  that         In  re 

■  ^vl  V  ▼  K  V 

time.  Moreover,  it  should  be  considered  that  where 
there  is  a  debt  payable  on  a  contingency,  the  contingency 
must  be  capable  of  valuation  to  form  the  ground  of  a 
proof.  The  bankrupt  JBrawTismith  was  himself  only  a 
surety  for  his  partner.  Therefore  the  agreement  is  (as 
to  Brownsmith)  a  covenant  by  one  surety  to  indemnify 
another  surety.  If  the  56th  section  included  such  con- 
tingent liabilities  as  these,  section  53,  giving  a  right  of 
proof  in  respect  of  bottomry  and  respondentia  bonds, 
would  have  been  unnecessary.  The  claim  here  is  for 
unliquidated  damages,  which  cannot  be  the  subject  of  a 
proof;  Green  v.  Bicknell{a). 

They  referred  to  and  commented  upon  Re  Oales{Jb\ 
Yallop  V.  JEbers{c),  Abbott  v.  Hicks (d),  Hinton  v.  Acra- 
man{e)y  Thompson  v.  Thompson{f\  Lane  v.  Burghart{g\ 
Atwood  v.  Partridge  (h\  Toppin  v.  Field  {i),  Clements 
V.  Langley  {k)y  Wallis  v.  Swinburne  (l),  Ex  parte  Por-- 
ter{m),  and  contended  that  JEx  parte  Myers  had  been 
either  overruled  or  explained,  so  as  to  be  no  authority  on 
the  present  occasion;  Ex  parte  Marshall (ji),  JEx  parte 
8impson(p),  Abbott  v.  Hicks  (d),  Hinton  v.  Acraman  (e). 

Mr. 

(fl)  S  A.3c  E,  701.  (i)  4  Q.  B.  386. 

(6)  De  Gex,  100.  (k)  5  B.  4  A(L  372. 

(r)  1  B.  Sf  Ad.  698.  (/)  1  Exch.  203. 

(<0  5  Bing.  N.  C.  578.  (w)  4  D.  4-  C.  774;  2  Mont, 

(e)  2  Com.  B.  367.  4-4.281. 

(/)  2  Bing.  N.  C.  168.  (n)  1  Mont.  4  A.  145 ;  3  D. 
{g)  3  Man.  4  Gr.  597  ;  1  Q.      4  C.  120. 

B.  933.  (o)  1  Mont.  4  A.  541  ;  3  D. 

(h)  4  Bing  209.  4  C.  792. 

Vol.  VI.  3G  D.M.G. 
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1848. 

El  parte 
Meybr. 

Jfi  re 

IflTBR. 


Mr.  BcLcan^  in  reply. 

The  Vicb-Chancellor. 

The  application  to  prove  being  confined  to  the  750/., 
it  is  very  possible  that  had  I  to  decide  this  case  by  my 
own  unassisted  judgment,  independently  of  authority,  I 
should  hold  that,  according  to  the  true  construction  of 
the  Act  of  Parliament,  the  proof  ought  to  be  admitted. 
But  a  series  of  authorities  of  great  weight  appear  to  me 
substantially  irreconcileable  with  such  a  decision.  I 
cannot,  therefore,  take  upon  myself  to  admit  the  proof, 
but  must  adhere  to  the  view  taken  by  the  majority  of  the 
Commissioners.  I  do  so,  acting  upon  authority,  and 
authority  only. 


See  Ex  parte  Evans,  ZDeG.Sf  S.  561. 
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1855. 


Ex  parte  JOHN  DOBSON  and  JAMES  CONLEY. 
In  the  Matter  of  JOHN  STRONG,  a  Bankrupt. 

npHIS  was  the  appeal  of  the  assignees  against  the 
allowance  by   Mr.   Commissioner  Perry  of  the 
bankrupt's  certiBcate. 

The  grounds  of  the  opposition  to  the  certificate  were 
(among  others)  that  the  bankrupt  had  concealed  and 
made  away  with  his  property,  and  had  attempted  to  ac- 
count for  large  sums  of  money  by  untruly  stating  that  he 
bad  got  tipsy  and  lost  them. 

By  the  order  under  appeal  the  Commissioner  awarded 
the  bankrupt  a  certificate  of  the  third  class,  subject  to  the 
suspension  thereof  for  six  calendar  months  from  the  3rd 
of  November  1855,  and  gave  protection  to  the  bankrupt 
at  the  expiration  of  one  calendar  month  from  the  last- 
mentioned  date. 

Mr.  Selwyn  in  support  of  the  appeal. 

The  bankrupt  had  been  served  but  did  not  appear. 

TTie  Lord  Justice  Knight  Bruce. 

Where  a  bankrupt  is  shown  to  have  been  negligent  or 
careless,  rash  or  improvident,  in  the  conduct  of  his  busi- 
ness, or  in  the  management  of  his  afiairs,  or  has  been 
shown  to  have  been  unduly  lavish  in  his  expenditure, 
these  are  circumstances  not  without  importance  on  the 
question  whether  he  shall  have  any  certificate,  and,  if 

3  G  2  any, 


Dec.  7. 

Before  The 
LoRDa,  Jus- 
tices. 

Where  a  bank- 
rupt has  been 
negligent, 
careless,  rash, 
improvident  or 
lavish,  there 
may  be  diffe- 
rences of 
opinion  as  to 
granting  him 
a  certificate  as 
to  its  class,  or 
as  to  the  con- 
ditions rif  any) 
which  should 
be  annexed  to 
it.    But  in  a 
case  where 
there  had  been 
wilful  false- 
hood and  dis- 
honesty, their 
Lordships, 
reversing  the 
decision  of  a 
Commissioner, 
refused  to 
allow  the  cer- 
tificate. 
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iBT,  of  vliat  daas,  and  whether  subject  to  conditi 
Bx  eadt  pwtiailu'  cmae  of  such  a  kind  roust  depeiu 
S3  own  &cn,  as  to  which  it  is  ioeviiable,  or  almost 
eviuble,  that  difiereoces  of  opinion  should  exist.  Wh 
bowvnr,  ihnv  has  been  wilfiil  falsehood  or  dishoni 
w«  have  tboaglit  it  especially  due  to  the  interests  of 
oetT  lo  be  Boce  aerere  than  with  a  view  only  to  the 
ticslar  ones  it  n^t  have  been  necessary  to  be. 
■ot  recoUect  any  imtaiice  where  wilful  falsehood  or  s 
£ibanesiT  has  been  proved  against  a  bankrupt  in  wi 
ve  have  granted  a  certificate.  The  present  case  beli 
Id  the  latter  dass.  The  bankrupt  baa  been  prove 
have  been  guilty  of  wilAJ  Usehood  as  to  the  state  ol 
a&irs;  to  have  been  guilty  of  intentional  concealmei 
property  for  tbe  purpose  of  defeating  his  creditors, 
to  have  committed  other  ofieoces  which  the  gravit 
those  that  I  have  referred  to  makes  it  needless  to  n 
tion.  If  we  were  to  allow  him  a  certificate  we  shi 
cmtradict  our  whole  practice. 

lie  Lord  Jcsticc  Tuhkbr. 

This  Court  has  never  failed  to  visit  upon  a  bank 
against  whom  any  case  of  fraud  or  falsehood  is  e 
blished,  the  most  severe  penalties.  If  we  have  errei 
such  cases  it  has  been  against  and  not  in  favour  of 
bankrupt.  In  this  case  it  is  impossible  to  believe  i 
the  bankrupt  says  as  to  the  disposal  of  the  surplus  | 
ceeds  of  the  sale  of  the  ship ;  and  it  is  as  clear  that  tl 
was  an  attempt  to  defraud  his  creditors  by  a  fraudu 
removal  of  his  goods.  Under  these  circumstances  : 
impossible  to  maintain  the  certificate.  The  certifi' 
must  be  refused.  The  assignees  will  take  their  costs 
of  the  estate. 
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1855. 


Ex  parte  THOMAS  SELBY. 

In  the  Matter  of  THOMAS  SELBY  and  SILAS 

NORTON. 

Dtct. 

ri^HIS  was  the  appeal  of  one  of  the  bankrupts  from  the     Before  The 
refusal  of  his  certificate  by   Mr.  Commissioner        "™ 

Evans.  Want  of  fide- 

lity in  a  soli- 
citor cannot, 

In  March  1828  the  bankrupt  Thomas  Selby  and  his  upon  a  ques- 
brother  George  Selby  entered  into  partnership  as  soli-  ^^  *be^visited 
citors.     At  that  time  the  bankrupt  Thomas  Selby  was  with  merely 
entitled  to  a  mortgage  debt  of  4,000/.  secured  upon  a  re-  \\^^^  ^nd  pub- 
versionary  interest  of  a  Mrs,  Shepherd  in  a  sum  of  9,300/.  l«c  interest 

being  con- 
£3  per  Cent.  Bank  Annuities,  standing  in  the  names  of  cemed  in  the 

Thomas  Selby  and  a   Mr.  Pridham,  as  trustees  of  a  "'*"!!"'  ^?  P"" 

•^  ^  \  ^  \-ate  dealing 

settlement  under  which  a  Mrs.  Hotchhiss  was  entitled  to  can  amount  to 
the  dividends  for  her  life,  and  after  her  decease  Mrs.  oftlieoffenoT 
Shepherd  was  entitled  absolutely  to  the  principal.     At    Where,  there- 
the  time  of  the  formation  of  the  partnership  Mr.  George  received  a 
Selby  had  a  client  named  HodgeSy  the  present  Respond-  client  s  monty, 
ent,  who  after  the  formation  of  the  partnership  employed  on  good  secu- 
the  firm  as  his  solicitors,  Mr.  George  Selby,  however,  'r'ed'i"  {„*«- 
continuing  to  attend  to  Mr.  Hodges's  affairs.     In  July  paying  to  one 

1  Qao  ^^  them  a  sum 
^^-^^  which  he  had 
advanced  on  a  mortgage  of  a  reversionary  interest  in  a  trust  fund  (a  transfer  of  the 
securily  to  the  client  being  prepared),  and  afterwards  the  transferror,  who  was  one  of 
the  trustees  of  the  trust  fund,  procured  the  concurrence  of  the  cestuis  que  trustent, 
and  also  of  his  co-trustee  (to  whom  he  never  disclosed  the  transfer),  in  selling  out 
the  fund,  and  thus  realized  the  mortgage  money  and  applied  it  to  his  own  use,  but 
continued  to  pay  the  interest  to  the  client,  to  whom  he  represented  the  mortgage  as 
still  subsisting: — Heldf  the  solicitor  having  become  bankrupt,  that  his  certificate  had 
been  properly  refused,  and  that  the  client's  having  continued  to  correspond  with  him 
after  discovering  the  misconduct  did  not  alter  the  case. 
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1S55.        1828,  Oe&rge  Selby  asked  Mr.  Hodges  to  advance  4,000/. 
^^r^^       to  a  Mrs.  Shepherd  on  good  mortgage  security.     Mr. 
Selby.        Hodges  consented,  and  paid  4,000/.  into  the  hands  of 
In  re         Mr.  George  Selby,     Mr.  George  Selby  continued  to  pay 
interest  on  this  amount  to  Mr.  Hodges  till  the  dissolution 
of  the   partnership  in  March  1844.     After   that  time 
Thomas  Selby  carried  on  the  business  alone,  and  until 
March  1850  paid  the  interest  regularly  to  Mr.  Hodges, 
who  had  never  in  the  meantime  made  any  inquiry  as  to 
the  security.     In  March  1850,  however,  a  settlement  of 
accounts  connected  with  other  matters  took  place  between 
Mr.  Hodges  and  the  Selbys,  and  Mr.  Staniland  acted  on 
that  occasion  as  Mr.  Hodges  s  solicitor.    On  the  16th  of 
March  an  interview  took  place  between  Mr.  Thomas 
Selby  and  Mr.  Staniland  with  reference  to  these  accounts, 
and  Mr.  Staniland  in  his  deposition  thus  stated  what 
then  passed : — '^  Mr.  Hedges  gave  me  a  list  of  deeds  and 
securities,  which  he  desired  should  be  given  up  by  the 
bankrupt  and  Mr.  George  Selhy,  which  included  Shqh- 
herd's  security.     On  the  16th  of  March  1850  I  saw  the 
bankrupt  and  gave  him  the  list  I  received  from  Mr. 
Hodges.     We  went  through  the  list  and  Mr.  Thomas 
Selby  said  that  Shepherd's  was  a  mortgage  security  for 
4,000/.,  and  would  be  paid  off  at  any  time  on  six  months' 
notice.     He  promised   to  send   the  securities   to  Mr. 
Hodges.  .  .  On  S6th  March  1850  the  engrossments  were 
sent  to  me,  with  an  appointment  to  complete  on  the 
28th  March  1850.     Previously  to  this  I  bad  seen  Mr. 
,    Hodges,  and  he  told  me  that  he  had  received  part  of  the 
deeds  from  Thomas  Selby.     On  the  28th  March  1850 
Mr.  Hodges,  Mr.  George  Selby  and  the  bankrupt  met  at 
my  office  to  complete.     The  bankrupt  and  Mr.  George 
Selby  were  in  a  separate  room.     Before  the  deeds  were 
executed  I  spoke  to  the  bankrupt  and  his  brother  about 
the  remainder  of  Mr.  Hodges's  deeds,  and  they  promised 
they  should  be  sent  to  him.    Neither  the  bankrupt  nor 

his 
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his  brother  on  that  occasion  said  anything  to  me  about       185& 
the  4,000/.  having  been  received,  or  about  Mrs.  Shepherd 
being  dead." 

Mr.  Hodges  deposed*  that  he  had  afterwards  firequently 
asked  the  bankrupt  for  the  rest  of  his  securities,  and 
particulariy  for  Mrs.  ShepherdPs  deeds,  but  that  the 
bankrupt  always  evaded  delivering  then,  and  that  at 
length  at  an  interview  which  took  place  between  the 
bankrupt  and  Mr.  Hodges  by  appointment  on  the  ^d 
of  Augtist  1850,  Mr.  Hodges  asked  the  bankrupt  for 
Mrs.  Shepherd's  deeds.  The  bankrupt  said,  ^  I  have 
none.  The  cash  was  lent  through  me.  I  had  the 
money.  Mrs.  Shepherd  died  the  year  after  the  money 
was  lent  by  me."  Mr.  Hodges  replied,  '*  Then  pay  me 
the  money."  The  bankrupt  said  he  could  not.  Mr. 
Hodges  said, ''  If  I  had  known  this  at  the  time  I  never 
would  have  taken  you  as  surety  for  your  brother  in  the 
bond  for  21,000/.  and  upwards."  After  this  Mr.  Hodges 
continued  to  apply  to  the  bankrupt  for  payment  of  the 
4,000/.,  but  without  success.  He  often  promised  to  pay 
Mr.  Hodges,  but  only  paid  the  interest. 

Subsequent  correspondence  between  Mr.  Hodges  and 
the  bankrupt  was  in  evidence,  in  which  Mr.  Hodges 
addressed  the  bankrupt  as  '^Dear  Sir,"  and  expressed 
himself  courteously  towards  him,  and  frequently  pressed 
for  payment  of  the  4,000/.  or  security  for  it* 

It  appeared  in  evidence,  that  the  transactions  respect- 
ing the  4,000/.  had  really  been  the  following.  The  set- 
tlement, and  other  deeds  and  documents  relating  to  the 
trusts  remained  in  the  custody  of  Messrs.  Selby.  A 
transfer  of  the  mortgage  debt  of  4/)00/.  from  Mr.  Thomas 
Selby  to  Mr.  Hodges  had  been  prepared  and  stamped, 
but  it  did  not  clearly  appear  whether  it  had  been  actually 

executed* 
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1855.       executed.     In  October  1827,  Mrs.  Shepherd  died  intes- 
^■^^^^'^      tate,  leaving  Mrs.  Hotchkiss  the  tenant  for  life  surviving 
Sb^y!^      her.     On  the  1st  of  December  1829  (no  notice  having 
In  re         been  given  by  Thomas  Selby  to  his  co-trustee  Mr.  Prid- 
Selby.       ^^  ^f  ^j^g  transfer  of  the  mortgage  of  4,000/.),  an  ar- 
rangement was  come  to  between  Mrs.  Hotchkiss  (the 
tenant  for  life),  the  administrator  of  Mrs.  Shepherd  and 
Mr.  Thomcu  Selby  as  mortgagee  and  Mr.  Pridhum,  that 
the  9,300/.  stock  should  be  sold  out ;  that  2,682/.  16f., 
part  of  the  proceeds  should  be  paid  to  the  administrator; 
and  that  the  residue  should  be  paid  to  Mr.  Thomas  Selby 
as  mortgagee,  he  paying  to  Mrs.  Hotchkiss  3001,  per  an- 
num during  her  life  in  respect  of  her  life  interest.     This 
arrangement  was  carried  into  effect ;  a  release  was  exe- 
cuted to  the  trustees,  and  the  annuity  of  300/.  was  paid 
to  Mrs.  Hotchkiss  by  Thomas  Selby  till  her  death,  which 
took  place  in  1838.     The  portion  of  the  proceeds  of  the 
stock  paid  to  Thomas  Selby  was  applied  to  his  own  use 
or  that  of  the  partnership. 

The  other  material  facts  appear  sufficiently  from  the 
judgments. 

Mr.  Swanston  and  Mr.  Fooks  in  support  of  the  appeal. 

The  conduct  of  the  bankrupt  has  not  been  such  as  to 
deserve  the  severe  sentence  passed  upon  him.  In  the 
first  place,  the  transfer  does  not  appear  to  have  been  ever 
completed,  and  if  this  was  so  there  is  an  end  of  the  ques- 
tion as  to  the  nature  of  the  securities,  and  the  case  is  re- 
duced to  one  in  which  a  solicitor  receives  money  to  be 
invested,  and  while  waiting  for  an  eligible  investment 
pays  interest  upon  it.  But  if  the  money  be  taken  to  have 
been  invested  on  the  transfer  of  the  reversionary  mort- 
gage, all  that  can  be  said  is,  that  the  bankrupt  has  been 

guilty 
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guilty  of  imprudence.    He  cannot  be  charged  with  inten-        1856. 
tional  dishonesty.     When  he  received  the  4,000/.,  out  of      _.      ^ 

,  JLX  parte 

the  proceeds  of  the  stock  which  was  sold  out,  he  was  in  Sblbt. 
good  circumstances,  and  although,  on  the  hypothesis  of  ^^  ^ 
the  transfer  having  been  executed,  he  ought  to  have  ac- 
quainted Mr.  Hodges  that  the  security  was  at  an  end, 
and  have  taken  his  instructions  as  to  obtaining  another 
or  repaying  the  money,  yet  his  delay  in  doing  this  is  an 
inattention  of  not  unfrequent  occurrence  in  large  matters 
of  business.  Both  Mr.  Hodges  and  his  solicitors  had  on 
hand  many  matters  of  greater  magnitude  and  importance, 
BO  that  it  was  the  less  surprising  that  this  should  have 
been  postponed.  Mr.  Hodges  never  inquired  about  the 
security,  and  if  the  bankrupt  had  told  him  that  he  held 
it  on  his  personal  security,  Mr.  Hodges  would  have  been 
perfectly  satisfied.  This  appears  clearly  from  Mr.  Hodges^ 
subsequent  conduct;  for,  afler  ascertaining  in  1850  what 
had  really  taken  place,  he  did  not  treat  it  as  an  impro- 
priety, but  merely  pressed  for  repayment.  If,  therefore, 
there  had  actually  been  an  ofience  committed,  it  must, 
looking  at  the  length  of  time  (upwards  of  a  quarter  of  a 
century)  since  its  occurrence,  and  at  the  conduct  of  Mr. 
Hodges  since  he  became  acquainted  with  it,  be  treated  as 
having  been  condoned. 

Mr.  Bacon  and  Mr.  De  Gex  for  Mr.  Hodges. 

In  the  6rst  place  it  was  a  gross  breach  of  the  duty  of 
the  bankrupt  and  his  partner  as  Mr.  Hodges^  solicitors 
to  advance  their  client's  money  on  a  security  of  the  bank- 
rupt's own,  and  of  an  insufficient  and  improper  descrip- 
tion, without  consulting  him  or  informing  him  that  it  was 
the  bankrupt's  own  security.  But  that  grave  fault  sinks 
into  insignificance,  compared  with  the  ofience  subse- 
quently committed.  After  the  agreement  to  transfer  the 
security  to  Mr.  HodgeSy  whether  the  deed  of  transfer 

was 
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1855.  was  executed  or  not,  the  bankrupt  held  the  title  deeds 
^"^^  *8  Mr.  Hodgti  solicitor,  and  his  afterwards  dealing  with 
Sblbt.  ^cm  and  obtaining  money  for  himself  by  means  of  them 
In  re  was,  if  not  an  embezzlementi  within  the  7  &  8  Geo.  4,  c 
29,  s.  40,  undistinguisbable  from  that  crime  in  principle 
and  substance.  The  argument  as  to  condonation  (a  term 
now  for  the  first  time  sought  to  be  applied  to  the  consi- 
derations of  public  justice  connected  with  the  allowance 
of  a  bankrupt's  certificate)  can  have  no  place  on  such  a 
question.  If  it  could,  it  does  not  appear  that  Mr.  Hodget 
was  ever  fully  aware,  before  the  bankruptcy,  of  the  real 
nature  of  the  act  which  the  bankrupt  bad  committed ; 
nor  does  it  appear  that  Mr.  Hodges  ever  agreed  to  over- 
look even  what  he  was  suffered  to  know.  His  merely 
using  ordinary  terms  of  courtesy  in  correspondence  can- 
not be  so  construed.  It  is  of  at  least  as  much  import- 
ance to  society  that  solicitors  should  conduct  themselves 
with  honesty  and  integrity  as  that  bankers  should  do  so, 
and  consequently  the  grounds  on  which  Ex  parte  Ruf- 
ford  (a),  and  Ex  parte  8titrt(b),  were  decided  are  fully 
applicable  to  the  present  case. 

Mr.  Martindale  for  the  assignees  took  no  part  in  the 

discussion. 

Mr.  Swanston  in  reply. 

The  Lord  Justice  Knioht  Bruce. 

A  certificate  under  a  bankruptcy  is  not  a  matter  of 
right,  but  a  matter  of  discretion,  a  discretion  I  agree  to 
be  exercised  on  judicial  principles ;  but  the  case  of  a 
certificate  is  one  in  which  those  judicial  principles  involve 
the  duty  of  attending  to  the  public  interest  and  the 

claims 

(«)  2  De  G.,  Mac.  Sf  Gar,  234.  <6)  4DeG.^Sm.  49. 
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clafans  of  society,  at  least  as  much  as  ia  any  other  class  1856. 
of  cases  coming  under  the  consideration  of  this  Court. 
How  I  should  have  been  disposed  to  deal  with  the  pre- 
sent matter,  if  only  private  interests  had  been  concerned, 
it  is  unnecessary  to  say,  for  more  than  private  interest  is 
here  to  be  attended  to.  The  ground  on  which  the  cer- 
tificate has  been  opposed,  is  want  of  fidelity  in  a  soli- 
citor to  his  client,  a  relation  morally,  legally,  and  equitably 
imposing  upon  the  solicitor  obligations  which,  if  we  were 
to  treat  as  lax,  as  liable  to  be  broken  lightly,  and  with- 
ofit  more  than  slight  penalties  and  trivial  consequences, 
we  should  be  incurring  a  heavier  responsibility  to  society 
than  we,  or  any  judicial  person,  would  willingly  incur. 
The  short  facts  of  the  case  are  these: — Thomas  Selby 
and  George  Selby  were  in  partnership  together  as  soli- 
citors. Thomas  SeUnf  was  a  co-trustee  with  Mr.  Prid-' 
ham  of  a  large  sum  of  stock  standing  in  the  names  of 
Thomas  Selby  and  Mr.  Pridham,  as  trustees  for  an  aged 
lady  of  the  name  of  Hotchhiss  for  her  life,  and  subject 
to  that  life  interest  for  her  daughter  Mrs.  Shepherd  ab- 
solutely. Mrs.  SfiepJierd  had,  in  1827,  mortgaged  her 
reversionary  interest  to  Thomas  Selby  for  securing  4,000Z. 
and  interest.  The  firm  had  also  a  client  named  Hodyes, 
a  gentleman  seemingly  of  considerable  property,  who 
appears  to  have  placed  much  confidence  in  George  Selby , 
to  have  been  particularly  intimate  with  him,  and  to  have 
employed  him  mainly,  if  not  in  a  certain  sense  solely,  in 
the  transaction  of  his  legal  business.  Still  all  this  legal 
business  was  transacted  by  George  Selby  as  a  member  of 
the  firm,  and  not  in  any  material  sense  in  a  distinct 
character.  In  1828,  a  sum  of  4,000/.  was  transmitted 
by  Mr.  Hodges  to  George  Selby,  for  the  purpose  of  being 
invested  on  good  security.  The  manner  in  which  that 
sum  was  applied  was  this  : — Thomas  Selby  and  George 
Selby,  both  knowing  the  purpose  for  which  the  money 
was  entrusted  to  them,  or  to  one  of  them  (it  matters  not 

which). 
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1855.  which),  took  it  for  themselves,  or  applied  it  for  the  pur- 
^TT''^^      poses  of  themselves,  or  one  of  them,  under  the  guise  and 

Sklit.  in  the  shape  of  an  investment  on  the  very  imperfect 
In  ft  security  (a  security  very  objectionable,  at  least  if  any 
better  was  obtainable)  which  Thomas  Selby  had  for  the 
same  amount  from  Mrs.  ShephercL  Accordingly  it  is  to 
be  inferred,  that  ITiomas  Selby  executed  a  deed  trans- 
ferring this  imperfect,  this  bad,  security  of  his  to  Mr. 
Hodges,  The  sum  of  4,0001.,  treated  as  thus  lent,  was 
applied  to  the  purposes  of  the  partners,  or  one  of  them, 
and  the  money  is  gone.  And  as  if  to  make  the  matter 
worse,  if  worse  it  could  be  made,  notice  of  the  mortgage 
was  not  given  to  the  co-trustee  Mr.  Pridham^  who  was 
allowed  to  remain  in  ignorance  of  it  Nor  was  Mr. 
Hodges  informed  of  the  nature  of  the  security,  as  to 
which,  however,  he  does  not  appear  to  have  been 
anxious  or  desirous  to  know  anything.  He  made  no 
particular  inquiries  about  his  money,  but  was  informed 
that  it  was  invested  on  security,  and  the  interest  was  paid 
to  him  from  time  to  time.  The  sale  of  stock  to  which  I 
am  about  to  refer  took  place  in  the  year  1829,  the  year 
following  the  transfer.  Mrs.  Shepherd  died,  and  her 
interest  in  the  stock  became  vested  in  her  personal  repre- 
sentatives. It  became  desirable  for  family  purposes,  that 
the  stock  should  be  sold  and  the  proceeds  applied,  and, 
so  far  as  Mr.  Pridham  knew,  the  only  persons  interested 
in  it  were  the  tenant  for  life,  the  representatives  of  Mrs. 
Shepherd,  and  Mr.  Thomas  Selby,  his  co-trustee.  Ac- 
cordingly, on  the  consent  of  those  persons  being  given, 
Mr.  Pridham  could  not  hesitate,  and  the  stock  was  sold 
out  and  the  produce  applied,  so  that  the  real  incum- 
brancer, Mr.  Hodges,  never  obtained  any  part  of  the 
proceeds.  All  this  was  done  without  obtaining  permis- 
sion from  him,  without  consulting  him,  and  without  his 
knowledge ;  and  the  firm,  including  Thomas  Selby,  con- 
tinued to  treat  him  as  having  his  money  placed  out  on 

this 
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this  security,  by  paying  bim  interest  as  on  the  mortgage,        1855. 
a  state  of  things  which  continued  to  1850.     Comment  is       '^ ^/^^ 
needless  on  such  a  transaction  ;  it  was  a  breach  of  every,        Selbt. 
or  almost  of  every,  duty  which,  as  respects  property,  a         In  re 
solicitor  owes  to  his  client ;  a  malversation  of  a  most 
serious  description ;  and  if  it  does  not  come  within  the 
7  &  8  Geo.  4,  c.  29,  s.  40,  a  point  to  which  reference  was 
made  in  the  argument,  and  on  which  1  give  no  opinion, 
it  barely  escapes  from  the  provisions  of  that  statute,  and, 
morally,  is  not  better  than  some  cases  clearly  falling 
within  the  enactment.     In  1850,  some  four  years  before 
the    bankruptcy,   the    matter   was    discovered    by   Mr. 
Hodges,  in  consequence  of  some  disputes  which  arose 
between  him  and  George  Selhy.     He  then  demands  his 
money.     He  does  not  sue,  but  does  not  treat  the  act  as 
a  crime.     In  1854,  the  bankruptcy  occurs  with  a  frightful 
deficiency  of  assets ;  the  difference  between  the  amount 
of  the  debts  for  which  Thomas  Selby  is  liable,  and  that  of 
the  assets  applicable  to  their  payment,  being  not  less 
than  1 20,000/.    Looking  at  the  debts  of  Selby  and  Selby, 
Selby  and  Norton,  and  Thomas  SeWy,  the  amount  of  the 
dividend  to  which  Mr.  Hodges  will  be  entitled  on  the 
sum  which  he  was  told  was  secured,  need  not  be  stated. 

Under  these  circumstances  the  Commissioner  consi- 
dered it  impossible  to  grant  a  certificate.  I  think  that  if 
he  had  granted  one,  it  would  have  been  of  bad  example, 
would  have  held  out  a  suggestion  to  solicitors,  that 
they  might  with  substantial  impunity  violate  very  im- 
portant duties  which  they  owe  to  their  clients.  The 
matter  is  brought  here  on  appeal,  and  after  what  1  have 
stated,  1  need  say  no  more  as  to  what  our  duty  is.  The 
case  is  a  very  painful  one.  There  appears  to  be  no 
other  imputation  upon  Thomas  Selby,  who  seems  for  no 
short  time  to  have  enjoyed  the  esteem  of  society.  He 
unfortunately,  however,  gave  way  to  temptation,  and  fell 

into 
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into  an  error  which  I  fed  it  ii 
treat  lightly. 

Various  conBiderations  have 
doubt,  whether  the  decisions  ol 
cases,  during  the  last  ten  years 
lenient,  but  too  severe,  and  I  t 
them  from  time  to  time,  under  th 
as  carefully  as  I  could,  and,  alth< 
fied  so  far  as  my  judgment  exU 
have  they  been  too  lenient,  I  ha^ 
though  with  less  confidence,  thi 
severe.  I  should  be  departing 
this  jurisdiction  has  been  guide 
any  alteration  of  the  dedsion  of  I 
in  the  present  instance.  I  am,  t1 
this  petition  must  be  dismissed. 


The  Lord  Justice  Turne 

The  exercise  of  this  jurisdictii 
not  less  so  in  a  case  like  the 
position  in  society  of  this  unfor 
duty,  however,  is  not  to  permit 
weigh  against  the  discharge  of  s 
upon  this  case  as  one  of  great  ir 
interests  of  the  public.  There 
public  is  more  interested  than  i 
duct  of  solicitors,  who  have  tli 
persons  in  their  power. 


What  are  the  facts  here  i  A 
of  the  partners  4,000^  for  the  pi 
on  good  mortgage  security.  T 
mortgage  on  a  reversionary  inte 
and  the  money  was  handed  ovei 
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that  security.  Now,  I  do  not  mean  to  say  that  this  of  1866. 
itself  would  deserve  the  punishment  which  has  been  in-  ^  ^ 
flicted ;  but  I  hope  that,  in  saying  that  such  a  case  might  Selbt. 
not  deserve  this  extreme  punishment,  I  shall  not  be  under-  ^^  ^ 
stood  to  countenance  any  notion  that  it  was  not  the  duty  of 
both  the  solicitors,  before  they  lent  their  client's  money  on 
this  security,  to  have  his  sanction  to  such  an  investment. 
What  followed?  The  solicitor,  who  had  the  money, 
became  a  trustee  of  the  settlement, — sold  out  the  trust 
fund, — received  the  proceeds,  and  never  communicated 
that  fact  to  his  client,  but  paid  interest  for  twenty  years, 
as  if  the  money  remained  invested  on  the  original  secu- 
rity. In  1850,  he  was  applied  to  for  the  deeds.  On 
that  application  being  made,  he  told  his  client  that  the 
money  might  at  any  time  be  called  in  at  six  months' 
notice.  Mr.  Hodges,  in  his  evidence  before  the  Com- 
missioner, stated  that  he  had  frequently  after  28th  March 
1850  asked  the  bankrupt  for  the  deeds,  but  he  evaded 
delivering  them ;  and  on  the  evidence  of  Mr.  Staniland 
there  is  this  statement — [His  Lordship  read  it  as  set 
out,  ante,  p.  784.]  Again,  in  his  cross-examination,  he 
says,  "  Mr.  Thomas  Selhy  told  me  that  Mrs.  ShephercTs 
security  would  be  paid  off  at  any  time  on  six  months' 
notice."  It  has  been  said  that  the  bankrupt  could  con- 
tradict all  this ;  but  it  is  observable  that  the  bankrupt 
was  examined  before  the  Commissioner  on  the  9th  of 
November,  afler  this  statement  had  been  made,  and  did 
not  contradict  it.  The  facts  must,  therefore,  be  consi- 
dered as  proved. 

It  was  then  urged  that  there  had  been  a  condonation, 
— that  Hodges  had  treated  the  matter  as  a  mere  question 
of  debt ;  but  it  is  a  new  doctrine  that,  where  the  public 
interest  is  concerned,  any  private  dealing  can  amount  to  a 
condonation.  The  question  is,  whether  the  bankrupt  is 
to  be  permitted  to  go  into  the  world,  free  to  carry  on 

business 
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business,  without  any  liability  to  his  fonner  credi 
snd  in  deciding  this  question,  the  interests  of  sociel 
to  be  looked  (o. 

It  hss  been  said  that  there  are  extenuating  cii 
stances,  and  I  should  be  glad  if  I  could  find  this 
the  case.  It  was  contended  that  disbonestj  wai 
intended,  for  that  both  the  partners  were  solven 
wealthy  at  the  time ;  but  if  we  acceded  to  that  argu 
we  should  be  holding  that  the  discharge  of  a  solic 
duly  to  his  client  is  less  binding  on  a  solvent  than  • 
insolvent  solicitor.  On  the  point  of  concealment  no 
has  been,  nothing  can  be  said  in  extenuation  o 
bankrupt's  conduct.  It  is  also  said  that  there  ar 
grees  in  false  representadons,  and  that  the  case  i 
have  been  worse ;  but  I  cannot  permit  it  to  be  said 
the  Court  expects  from  a  solicitor  anything  less  tl 
strict  performance  of  his  duty. 

I  regret  to  finl  it  impossible  to  depart  (irom  the  ' 
missioner's  decision. 
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1865. 


Ex  parte  THOMAS  BARNEWALL,  WILLIAM 
BLOUNT,  CHARLES  WELD,  MICHAEL 
ELLISON  and  GEORGE  CHARLWOOD. 

In  the  Matter  of  ANTHONY  GEORGE  WRIGHT 
BIDDULPH,  JOHN  WRIGHT,  HENRY  RO- 
BINSON  and  EDMUND  WILLIAM  JER- 
NINGHAM,  Bankrupts. 

WRIGHT'S  Executors'  Case. 

npHIS  was  the  appeal  of  the  assignees  of  the  above- 
"^     named  bankrupts  from  the  admission  of  a  proof  on 
behalf  of  the  Respondent  Anthony  George  Wright  Bid- 
dulph. 

The  Respondent,  who  was  one  of  the  bankrupts,  had 
some  time  since  obtained  his  certificate,  and  had  subse- 
quently become  the  purchaser  of  the  beneficial  interest  in 
respect  of  which  he  had  made  the  proof  in  question. 

The  circumstances  of  the  case  are  fully  stated  in  Ex 
parte  Burton  (a),  down  to  the  date  of  that  report,  and 
may  be  thus  shortly  recapitulated. 

Anthony  Wright,  by  his  will,  dated  the  12th  of  August 
1785,  appointed  Edmund  Plowden  and  three  other  per- 
sons, who  died  in  Mr.  PlowderCs  lifetime,  his  executors, 
and  gave  them  his  residuary  personal  estate  in  trust  for 
investment  on  mortgages  of  freehold  or  copyhold  lands  of 
inheritance  in  England,  and  then  to  be  held  in  trust  for 
the  Respondent  for  life,  with  remainder  to  such  son  of 

his 
(a)  3  Mont.y  Dea,  4*  De  Gex,  364. 

Vol.  VI.  3    H  D.M.G. 


Dee.  7. 

Before  The 
Lords  Jus- 
tices. 

Where  two  of 
a  firm  of 
bankers  had 
drawn  out  a 
balance  stand- 
ing to  the  ac- 
count of  cus- 
tomers in  the 
character  of 
executors,  and 
had  invested  it 
in  the  names  of 
themselves  and 
two  other  trus- 
tees upon  an 
unauthorized 
security : — 
Held,  on  the 
bankruptcy  of 
the  banKers, 
not  to  be  a 
case  for  double 
proof  against 
the  joint  estate 
and  the  sepa- 
rate estates  of 
the  two  part* 
ners. 
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1856.  his  as  should  first  attain  twenty-one  absolutely.     The 

^""^"^^^  testator  died  in  1786.     The  trustees  kept  a  banking  ac- 

Baencwall.  count  with  the  bankrupts  (who  were  bankers),  headed 

In  re  "  Executors  of  Anthony  Wright,  Esq."     On  the  8th  of 

WwoHT'T  ^^  '^^  •'^*'*  Wright  and  E.  W.  Jemingham,  two  of 
Executors'  the  bankrupts,  took  upon  themselves  to  invest  7,000/., 
^^'^  part  of  the  balance  standing  to  the  credit  of  the  above 
account,  without  the  consent  of  Mr.  Plawden  (the  then 
surviving  trustee),  together  with  other  monies  belonging 
to  other  trusts  (a),  upon  the  security  of  an  equity  of  re- 
demption of  the  undertaking  of  the  River  Start  Naviga- 
tion, with  the  tolls,  boats  and  machinery  belonging 
thereto,  subject  to  two  prior  mortgages,  one  for  40,0002. 
and  the  other  for  5,000/.  This  security  was  taken  in  the 
name  of  John  Wright,  Edmund  William  Jemingham 
and  two  other  trustees,  all  of  whom  subsequently  eze* 
cuted  a  deed-poll,  dated  the  S  1st  of  May  1836,  declaring 
that  the  monies  paid  by  them  upon  the  conveyance  of  the 
equity  of  redemption  belonged,  as  to  7,000/.  part  thereof, 
to  the  persons  therein  named  as  trustees  and  executors  of 
the  will  of  Anthony  Wright  deceased. 

On  the  17th  of  December  1840  the  fiat  issued,  and  in 
184<3  the  petition  was  presented,  the  hearing  on  which  is 
reported  in  Ex  parte  Burton  (b).  No  proof  was  made 
under  the  liberty  then  given,  but  in  1840  the  Respond- 
ent's only  son,  then  an  infant,  presented  a  petition  under 
the  bankruptcy  that  the  Petitioner  or  some  person  to  be 
appointed  guardian  for  that  purpose,  or  the  executors  of 
Mr.  Plowden,  might  be  at  liberty  to  go  in  and  to  prove 
against  the  joint  estate  of  the  bankrupts,  as  well  u 
against  the  separate  estates  of  the  three  bankrupts,  in  re- 
spect of  the  breach  of  trust  committed  by  the  investment 
of  the  7,000/.,  without  prejudice  to  the  interests  of  the 

Petitioner  and  the  executors  in  the  securities. 

An 

(a)  See  the  next  case. 

(b)  3  Mont.,  Deo,  ^  De  Ges,  364. 
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An  order  was  made  on  this  petition  that  the  executors        1855. 

of  Mr.  Plowden  should  be  at  liberty  to  go  in  and  prove      S^^^^ 

against  the  joint  estate,  and  that  the  petition  should  in   Basmbwau. 

other  respects  stand  over.  In  f 

Bio»ui»ra. 

Wumt's 

The  executors  accordingly  went  in  and  proved,  against    Kxjfovoms* 

the  joint  estate  for  TflOOL 


The  assignees  being  dissatisfied  with  the  admission 
of  this  proof,  presented  a  petition  to  have  it  expunged  or 
reduced,  and  their  petition  came  on  to  be  heard,  toge- 
ther with  the  further  hearing  of  the  infant's  petition. 

The  case  is  reported  on  one  point  discussed  at  the 
hearing  of  these  petitions  in  3  De  Gex  ^  Smale  (a). 

An  order  was  made  on  these  petitions  on  the  6th  of 
June  1840,  whereby  the  petition  of  the  assignees,  so  far 
as  it  sought  to  expunge  or  reduce  the  proof  for  7,000/., 
was  dismissed,  and  it  was  ordered  that  the  amount  of  any 
dividend  or  dividends  to  be  declared  on  such  proof,  when 
carried  to  the  dividend  account,  should  be  transferred  in 
the  Bank  of  JEngland  by  the  Accountant  in  Bankruptcy 
U>  the  credit  of  the  above  matter,  to  an  account  to  be  en- 
titled **  The  account  of  the  proof  for  7,000/.  by  the  ex* 
ecutors  of  Edmund  Plowden^  Esq.,  deceased,"  and  the 
Accountant  was  to  cancel  any  dividend  warrants  drawn 
for  such  dividend  or  dividends.  And  it  was  ordered  that 
the  said  dividends,  when  so  paid  into  the  Bank,  should 
be  laid  out  in  the  purchase  of  Bank  £3  per  Cent,  annui- 
ties, in  trust  in  the  above  matter  the  like  account,  and 
that  the  dividends  should  be  accumulated.  And  it  was 
ordered  that  the  infant  Petitioner  Anthony  John  Wright 

Biddulph, 

(a)  Page  687. 

3H2 
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1855.        Biddulph,  by  his  guardian,  should  be  at  liberty  to  go  in 

^•^^^^^      under  the  fiat,  and  tender  and  make  such  amount  of  proof 

Baenewall.   as  he  could  establish  against  the  separate  estates  of  the 

In  re         bankrupts  John  Wright  and  Edmund  William  Jeming- 

, '     ham  in  respect  of  the  debt  alleged  by  the  infant's  petition 

ExBcuTOEt'    to  be  due  to  the  infant  Petitioner  from  the  estates  of  the 

••         bankrupts  John  Wright  and  Edmund  William  Jeming- 

ham,  and  be  admitted  a  creditor  thereunder  for  what  he 

should  so  prove. 

The  infant  attained  twenty-one  in  1851  and  died  in 
January  1854,  and  on  the  15th  of  March  1852  the  Re- 
spondent (who  had  then  obtained  his  certificate)  bought 
back  his  life  interest  from  the  representatives  of  a  pur- 
chaser who  had  bought  it  from  the  assignees. 

By  an  indenture  dated  the  5th  o{  December  1851,  and 
made  between  the  then  surviving  executors  of  Mr.  Plow- 
den  and  Anthony  Wright  of  the  one  part,  and  the  Re- 
spondent of  the  other  part,  Mr.  Plowden's  surviving 
executors  assigned  unto  the  Respondent,  his  executors, 
administrators  and  assigns,  the  7,000/.,  and  the  benefit  of 
all  securities  for  the  same. 


In  a  suit  (a)  in  Chancery,  instituted  for  the  purpose  of 
ascertaining  the  priorities  of  the  persons  interested  under 
the  security  of  May  1834,  the  Respondent  had  received 
4,721/.  8s.  3d.  out  of  the  proceeds  of  the  property  com- 
prised in  the  securities  in  respect  of  the  7,000/.  advanced 
by  John  Wright  and  Edmund  William  Jerningham. 

m 

On  the  6th  of  November  1855  the  order ^under  appeal 
was  made,  whereby  the  Respondent  was  admitted  to  prove 
against  the  separate  estate  of  Edmund  William  Jeming" 

ham 
(a)  See  the  next  case. 


In  re 

BiDDULPH. 

Wright's 

Executors' 

Case. 
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ham  for  1,460/.  \s.  \\d.,  being  the  balance  of  a  sum  of        1855. 
6,185/.  \\s,  found  due  to  him  for  principal  and  interest       Z^^^^^^ 
by  the  chief  clerk*s  certificate  in  the  Chancery  suit,  after    Barmewall. 
deducting  therefrom  4,721/.  8s,  3d.  received  by  him  in 
that  suit. 

The  petition  of  appeal  prayed  that  this  proof  might  be 
expunged. 

Mr.  Amphlett  and  Mr.  Ellison  for  the  Appellants. 

They  contended  that  no  case  was  made  out  for  double 
proof. 

Mr.  Bacon  and  Mr.  Cracknell  for  the  Respondent. 

The  proof  against  the  joint  estate  was  merely  in  respect 
of  the  balance  due  from  the  bankers  on  the  account  be- 
tween them  and  the  surviving  trustee  as  their  customer. 
The  proof  against  the  separate  estate  is  in  respect  of  a 
totally  distinct  transaction,  namely,  the  breach  of  trust 
committed  by  two  of  the  bankrupts  by  personally  and  in- 
dividually dealing  with  trust  funds,  with  knowledge  of 
the  trusts,  in  a  manner  at  variance  with  them.  The  rule 
excluding  double  proofs  (which,  though  followed,  has 
been  always  reprobated)  has  never  been  extended  to  such 
a  case  as  this.  Moreover  this  is  not  strictly  a  joint  and 
separate  debt.  The  joint  debt  is  due  from  all  the  bank- 
rupts, the  separate  debts  only  from  two  of  them. 

Mr.  Amphlett  in  reply. 


The  Lord  Justice  Knight  Bruce. 

The  order  of  1849  has  been  relied  upon,  but  I  did  not, 
by  that  order,  intend  to  encourage  any  notion  that  in  this 

case 


800  CASES  IN  CHANCERY. 

1865.  cue  there  conld  be  a  diridcad  trom  die  joint  as  veil  ■ 
from  the  ■eparate  eitate.  1  am  satisfied  that  there  caoM 
here  he  a  double  dividend,  and  that  the  dreumsUoct 
relied  upon  afibrd  do  gromd  on  which  this  case  can  b 

withdrawn   from   the  general  nile  excluding  a  doubl 
proof. 


Tht  LoHD  JusTicB  Turner. 

Id  Ex  parte  Bevan  {a\  Lord  Eldom  sud,  "  I  Den 
could  see  why  a  creditor  having  both  a  joint  and  seren 
■ecuril;  should  not  go  against  both  estates.  But  it  i 
settled  that  he  must  elect."  I  think  it  impossible  to  dii 
turb  the  rule  so  laid  down,  or  to  hold  this  case  not  to  b 
within  it 


An  order  was  niede  which  directed  as  fellows : — ^Tl 
Respondent,  by  his  counsel,  electing  that  the  proof  b 
the  executors  of  Bdmxnd  Phadtn  for  7,000t  mail 
against  the  joint  estate  of  the  bankrupts  as  in  the  petitio 
mentioned  shall  stand,  this  Court  doth  order  that  tb 
proof  for  the  sum  of  1,460/.  U.  Wd.  made  against  tb 
separate  estate  of  the  aaid  E.  W.  Jemingham  as  in  tb 
pedtion  mentioned  be  and  the  same  is  hereby  expai^ 
tnm  the  proceedings  had  and  taken  under  the  ft 
awarded  and  issued  against  the  bankrupts.  And  it  : 
ordered  that  the  costs  of  all  parties  of  and  occasioned  b 
this  application  be  paid  out  of  the  separate  estate  of  1 
W.  Jentingham. 

10  Fit.  109, 
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1855. 


Ex  parte  THOMAS  BARNEWALL,  WILLIAM 
BLOUNT,  CHARLES  WELD,  MICHAEL 
ELLISON  and  GEORGE  CHARLWOOD. 

In  the  Matter  of  ANTHONY  GEORGE  WRIGHT 
BIDDULPH,  JOHN  WRIGHT,  HENRY 
ROBINSON  and  EDMUND  WILLIAM  JER* 
NINGHAM,  BankrupU. 

The  Countess  de  FRONT'S  Executors'  Case.  Dec,  7. 

npHIS  was  the  appeal  of  the  assignees  from  the  ad-     Before  The 
mission  of  a  proof  against  the  separate  estate  of      ^ticb*."** 
Edmund  William  Jemingham,  one  of  the  above-named  Executors  bad 

bankrupts.  •  balance  in 

that  cbaracter 
witb  banken, 

The  bankrupts  had  carried  on  business  in  partnership  wbo  (witb  tbe 
as  bankers,  and  the  proof  in  question  was  made  by  the  ^nt)*inve«S" 
legal  personal  representative  of  Mary  Winifred  Countess  P*'*  ®^.  »*  ®"* 
8L  Martin  de  Front,  who  by  her  will,  dated  the  19th  of  of  a  proper  de- 
February  1824,  appointed  the  Rev.  Dr.  William  Victor  fcription  foran 

*'  *  "^  investment  by 

Fryer,   Anthony  George  Wright  Biddrdph  and  John  executors.  Tbe 

Wright,  two  of  the  bankrupts,  her  executors,  and  be^  J^^^quir^M 
queathed  to  them  tbe  residue  of  her  personal  estate.  to  tbe  power 

of  the  execu- 
tors to  make 

The  testatrix  made  eight  codicils  to  her  will,  and  by  *^®  '"Tf ^"r 

one  of  the  codicils,  which  bore  date  the  SOth  of  April  they  had  made 

1824,  the  testatrix  declared  that  she  had  bequeathed  the  it®  V^W^y  ^ 
'  ^  the  mforma- 

residue  of  personal  estate  to  her  executors  in  trust  only,  tion  which 

1  they  would 
»n^  probably 
have  been  able  to  obtain,  would  have  shown  that  the  executors  were  residuary  lega- 
tees, and  that  the  balance  was  a  part  of  the  clear  residue.  The  fact  however  was, 
that  the  investment  was  a  breach  of  trust,  there  being  a  codicil  which  the  executors 
had  kept  back,  but  afterwards  proved,  constituting  them  trustees  only : — Held,  on 
the  bankers  becoming  bankrupt,  that  they  had  not  so  participated  in  the  breach  of 
trust,  as  to  entitle  the  cestuis  que  trustent  to  prove  against  their  separate  estates. 


Case. 
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1855.        and  not  for  their  own  use  and  benefit;  and  she  thereby 
^^^^       directed  that  they  should  pay  in  the  first  place  any  sum 
Baexcwall.    of  money  which  she  might  desire  to  be  paid  by  some 
In  re         private  memorandum  in  her  handwriting,  and  in  the  next 
-^    p    .    .     place  that  they  sliould  pay  one  moiety  of  the  residue  to 
Executors'    the  Catholic  Bishop  for  the  time  being  of  the  London 
District,  the  Vicar  General  of  the  same  district,  the  Pre- 
sident of  St.  Edmunds  College,  and  to  John  Gage,  of 
Lincoln*^  Inn,  Esq. ;  and  the  other  moiety  to  the  Ca- 
tholic Bishop  for  the  time  being  of  the  Midland  District, 
the  Vicar  General  of  the  same  district,  the  President  of 
Saint  Maryz  College,  Oxford^  and  John  Gage^  Esq. 

The  testatrix  died  on  the  7th  of  January  1830,  and 
her  will  and  all  her  codicils,  except  the  codicil  of  the 
20th  of  April  1824,  were  proved  by  the  executors  in 
February  1830;  but  the  codicil  of  the  20th  of  April 
1824,  was  kept  back  by  the  executors,  and  not  proved 
until  the  1st  of  October  1841  (a),  which  was  afler  the 
bankruptcy  of  Wright  &  Co. 

Shortly  after  the  decease  of  the  testatrix,  her  executors 
opened  a  banking  account  with  the  firm  of  Wright  & 
Co.,  which  was  entitled  **  Executors  of  the  Countess  de 
Front  ;'*  and  they  paid  to  the  credit  of  the  account  con- 
siderable sums  of  money  belonging  to  the  personal  estate 
of  the  testatrix,  and  on  the  25th  of  October  1834,  there 
was  a  balance  standing  to  the  credit  of  the  account  of 
more  than  3,000/. 

Previously  to  1832,  Sir  Geo.  Duchett,  who  was  an 

intimate 

(a)  In  the  meantime  the  Act  bad  been  held  to  be  retrospectiTe. 

2  &  3  Will,  4,  c.  1 15,  had  passed,  See  Bradshaw  v.  Talker,  2  Af^. 

giving  validity  to  gifts  for  Roman  4r  ^*  221. 
Catholic  charitable  purposes,  and 
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intimate  friend  of  the  bankrupt  John  Wright^  had  become 
a  bankrupt,  and  the  equity  of  redemption  in  the  under- 
taking of  the  navigation  of  the  River  Stort  and  Hertford 
Union  Canal  Company,  subject  to  two  mortgages,  one 
for  40,OOOZ.  and  the  other  for  5,000/.,  had  become  vested 
in  the  assignees  under  his  bankruptcy  as  part  of  his 
estate.  In  the  year  1834,  Sir  Geo.  Duchett,  who  had 
obtained  his  certificate,  being  desirous  that  the  equity  of 
redemption  should  be  repurchased  from  his  assignees  for 
the  benefit  of  himself  and  his  family,  applied  to  John 
Wright  to  assist  him  in  so  doing  out  of  the  monies  of 
the  firm  of  Wright  k  Co.,  which  he  agreed  to  do. 


1855. 

Ex  parte 
Barnewall. 

In  re 

BiDDULPH. 

De  Front's 

Executors' 

Case. 


It  was  accordingly  arranged  that  Sir  George  Ihichelfs 
assignees  should  sell  the  equity  of  redemption  for 
17,200/.,  and  that  one  Francis  Giles  should  advance 
3,000/.  towards  the  purchase-money,  and  that  John 
Wright,  out  of  the  monies  of  the  firm  of  Wright  &  Co., 
should  advance  14,200/.  to  complete  the  purchase,  and  a 
further  sum  of  800/.  for  certain  expenses  attending  the 
arrangement,  making  together  15,000/.;  and  that  the 
advances  should  be  secured  on  the  equity  of  redemption, 
when  purchased  in  manner  hereinafter  mentioned. 

It  was  not  convenient  for  the  firm  of  Wright  &  Co.  to 
make  the  advance  of  15,000/.  for  any  considerable  time, 
and  it  was,  therefore,  arranged  that  the  firm  should  make 
the  advance  in  the  first  instance,  but  that  Johui  Wright 
should,  as  soon  as  possible,  procure  other  persons  to 
relieve  the  firm  from  the  same. 


Edmund  William  Jerningham,  another  of  the  bank- 
rupts, was  requested  by  John  Wright  to  become  a  trustee 
in  conjunction  with  John  Wright,  Sir  Geo.  JDuckett  and 
Francis  Giles,  of  the  equity  of  redemption,  for  the  pur- 
poses of  the  arrangement,  and  also  a  trustee,  in  conjunc- 
tion 
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1855. 

E*  parte 
Barvewall. 

In  re 

BiDDULFB. 

Db  Fsomt'i 

EzKCUTOSl' 

Cask. 


tion  with  John  Wright ^  of  the  sum  of  I59OOO/.  to  be 
advanced  in  the  first  instance  by  the  finn,  and  afterwards 
to  be  taken  by  the  other  parties  as  aforesaid;  and  he 
consented  so  to  do. 

In  pursuance  of  this  arrangement,  and  in  consideration 
of  the  sum  of  17,^00/.  paid  to  the  assignees  of  Sir  Qeo. 
Duckett^ — as  to  3,000/.  by  Francis  Giles,  and  as  to  the 
remaining  H^SOO/.  out  of  the  monies  of  the  banking 
firm,  the  equity  of  redemption  was  by  several  indentures 
of  lease  and  release,  dated  respectively  the  7th  and  8th 
of  May  1834,  and  by  a  deed  poll,  dated  the  8th  o(  May 
1834,  conveyed  and  assured,  according  to  the  respective 
natures  of  the  several  particulars  of  which  the  same  con- 
sisted, subject  to  the  several  mortgages  thereon,  unto 
and  to  the  use  of  John  Wright,  JEdmufid  William  Jer- 
ningham,  Sir  Geo.  Duchett  and  Francis  Giles,  their 
heirs  and  assigns,  upon  the  trusts  of  the  indenture  next 
hereinafter  stated. 


By  an  indenture,  dated  the  8th  of  May  1834s  and 
made  between  Sir  Geo.  Duchett  and  dame  Isabella  his 
wife  of  the  one  part,  and  John  Wright,  Edmund  William 
Jemingham,  Sir  Geo.  Duchett  and  Francis  GUes  of  the 
other  part,  after  reciting  the  several  indentures  of  lease 
and  release  and  deed  poll,  and  reciting,  amongst  other 
things,  that  the  sum  of  17,800/.,  the  consideration  men- 
tioned in  the  indentures  and  deed  poll,  was  in  fact  paid 
by  John  Wright,  JEdmund  William  Jemingham  and 
Francis  Giles  alone,  and  that  the  three  last-named  per- 
sons had  applied  the  further  sum  of  800/.  (making  toge- 
ther 18,000/.)  towards  payment  of  certain  expenses 
attending  the  aforesaid  conveyances,  and  that  3,000/., 
part  of  the  18,000/.  so  paid  and  expended  as  aforesaid, 
was  advanced  by  Francis  Giles,  and  that  the  remaining 
15,000/.  was  advanced  by  John  Wright  and  JEdmund 

William 
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William  Jemingham ;  and  that  it  was  agreed  that  both 
of  them  should  receive  interest  as  follows,  viz.i  interest 
at  51.  per  cent,  on  the  3,000/.,  and  at  4/.  10«.  per  cent* 
on  the  15,000/.,  and  that  Francis  Giles  should  have 
priority  over  John  Wright  and  Edmund  William  Jer^ 
ningham  in  payment  of  the  several  sums  and  interest, 
certain  trusts  were  declared  for  the  purpose  of  securing 
in  manner  therein  mentioned  the  sum  of  3,000/.  and 
interest  to  Francis  Giles,  and  the  sum  of  15,000/L  and 
interest  to  John  Wright  and  Edmund  WUliam  Jerning^ 
ham. 


1855. 

ExpatU 
Barmiwall. 

In  re 

BlDDULFtt. 

Di  FaoMT'i 

exbcvtors' 

Casb. 


The  15,000/.  was,  in  fact,  advanced,  not  by  Edmund 
William  Jemingham  and  John  Wright,  as  mentioned  in 
the  last-mentioned  indenture,  but  by  John  Wright  alone 
out  of  the  monies  of  the  banking  firm,  and  in  accordance 
with  the  above  arrangement  in  that  respect.  Afterwards 
John  Wright  proceeded  to  find  persons  who  would  re- 
lieve the  firm  therefrom,  and  he  accordingly  applied  to 
and  obtained  the  consent  of  one  Peter  Campbell,  who 
had  an  account  with  the  firm,  to  take  5,000/.  of  the 
15,000/.,  and  the  account  of  Peter  Campbell  was  accord- 
ingly, on  the  8th  of  May  1834,  debited  with  5,000/.  as 
paid  to  the  trustees  of  Sir  George  Duchett. 

In  like  manner  John  Wright  advanced,  or  professed 
to  advance,  7,000/.  further  part  of  the  15,000/.,  out  of 
monies  belonging  to  the  estate  of  one  Anthony  Wright 
deceased  (a),  and  then  standing  to  an  account  in  the 
books  of  the  firm,  entitled  "  Executors  of  Anthony 
Wright,  Esq.,**  and  he  accordingly,  on  the  8th  of  May 
1834,  caused  the  last-mentioned  account  to  be  debited 
with  the  7,000/.,  as  paid  to  the  trustees  of  Sir  George 
Duchett 


As  to  the  3,000/.,  the  remaining  part  of  the  15,000/1, 

John 

(fi)  See  the  laat  preceding  case. 
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1855.  John  Wright  proposed  to  advance  the  same  out  of  the 

^"^T^^^^  monies  belonging  to  the  estate  of  the  Countess  de  Front, 

Barnewall.  which  were  then  expected  to  be,  and  were,  in  fact,  paid 

In  re  in  to  the  aforesaid  account  in  the  books  of  the  firm, 

^    „        I     entitled  "  Executors  of  the  Countess  de  Front,'^  and  he 
Db  Front  8 

EzBcuTORt'    accordingly,  with  the  consent  of  Anthony  George  Wright 

Caib.        Biddulph,  and,  as  was  presumed,  of  his  other  co-executor 

Dr.  William  Victor  Fryer,  caused   the  last-mentioned 

account  to  be  debited,  on  the  ^th  of  October  1834,  with 

the  sum  of  3,000/. 


All  the  details  of  this  arrangement  were  carried  out  by 
John  Wright,  and  Edmund  William  Jemingham  did  not 
interfere  therein,  except  in  executing  such  deeds  as  he 
was  informed  by  John  Wright  were  necessary.  In  the 
year  1836  John  Wright,  without  any  previous  commu- 
nication with  Edmund  William  Jerningham,  caused  a 
deed  poll  to  be  prepared  for  declaring  the  trusts  and 
priorities  of  the  several  sums  of  5,000/.,  7,000/.  and 
3,000/.  into  which  the  15,000/.  had  been  divided,  and 
Edmund  William  Jemingham,  at  the  request  of  John 
Wright,  executed  the  same  as  well  as  John  Wright, 

By  the  last-mentioned  deed  poll,  which  bore  date  the 
31st  of  Afay  1836,  after  reciting  (amongst  other  things) 
that  the  sum  of  15,000/.,  which  in  and  by  the  last-men- 
tioned indenture  was  stated  to  be  due  to  John  Wright 
and  Edmund  William  Jemingham,  was  not,  in  fact,  their 
own  proper  monies,  but  that  the  same  was  the  proper 
money  of  and  belonging  to  the  following  persons  in  the 
proportions,  and  was  advanced  by  them  according  to  the 
priorities  thereinafter  mentioned,  that  was  to  say,  the 
sum  of  3,000/.,  part  thereof,  belonged  to  and  was  the 
proper  money  of  Anthony  George  Wright  Biddulph,  and 
John  Wright  and  the  Rev.  Dr.  Fryer,  as  trustees  under 
the  will  of  the  late  Countess  de  Front  deceased,  the  snm 

of 
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of  5,000/.,  other  part  of  the  15,000/.,  was  the  proper        1855. 

money  of  and  belonged  to  Peter  Campbell,  and  7,000/.,       ^T"^'^^^ 

Ex  poftc 

the  remainder  of  the  15,000/.,  was  the  proper  money  of  Barmbwall. 
and   belonged   to  Edmund  Plowden,  Anthony  Oeorge         In  re 
Wright  JBiddulph  and  John  Wright,  as  trustees  and  exe-  | 

cutors  of   the  will   of  Anthony  Wright,  deceased ;  and    Executors' 
further  reciting,  that  several  parties  who  were  so  entitled 
to  the  15,000/.  secured  as  aforesaid,  were  desirous  that 
John  Wright  and  Edmund  William  Jerningham  should 
execute  and  give  to  them  a  declaration  of  trust  of  their 
respective  rights  and  interests  in  the  15,000/.,  which  they, 
John  Wright  and  Edmund  William  Jerningham,  had 
agreed  to  do  in  manner  thereinafter  mentioned ;  it  was 
witnessed,  that  in  pursuance  of  the  desire  and  agreement 
they,  John  Wright  and  Edward  William  Jerningham, 
did  thereby  jointly  and  severally  covenant,  declare  and 
agree  to  and  with  all  and  every  persons  and  person  whom 
it  might  concern,  that  they,  the  said  John  Wright  and 
Edmund  William  Jerningham,  would  stand  possessed  of 
and  interested  in  the  15,000/.  so  due  and  owing  and 
secured  to  them  as  aforesaid,  and  the  interest  which  had 
been  paid  or  accrued  due  thereon,  in  the  proportions  and 
according  to  the  priority,  and  in  manner   thereinafter 
stated,  that  is  to  say,  as  to  the  sum  of  3,000/.,  part  of 
the  15,000/.,  and  the  interest  thereof,  in  trust  for  Anthony 
George  Wright  Biddulph,  John  Wright  and  the  Rev. 
Dr.  Fryer,  as  trustees  under  the  will  of  the  Countess  de 
Front,  and  in  priority  to  the  sums  of  5,000/.  thereinafter 
next  mentioned ;  and  as  to  the  sum  of  5,000/.,  further  part 
of  the  15,000/.,  and  the  interest  thereof,  in  trust  for  Peter 
Campbell,  his  executors,  administrators  and  assigns,  in 
priority  to  the  sum  of  7,000/.  next  thereinafter  mentioned ; 
and  as  to  the  sum  of  7,000/.,  the  remainder  of  the  1 5,000/., 
and  the  interest  thereof,  in  trust  for  Edmund  Plowden, 
Anthony  George  Wright  Biddulph  and  John  Wright,  as 
trustees  and  executors  of  the  will  of  Anthony  Wright 

deceased. 
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deceased,  to  be  taken  and  paid  after  full  payment  and 
satisfaction  of  the  suips  of  3,000^  and  5,000/. 

According  to  the  Respondent's  evidence,  Edmnmd 
William  Jemingham  had  not  executed  the  last-men- 
Uoned  deed  poll,  nor,  in  fact,  at  any  time  prior  to  the 
Issuing  of  the  fiat,  any  cognisance  of  the  trusts  Co  which 
the  monies  standing  to  the  credit  of  the  executors  of  the 
Countess  de  Front  were  subject. 


The  fiat  issued  on  the  17th  of  December  1840. 

At  the  date  of  the  issuing  of  the  fiat  the  3,000/.,  part 
of  the  residuary  estate  of  the  Countess  de  FVant,  de- 
ceased, was  outstanding  upon  the  security  aforesaid,  and 
a  considerable  sum  was  due  firom  the  bankrupts  on  the 
account  entitled  ''  Executors  of  the  Countess  de  Front/* 
Dr.  Fryer,  as  the  then  solvent  executor  of  the  Countess, 
made  a  proof  against  the  joint  estate  of  the  bankrupts  fisr 
the  sum  of  4,806/.  <1^.  5d.,  and  for  the  purpose  of  making 
such  proof,  the  sum  of  3,000/,  so  lent  on  the  mortgage 
security  was  allowed  in  account  to  the  firm,  and  in  dimi- 
nution of  the  balance  which  would  otherwise  have  been 
due  from  the  firm  to  the  estate  of  the  Countess. 

Dr.  Fhfer  died  in  September  1843. 

In  185S,  a  suit  in  Chancery  was  instituted  by  Antionjf 
John  Wright  Biddulph,  to  have  the  respective  prioritiei 
of  the  several  other  parties  interested  in  the  15,000/.  and 
interest  secured  by  the  indenture  of  the  8th  of  May 
1834  ascertained,  and  the  trusts  of  the  deed  carried  into 
execution  under  the  direction  of  the  Court. 


By  an  order,  on  further  consideration,  made  in  this  suit 
on  the  1st  of  Jvly  1854,  after  directing  payment  of  cer- 
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tain  costs,  it  was  referred  to  the  chief  clerk  to  ascertain 
and  certify  the  amounts  remaining  due  to  the  several 
parties  interested  in  the  fund,  and  it  was  ordered,  that  out 
of  the  cash  which  would  be  remaining  to  the  credit  of 
the  cause  after  the  payments  previously  directed,  the 
amount  which  should  be  certified  to  be  due  should  be 
paid  to  the  respective  parties. 


1855. 

Ex  parte 
Barnbwall. 

In  re 

BiDDULFH. 

pE  Front's 

Executors* 

Case. 


Under  this  order  2,0^/.  9s.  5d.  had  been  paid  on 
account  of  the  sum  of  3,000/.  and  interest,  due  to  the 
estate  of  the  Countess  de  Front 

John  Wright  died  in  January  1855,  and  his  executor, 
as  the  personal  representative  of  the  Countess,  had 
tendered  against  the  separate  estate  of  Edmund  William 
Jemingham  the  proof  now  in  dispute,  which  was  for 
1,819/.  1&.  M.,  being  the  balance  of  the  3,000/.  and 
interest,  after  deducting  therefrom  the  2,0^/.  9«.  5d.  re- 
ceived under  the  decree. 

The  Appellants  prayed  by  their  petition  of  appeal,  that 
the  proof  might  be  expunged. 

Mr.  Amphleit  and  Mr.  EUiaoUi  in  support  of  the 
appeal. 


Mr.  Jemingham  had,  in  fact,  no  notice  of  any  trust 
affecting  the  3,000/.  But  if  he  had  inquired  and  ob- 
tained all  the  information  which  he  could,  what  would  it 
have  been  ?  Why,  that  the  3,000/.  formed  part  of  the 
clear  residue  of  the  testatrix's  estate,  and  that  Messrs. 
Biddulph  and  Wright^  and  Dr.  Fryer ^  were  beneficially 
entitled  to  it.  For  the  eighth  codicil  had  not  then  been 
proved.  The  three  persons  thus  beneficially  interested 
all  concurred  in  the  transaction,  and  consequently  no 

breach 
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1855. 

£r  parte 
Barmewall. 

In  re 

BlDDULPB. 

Db  Front's 

Executors' 

Case. 


breach  of  trust  can  be  considered  to  have  been  knowingly 
committed  or  participated  in  by  Mr.  Jemingham. 

Mr.  Cracknell  (with  whom  was  Mr.  Bacon),  for  the 
Respondents. 

First,  even  supposing  Dr.  Fryer  to  have  concurred  in 
the  investment,  still  the  executors  of  the  Countess  were 
described  as  such  in  the  banking  account,  and  Mr.  Jer- 
ningham  had  no  right  to  presume,  that  a  transaction  of 
this  description  was  a  proper  one  on  the  part  of  exe- 
cutors. He  made  no  inquiry  upon  the  subject,  and, 
however  the  case  might  have  stood  if  he  had  done  all  in 
his  power  to  ascertain  whether  the  transaction,  which 
was  primi  facie  a  breach  of  trust,  had  not  really  that 
character,  yet  as  he  made  no  inquiry,  and  a  breach  of 
trust  was,  in  fact,  committed,  his  assignees  cannot  be 
heard  to  allege  that  if  he  had  made  inquiry,  he  would 
not  have  learned  the  real  facts  of  the  case,  including  the 
existence  of  the  unproved  codicil,  and,  indeed,  the  con- 
fidence existing  between  the  parties  renders  it  highly 
probable  that  he  was  cognizant  of  it.  At  all  events, 
having  taken  upon  himself  to  deal  with  a  trust  fund,  in  a 
manner  not  prim&  facie  according  to  the  trust,  and  not 
having  made  any  endeavour  to  ascertain  whether  the 
trust  really  authorized  the  transaction,  he  took  subject 
to  the  liabilities  which  would  affect  a  trustee  regularly 
appointed.  One  of  these  is  a  joint  and  separate  liability 
in  all  who  participate  in  a  breach  of  trust.  But,  secondly, 
there  is  no  evidence  of  the  concurrence  of  Dr.  Fryer,  and 
consequently  there  was  a  breach  of  trust  independently  of 
the  trusts  declared  by  the  codicil. 

He  referred  to  Ex  parte  Gowers  (a),  and  Rachliam  v. 

Siddalldb). 

Mr. 


{a)  2  Deac,  207. 


(6)  1  Mac.  ^  Gar.  607. 
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Mr.  Amphlett,  in  reply. 

The  Lord  Justice  Knight  Bruce. 

As  the  will  and  the  codicils  originally  proved  were  the 
only  testamentary  instruments  proved  at  the  time  when 
the  transaction  in  question  took  place,  (the  codicil  of  the 
20lh  o[  Aprilf  which  declared  the  trusts  of  the  residuary 
estate  not  having  been  proved  till  after  the  bankruptcy,) 
I  think  that  the  assignees  are  entitled  to  have  the  case 
considered  as  if  the  codicil  of  the  20th  of  April  had 
never  existed.  So  considering  it,  I  conceive  that  the 
executors  for  every  purpose  at  present  material  must  be 
treated  as  residuary  legatees  merely ;  and  the  residuary 
estate  must  be  regarded  as  clear,  because  every  charge 
upon  it  had  been  satisfied,  except  those  created  by  the 
then  unproved  codicil.  In  this  view  of  the  case  it  is  re- 
duced to  a  question,  which  in  favour  of  the  Respondents 
I  assume  to  be  material,  viz.  the  question  of  Dr.  Fryer^s 
sanction  and  adoption  of  the  proceeding.  I  am  of 
opinion,  that  as  Dr.  Fryer  made  the  affidavit  of  1841 
on  the  occasion  of  the  proof,  and  as  he  died  in  1843, 
and  the  application  to  prove  now  under  consideration 
was  not  made  till  several  years  after  his  death,  when 
by  his  death  every  opportunity  of  obtaining  an  explana- 
tion had  been  lost,  it  is  just  to  assume  his  concurrence 
throughout.  I  think,  therefore,  that  no  breach  of  trust 
has  been  established  against  Mr.  Jerningham^  and  that, 
consequently,  the  proof  against  his  separate  estate  must 
be  expunged. 

The  Lord  Justice  Turner. 

I  also  think  that  this  proof  must  be  expunged.  It  is 
a  proof  against  the  separate  estate  of  one  partner,  in 
respect  of  money  drawn  out  of  an  account  standing  to 
the  credit  of  customers  of  the  firm,  and  the  ground  of  its 

Vol.  VI.  3  I  D.M.o.      admission 
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1855.       admission  is,  that  the  partner  used  the  money  of  the  cus- 
tomers,  afler  having  had  notice  that  it  was  trust  money, 
Barnewall.    in  a  manner  at  variance  with  the  trusts  affecting  it.     I 
In  re        think,  however,  that  the  only  persons  interested  in  the 
^   p        .'     balance,  so  far  as  then  appeared,  were  Mr.  Siddulph, 
Executors'    Mr.  John  Wright  and  Dr.  Fryer,     That  the  two  former 
concurred  in  the  application  of  the  money  is  beyond  all 
question,  and  I  think  that,  as  Dr.  Fryer  proved  for  the 
balance  after  deducting  the  3,000/.,  he  must,  in  the  ab- 
sence of  other  evidence,  be  considered  as  having  adopted 
the  loan.     The  trust  appears  to  me  to  have  been,  for  all 
material  purposes,  one  for  the  benefit  of  three  persons, 
of  whom  two  are  proved  to  have  concurred  in  the  trans- 
action, and  the  other  must  be  presumed  to  have  concurred 
in  it.     Under  these  circumstances,  I  think  that  the  proof 
cannot  stand. 


Proof  expunged.     Costs  out  of  the  estate. 
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ACCOMMODATION  BILLS. 

See  Bankruptcy,  2. 

ACCUMULATION. 

Bee  Thellusson  Act. 

ACKNOWLEDGMENT. 

See  Appropriation  op  Payments. 
Evidence. 
Statutes,  Construction  op. 

ACQUIESCENCE. 

See  Solicitor. 

ACT  OF  BANKRUPTCY. 
See  Bankruptcy,  1. 

ADJUDICATION. 

See  Bankruptcy,  15. 

ADMINISTRATION. 

See  Assets. 


ADMISSION. 

See  Evidence. 

Statutes,  Construction  of. 

ADVANCE. 

See  Will,  3. 

ADVOWSON. 
A  testator  devised  to  trustees  an 
advowson,  in  trust  to  sell  upon 
the  death  of  the  then  incumbent, 
and  to  divide  the  proceeds  be- 
tween seven  persons  equally  as 
tenants  in  common  : — Held^  on  the 
death  of  the  incumbent,  that  the 
right  to  present  was  vested  in  the 
seven,  and  they  not  agreeing 
among  themselves  as  to  its  exer- 
cise, that  it  must  be  determined 
by  lot  which  of  them  should 
nominate  the  clerk  to  be  then 
dl2 
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presented  by  the  trustees.     John- 
stone V,  Baber.  Page  439 

AGREEMENT. 
5ee  Patent,  !• 

Solicitor  and  Client. 

ANNUITY. 
See  Fraudulent  Deed. 

ANNULLING. 
See  Bankruptcy^  15. 

ANTICIPATION. 
See  Married  Woman. 

APPEAL. 

^'tfe  Bankruptcy,  1, 

CilARITY,  3. 

Officer. 

APPOINTMENT. 
Under  a  marriage  settlement*  the 
huaband  and  wife  had  a  power  of 
appointing  a  fund  among  their 
children,  and  in  default  of  ap- 
pointment^ or  so  far  as  it  did  not 
extend,  the  fund  was  to  go  to  the 
children  equally.  There  were  three 
children,  of  the  marriage.  An  ap- 
point eaeat  of  one- third  of  the 
fundi  waa  made  in  favour  of  one 
of  the  ehildlren,  yet  so  as  not  to 
afiect  the  tame  power  further  than 
to  the  extent  specified,  and  also, 
in  caae  of  no  complete  exerciae  or 
execation  of  the  same  power  or 
amlhovity  aa  to  the  share  of  the 
fund  not  affected  by  the  appokit- 
neiftty  ao  as  not  to  prejudice  or 
aliect  the  right  or  contingent  in- 
teffcsta  of  the  appointee  under 
the  proviso  for  accruer^  in  case  of 


the  death  of  any  or  either  of  the 
other  children,  in  such  manner  as 
specified  in  the  settlement,  and 
notwithstanding  that  in  case  of  no 
complete  appointment  the  then 
"  appointment  was  intended  to  be 
made  in  lieu  of  all  claims  and 
demands"  of  the  appointee  to  or 
for  any  original  or  principal  share 
of  the  fund : — Held,  that  the  ap- 
pointors must  be  taken  by  neces- 
sary implication  to  have  appointed 
the  other  two-thirds  to  their  two 
other  children,  and  that  the  ap- 
pointee vat  not  entitled  to  share 
in  such  two-thirds.  Foster  v. 
Cautley.  Page  55 

See  Power,  1,  2. 

APPROPRIATION  OF  PAY- 
MENTS. 
A,  being  indebted  to  fi.  on  three 
promissory  notes  wasmpplied  to 
by  B,  for  payment  OQ  account  of 
interest,  but  withoul  reiocring  to 
any  debt  in  particular :  in  conse- 
quence oTtbis  applicatioa  A.  paid 
5^L  :  at  the:  time  of  tbia  payaieDt 
two  of  the  notes  were  barred  by 
the  Statute  of  Limitations  and  one 
was  not  barred: — Held,  that  the 
payment  mast  be  altiibuted  as 
made  excluaively  ki  respect  of  the 
note  not  barred,  and  that  the  effect 
was  as  to  it  to  prevent  the  opera- 
tion of  the  Statute.  Nash  v. 
Hodgson,  474 

See  Pkincifal  and  Svaety. 

ASSETS. 
A  testator^  after  directing  payment 
of  all  his  debta^  devised  the  re- 
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sidue  of  his  freehold  and  copyhold 
estates  to  trustees,  upon  trust  to 
sell  and  absolutely  dispose  of  the 
same,  and  he  dir'ected  the  monies 
to  arise  from  such  sales  should  be 
deemed  to  be  part  of  his  personal 
estate,  and  that  the  rents  and 
profits  of  the  hereditaments,  till 
their  sale,  should  be  deemed  to  be 
part  of  the  annual  income  of  his 
personal  estate,  and  that  the  same 
monies,  rents  and  profits  should 
be  subject  to  the  disposition  there- 
inafter made  concerning  his  per- 
sonal estate  and  the  annual  in- 
come thereof  respectively;  and  as 
touching  his  personal  estate,  he  be- 
queathed the  same  to  the  trustees, 
upon  trust  to  invest  the  same  in 
consols  and  pay  certain  legacies. 
The  testator  made  no  disposition 
of  the  residue  of  his  estate : — 
Held,  impugning  the  authority  of 
Chilty  V.  Parker  (4  Bro.  C.  C, 
411),  and  approving  that  of  Ro- 
herU  V.  Walker  (1  Ru$s.  ^  Myl. 
752)t  that  the  real  and  personal 
estate  was  constituted  a  blended 
fund,  and  applicable,  pari  passu, 
in  payment  of  debts  and  legacies : 
— Held,  also,  that  the  heir  was  not 
entitled  <o  an  inquiry  as  to  the 
real  and  personal  estates,  with  a 
view  to  ascertain  the  amount  for 
which  he  was  liable  to  contribute, 
but  that  a  sale  of  such  real  estate 
must  be  made.     Simmons  v.  Rose. 

Page  411 
See  Exoneration. 


BANKERS. 
See  Bankruptcy,  12,  13. 

BANKRUPTCY. 

1.  Where  a  mortgagee  submitted  the 
question  of  the  validity  of  his  se- 
curity to  the  jurisdiction  of  the  com- 
missioner, on  an  application  of  the 
petitioning  creditor  to  set  it  aside : 
— Held,  that  the  commissioner  in 
deciding  the  question  was  acting 
judicially  and  not  as  an  abitrator, 
and  that  his  decision  was  subject 
to  appeal. 

An  assignment  of  the  machinery 
and  effects  of  a  trader  necessary 
for  carrying  on  his  trade,  and  com- 
prising all  his  property  except 
his  household  furniture  and  book 
debts,  which  were  of  small  value, 
he  being  at  the  time  in  insolvent 
circumstances  i^Held,  to  be  frau- 
dulent and  void  against  the  assig- 
nees on  his  becoming  bankrupt. 
Ex  parte  Bland,  In  re  Murgatroyd, 

Page  757 

2.  It  is  in  general  inexpedient  to  an- 
nex to  a  certificate  ft  condition 
that  it  shall  not  afiTord  protection 
against  particular  debts. 

Accommodation  bill  transactions  are 
not  regarded  with  favour,  and 
a  bankrupt  who  has  engaged  in 
such  dealings  must  expect  them 
to  be  subjected  to  a  rigid  inves- 
tigation ;  but  where  such  a  bank- 
rupt had  not  been  shown  to  have 
been  guilty  of  any  dishonesty,  or 
to  have  represented  that  the  bills 
were  not  accommodation  bills,  the 
Court  considered  such  transactions 
not  sufficient  ground  for  saspend- 
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^/V  Ummme/ikd,  A  r<  H'i-mmnntL 

imM  \f0.fjtmt  9aI'->^,  anri  prized  hy 

Usefitmt^  ami  M^nf^sntwrnA,  KM  %nU 
lkM>tM  i^^yoA^  U^r  fttniUf^  to  di»- 
Ii>i1>  m  Km  (M^ffTif  a  ftonpenAk^n  of 
hk  e^rtifiattf!  frpt  t^tetn  roooths 
mthmii  pffA^rcttan,  Ex  parte  Wat' 
miekf  fn  re  fVarwkk.  749 

4«  Where  «  bmnkniiH  has  been  neg- 
ligent^ CMfulenn,  fM%h,  improirident, 
#/f  hifinhf  there  rniiy  be  differences 
4tf  ofiinicm  «•  to  ^(ranting  him  a 
eertffic^fe  ««  to  itn  cIam,  or  as  to 
the  conililions(^fr<iny;  which  should 
)h^  unt}if%$'A\  lo  il.  f5ut  in  a  case 
where  there  had  been  wilful  false- 
hmnl  snd  di(ihonf;«ty  their  Lord- 
nhipfi,  revemirig  the  dcciiion  of  a 
ComntinnUmvrt  rrfimed  to  allow 
the  cerlincntr.  IJx  parte  Dobnon, 
In  r§  Stronff,  781 

/^«  Want  of  Hdrlity  in  a  solicitor 
rnnriot,  upon  n  qiimtion  of  ccrtifi- 
rtitn,  ho  viNitrd  with  rnrrcly  iilight 
|)rn(tlti(«N,  nnd  public  intcrcNt  being 
ronccrnrd  in  tho  umttcr,  no  pri- 
vnto  drnling  ciin  nn)uunt  to  n  con- 
donittion  of  tlu«  oflcncc. 

NVhrrp,  tht»rrforc,  Holicitors  received 
II  olic^nt'ii  ntonry  to  bo  invcdtcd  on 
l^oml  iiiHMirity,  and  applied  it  in 
rr-pnyinjj  to  one  of  tbrni  n  nuin 
which  ho  hntl  advanced  011  a  niorl- 
H«^^*  of  a  rovorsionary  interest  in  a 
trust  l\ind  (a  transfer  of  the  se- 


csvrxj  GO    c&e   Himc   ten^  pre- 


ftsTrrjrf  wbo  vaa  one  of  dMt 
fd  the  cniac  fonii,  pFocared  die 
emieiirreaee  o€  che  fn^^trmm.  ^oc 
cmacent,  ami  abo  tailda  eoHzuatees 
(ci>  wboutt  he  oever  ftwrfaw^  die 
tranaler)  ia  seHxw  oat  dke  fond, 
ar>i  thas  rcalued  the  nortga^ 
maaej  and  applied  it  to  his  own 
use,  boc  eottCTBoed  to  paj  tbe  io- 
terest  to  tbe  elient,  to  wlioiii  be 
represented  the  mortgage  as  still 
subaistii^: — Held,  the  solicitor 
baTing  become  bankrupt,  that  bis 
certificate  had  beoi  properly  re- 
fused, and  that  tbe  client's  bating 
continued  to  correspond  with  him 
after  discovering  tbe  misconduct, 
did  not  alter  tbe  case.  Ex  parte 
Selby,  In  re  Selby.  Page  785 

6.  In  1846,  L.  lent  a  sum  of  money 
to  P.,  to  enable  bim  to  purchase 
the  requisite  amount  of  shares  in 
two  public  companies  to  quah'fy 
him  for  the  ofBce  of  director  in 
each,  and  P.  assigned  the  shares  in 
both  the  companies  in  which  he 
had  become  director,  to  L,,  as  a 
security  for  the  loan.  The  quali- 
fication for  the  office  of  director  in 
one  of  the  companies,  which  was 
constituted  by  Act  of  Parliament, 
would  have  been  lost  by  the  dis- 
posal or  reduction  of  tbe  amount 
of  that  qualification,  and  the  pro- 
visions of  the  deed,  by  which  the 
other  company  was  constituted, 
required  that  its  Directors  should 
bt*  possessed  of  or  enutled  to  tbe 
requisite  amount  of  shares  in  their 
own   right.      In  /ime,   1854,  P. 
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signed  a  declaration  of  insolvency, 
upon  which  he  was  adjudicated  a 
bankrupt,  the  shares  then  stand- 
ing in  his  name,  but  five  days 
previously  L,  gave  notice  to  the 
directors  of  both  companies  of  the 
assignment  to  him.  At  the  time 
of  his  bankruptcy  P,  was  actually 
a  Director  of  one  of  the  companies, 
and  out  of  office  by  rotation  in  the 
other,  in  which  he  probably  would 
have  been  re-elected  : — Held,  that 
the  shares  iu  neither  company 
were  in  the  possession,  order  or 
disposition  of  P.  at  the  time  of  his 
bankruptcy,  with  the  consent  of 
the  true  owner.  Ex  parte  Little- 
da  le^  In  re  Pearse.  Page  714 

7.  Personal  service  of  a  trader 
debtor  summons  under  the  78th 
section  of  the  statute  12  Sc  13 
Vict.  c.  106,  means  showing  the 
original  summons  and  leaving  a 
true  copy. 

A  document  in  which  the  signature 
of  the  Commissioner  is  not  copied 
is  not  a  true  copy  of  the  sum- 
mons. 

An  omission  on  the  part  of  the 
trader  to  object  to  this  defect  at 
the  lime  of  the  service : — Held, 
no  waiver  of  the  objection  within 
the  80th  rule.  Ex  parte  TindalU 
In  re  Tindall.  741 

8.  A  covenant  by  sureties  that  the 
principal  debtor  would  pay  a  debt 
by  three  yearly  instalments,  held 
on  the  principal  debtor  becoming 
bankrupt  after  payment  of  the 
first,  and  before  the  time  for  pay- 
ment of  the  second  instalment,  to 
be  a  contingent  liability,  properly 


the  subject  of  a  claim  under  the 
168th  section.  Ex  parte  Bartvis, 
In  re  Strahan.  Page  762 

9.  A,^  and  B.  his  surety,  entered  into 
a  bond  for  payment  by  instalments 
of  a  debt  of  A.,  and  also  of  interest 
and  premiums  on  a  policy.  As  part 
of  the  same  arrangement  A.  and  C. 
(his  partner)  entered  into  a  counter 
security  to  B,  by  way  of  joint  cove- 
nant of  indemnity.  A,  and  C,  be- 
came bankrupt,  and  the  condition 
of  the  bond  having  been  fulfilled 
up  to  the  date  of  the  fiat,  was  after- 
wards broken  : — Held,  that  B,  who  ^ 
paid  the  amount  could  not  prove 
against  the  joint  estate  oTA.  and  C. 
on  the  counter  security.  Ex  parte 
Meyer,  In  re  Meyer.  775 

10.  Where  a  Defendant  to  an  action 
for  injury  to  the  Plaintiff's  pro- 
perty caused  by  the  explosion  of 
the  Defendant's  steam-engine,  con- 
sented at  the  trial  to  an  order  of 
reference,  and  the  award  was  not 
made  till  after  the  Defendant's 
bankruptcy  : — Held,  that  the  De- 
fendant had  not  before  the  bank- 
ruptcy contracted  a  liability  to  pay 
money  upon  a  contingency  within 
the  meaning  of  the  178th  section 
of  the  Bankrupt  Law  Consolida- 
tion Act.  Ex  parte  Todd,  In  re 
IVilliamson.  744 

1 1.  A  bankrupt  had,  in  consideration 
of  the  payment  of  a  sum  of  money 
to  him  by  the  vendors  of  goods, 
guaranteed  the  payment  of  the  pur- 
chase-money by  the  purchasers  ac- 
cording to  the  contract  of  purchase, 
viz.  by  the  due  honour  of  a  bill 
of  exchange  accepted  by  the  pur- 
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chasers.  The  bill  did  not  fall  due 
till  afler  the  fiat  issued  against 
the  guarantor.  On  its  being  dis- 
honoured:— Held^  that  the  vendors 
were  entitled  to  prove.  Ex  parte 
Brook,  In  re  Willis.  Page  771 

12.  Executors  had  a  balance  in  that 
character  with  bankers,  who,  (with 
the  customers'  consent,)  invested 
part  of  it  on  securities  not  of  a 
proper  description  for  an  invest- 
ment by  executors.  The  bankers 
made  no  inquiry  as  to  the  power 
of  the  executors  to  make  the  in- 
vestment, but  if  they  had  made 
the  inquiry  all  the  information 
which  they  would  probably  have 
been  able  to  obtain  would  have 
shown  that  the  executors  were 
residuary  legatees,  and  that  the 
balance  was  a  part  of  the  clear 
residue.  The  fact,  however,  was 
that  the  investment  was  a  breach 
of  trust,  there  being  a  codicil  which 
the  executors  had  kept  back,  but 
aflerwards  proved,  constituting 
them  trustees  only  :  —  Hild^  on 
the  bankers  becoming  bankrupt, 
that  they  had  not  so  participated 
in  the  breach  of  trust  as  to  entitle 
the  cestuis  que  trustent  to  prove 
against  their  separate  estates.  Ex 
parte  Bamewall,  In  re  Biddulphy 
De  Front's  Executors*  Case.      801 

13.  Where  two  Of  a  firm  of  bankers 
had  drawn  out  a  balance  standing 
to  the  account  of  customers  in  the 
character  of  executors,  and  had  in- 
vested it  in  the  names  of  them- 
selves and  two  other  trustees,  upon 
an  unauthorized  security  : — Hcld^ 
on  the  bankruptcy  of  the  bankers 


not  to  be  a  case  for  double  proof 
against  the  joint  estate  and  the 
separate  estates  of  the  two  part- 
ners. Ex  parte  Bamewallf  In  re 
Biddulph,  Wright* s  Executors*  Case. 

Page  795 

]  4.  A  trader  debtor  afler  having  on 
a  summons  under  the  78th  section 
admitted  the  demand  of  a  creditor, 
petitioned  under  the  211th  section 
for  an  arrangenr.ent,  and  obtained 
ex  parte  an  order  for  protection 
to  his  person  and'  property  from 
all  process  : — Hcld^  that  the  order 
did  not  protect  him  from  a  pe- 
tition for  adjudication  of  bank- 
ruptcy or  from  adjudication  there- 
on. Ex  parte  Walker,  In  re  Hay" 
mood.  lb% 

15.  Where  a  bankrupt^  who  had  exe- 
cuted a  trust  deed  for  the  benefit 
of  his  creditors,  had  obtained  an 
adjudication  against  himself,  the 
validity  of  which  was  open  to 
doubt,  the  Court  suspended  pro- 
ceedings under  it,  at  the  instance 
of  a  creditor  undertaking  to  apply 
for  an  adjudication  on  his  own  peti- 
tion, although  creditors'  assignees 
had  been  appointed  and  opposed 
the  application.  Ex  parte  Taylor, 
In  re  Weeks.  7S7 

BARON  AND  FEME. 
See  Married  Woh an. 

BENEFICE. 
A  registered  judgment  against  a  cler- 
gyman does  not  create  a  charge 
upon  his  benefice  entitling  the 
judgment  creditor  to  the  appoint- 
ment of  a  receiver  under  1  &  2 
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FicL  c.  110.     Hawkins  v.  Gather^ 
cole.  Page  1 

BILL  OF  COSTS. 
See  SoLiciTOB. 

BILLS  OF  EXCHANGE. 

See  Bankruptcy,  2. 

BREACH  OF  TRUST. 

See  Bankruptcy,  12,  13. 


CALL. 

See  Winding-up  Acts,  1. 

CERTIFICATE. 

See  Bankruptcy,  2,  3,  4,  5. 
Practice. 

CESTUIS  QUE  TRUST. 
See  Pleading. 

CHARGE. 
See  Benefice. 

CHARITY. 

1.  A  testatrix  by  her  will  directed  her 
executors,  as  opportunity  might 
offer,  to  apply  such  part  or  parts  of 
the  residue  of  her  personal  estate, 
as  by  law  might  be  legally  applied 
to  such  purposes,  in  the  endowment 
of  district  churches  or  chapels  in 
populous  parishes  : — Held,  affirm- 
ing the  decision  of  Vice-Chan- 
cellor  Wood,  that  this  gifk  was 
good,  not  being  within  the  pro- 
visions of  the  Statute  of  Mort- 
main. 

A  giA  of  personal  estate,  to  be  era- 
ployed  in  the  endowment  of  exist- 
ing churches   or  chapels,   is   not 


void  as  being  a  gifl  of  personal 
estate  to  be  laid  out  or  disposed 
of  in  the  purchase  of  land. 

A  similar  gift,  applicable  to  churclies 
and  chapels  to  be  hereafter  erected, 
would  be  supported,  semble. 

Shares  in  an  incorporated  Company 
are  not  an  estate  or  interest  in 
land  within  the  meaning  of  the 
Statute  of  Mortmain ;  nor  does 
it  make  any  difference  that  the 
Act  of  Parliament  incorporating 
the  Company  does  not  contain  a 
clause  declaring  the  shares  to  be 
personal  estate. 

Arrears  of  rent  are  not  an  estate  or 
interest  in  land  within  the  meaning 
of  the  Statute  of  Mortmain,  fVare 
V.  Cumberlege  20  Beav*  503,  over- 
ruled. Edwards  v.  Hall.    Page  74 

2.  The  assent  of  the  Charity  Com- 
missioners is  not  requisite  to  an 
application  for  the  disposal  of 
money  paid  into  Court  by  a  Rail- 
way Company  on  the  purchase  of 
land  belonging  to  a  charity. 

The  words  **  in  any  suit  or  matter  ac- 
tually pending"  in  the  17th  section 
ofthe  Charitable  Trusts  Act,  1853, 
refer  to  a  suit  or  matter  actually 
pending  at  the  time  of  the  appli- 
cation.    In  re  Lister* s  Hospital. 

184 

3.  When  an   estate   is   given   upon 

trust  to  pay  to  a  charity  an  income 
exactly  equal  to  the  then  rents, 
the  charity  is  entitled  to  the  benefit 
of  any  increase  ;  and  semble,  that 
the  same  rule  would  be  applied  if 
a  portion  of  the  rents  not  given  to 
the  charity  were  wholly  dedicated 
to  the  exoneration  of  rents  that 
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are  so  given  from  burdens  which 
would  otherwise  fall  on  them ;  but 
the  principle  does  not  apply  when 
the  amount  given  to  the  charity 
does  not  equal  the  amount  of  the 
rent  at  the  time. 

A  testator  in  1652  devised  Co  a  cor- 
poration a  farm,  which  he  described 
as  yielding  47/.  a  year,  in  trust 
and  con6dence  to  pay  three  annual 
sums  offtOL,  10/.  and  10/.  for  cer- 
tain speci6ed  charitable  purposes, 
but  subject,  as  to  the  20/.  per 
annum,  to  a  life  interest  which  he 
gave  in  it  to  his  sister.  He  also 
directed,  that  so  long  as  the  taxes 
for  the  maintenance  of  soldiers 
should  continue,  what  the  corpora- 
tion could  not  **  spare  out  of  over- 
plus of  rent,  viz.  7/ ,"  should  be 
deducted  out  of  the  annual  sums  in 
which  his  sister  was  not  interested. 
By  the  same  will  the  trustees  were 
directed  to  purchase  land  sufficient 
to  produce  a  certain  income,  the 
whole  amount  of  which  the  testator 
directed  to  be  applied  in  charity. 
The  rents  having  increased: — Held, 
that  the  whole  income  of  the  farm 
was  not  given  to  charity.  Held, 
also,  that  the  corporation  was  not 
entitled  to  the  whole  surplus,  but 
that  the  charity  was  entitled  to 
40-47ths,  and  to  have  all  necessary 
ordinary  expenses  of  taxes,  repairs 
and  costs  of  management  paid  out 
of  the  remaining  7-47ths  ;  and 
that,  subject  thereto,  the  7-47ths 
belonged  to  the  corporation  bene- 
ficially. 

Sembie,    that    it    is   the  duty  of  an 
'  appellate  jurisdiction  to  leave  un- 


disturbed a  decision  in  which  it 
is  not  thoroughly  persuaded  that 
there  is  error. 
Where  the  court  sees  clearly  the  in- 
tention of  the  founder  of  a  charitv, 
no  argument  founded  oo  length 
of  time  can  prevaul  against  it 
j1  Homey-General  v.  The  Corpora' 
lion  of  Beverley,  P^e  256 

See  EviOEKCx. 

CHIEF  CLERK. 
See  Practice. 

CLERGYMAN. 

See  Benefice. 

COMMITTEE. 

See  Winding-up  Acts,  2. 

COxMMON,  TENANT  IN. 

See  Advowson. 

COMPANY. 

See  Mine. 

Winding-up  Acts,  1. 

CONSIDERATION. 

See  Undue  Influence. 

Voluntary  Instrument. 

CONSTRUCTION. 

See  Appointment. 
Charity,  3. 

Statutes,  Construction  or. 
Will,  1,  2,  3,  4,  5,  6. 

CONTEMPT. 
See  Infant. 

CONTINGENT  DEBT. 
See  Bankruptcy^  8,  9,  11. 
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CONTINGENT  LIABILITY. 
See  Bankruptcy,  10. 

CONTRIBUTION. 

See  Assets. 
Pleading. 
Winding-up  Acts,  2. 

CONTRIBUTORY. 

See  Winding-up  Acts,  1. 

COPYRIGHT. 

Publishers  agreed  with  an  author  to 
print,  reprint  and  publish  a  work 
by  him  at  their  own  risk,  on  the 
terms  of  dividing  equally  with  him 
any  profits  that    there   might  be 
after  payment  of  all  expenses  ;  and 
that   if  all   the  copies  should   be 
sold  and  another  edition  should  be 
required,  the  author  should  make 
all  necessary  alterations  and  addi- 
tions,  and  the  publishers   should 
print   and  publish  a  second   and 
subsequent  editions  on  the   same 
terms.     After   the  publication  of 
the  first  edition  the   firm  of  the 
publishers  was  changed,  and  the 
interest   of  the   old    firm   in   the 
work  was  expressed  to  be  assigned 
to  the  new  firm.    The  author  pre- 
pared and  the  new  firm  published 
a  second  edition  without  any  new 
agreement    being     entered    into. 
•  Afterwards,  a  partner  in  the  new 
firm  (the  only  remaining  member 
of  the  old  firm)  became  bankrupt, 
and  his  assignees,  with  the  solvent 
partner,  sold  and  assigned  to  other 
law  publishers  all  the  interest  of 
the  firm  in  the  work  and  all  the 
unsold    copies  : — Held,   that   the 


purchasers  had  no  share  in  the 
copyright  of  the  work,  and  were 
not  entitled  to  an  injunction  to 
restrain  the  publication  of  a  third 
edition  by  another  publisher  with 
the  author's  concurrence,  the 
agreement  being  held  to  be  of  a 
personal  nature  on  both  sides,  and 
the  benefit  of  it  not  assignable  by 
either  party  without  the  other's 
consent.  Stevens  v.  Benning, 

Page  223 

COSTS. 
See  Solicitor. 

CREDITOR. 

See  Bankruptcy,  15. 
Fraudulent  Deed. 
Judgment,  1,  3. 
Winding-up  Acts,  1. 

CREDITORS'  SUIT. 
See  Decree. 

COUSINS. 

See  Will,  6. 


DEBTOR. 

See  Bankruptcy,  15. 

DEBTOR  AND  CREDITOR. 
See  Fraududent  Deed. 
Judgment  1,  3. 
Winding-up  Acts,  1. 

DEBTS. 
See  Assets. 
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DECREE. 
In  a  creditors'  suit  for  the  admini- 
stration of  real  estate,  subject  to  a 
mortgage  having  priority  to  the 
claims  of  creditors,  a  sale  of  the 
estate  free  from  the  mortgage  can- 
not be  directed  without  the  con- 
sent of  the  mortgagee,  whether  he 
is  a  party  to  the  suit  or  not.  If, 
however,  the  mortgagee  is  a  party 
to  the  suit,  the  direction  will  not 
be  made  in  the  common  alternative 
form,  namely,  that  the  property 
shall  be  sold  free  from  his  secu- 
rity if  he  concurs  in  the  sale,  and 
subject  to  it  if  he  does  not  concur; 
but  the  court  will  require  the 
mortgagee  to  elect  at  once  whe- 
ther he  will  concur  or  not.  fVic- 
kenden  v.  Ray  son.  Page  210 

See  Judgment,  1. 

DEVISE. 

See  Will,  7. 

DIRECTOR. 

See  Winding-up  Acts,  2. 

DISCLAIMER. 

See  Trustee  Act. 


EASEMENT. 
See  Public  Health. 

EVIDENCE. 

Where  a  tenant  of  land  for  life  or 
for  years  or  at  will  has  lands  of 
his  own  adjoining  to  that  which 
he  so  holds  as  tenant,  it  is  his  duty 
to  keep  the  boundaries  between 


them  clear  and   distinct,  so   that 
at  the  expiration  of  the  tenancy 
the  reversioner  or  remainderman 
may    be    able    without    difficulty 
to  resume  possession  of  what  be- 
longs  to  him,  and   if  the  person 
having  such  partial  interest  neg- 
lects   this   duty,   and   suffers  the 
boundaries  to  be  confused  so  that 
the  reversioner  or  remainderman 
cannot  tell  to  what  lands  he  is  en- 
titled, this  Court  will  give  relief  by 
compelling  the  persons  who  have 
occasioned  the  difficulty  to  make 
good  out  of  what  may  be  consi- 
dered   to   be  in  the  nature  of  a 
common  fund,  that  portion  of  it 
which  belongs  to  another ;  but  in 
order  to  obtain  this  relief  it  must 
be  shown  that  the  tenant  is  in  pos- 
session of  the  specific  land  origi- 
nally demised. 
An  information,  on  behalf  of  the  poor 
of  a  parish,  stated  an  agreement 
dated  in  1634,  by  the  then  Earl 
of  Portland,  which   recited,   that 
there  lay  in  his  park  at  R,  divers 
parcels  of  land,  which  contained 
about  six  and  a  half  acres,  and  be- 
longed to  the  poor  of  the  parish, 
for  which  lands,  lying  dispersed  in 
his  grounds,  being  theretofore  or- 
dained   for   good   and   charitable 
uses,  the  Earl  was  desirous  to  give 
a  full  yearly  rent  and  satisfaction, 
and  thereby  promised  and  agreed 
to  pay  to  the  churchwardens  and 
overseers  of  the   parish    for   the 
time  being  yearly  the  sum  of  6/. ; 
and   the   Earl    thereby    promised 
and  agreed  to  make  such  further 
assurance   thereof  as  by  counsel 
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shoold  be  advised,  and  to  set  out 
sufficient  land  of  a  better  value 
for  performance  thereof,  which  he 
vrould  either  tie  for  tlie  payment 
of  the  yearly  rent,  or  otherwise 
assure  and  convey  to  sach  person 
and  persons  and  their  heirs  as  by 
the  vestry  of  the  parish  should  be 
nominated  to  be  feofiees  in  trust 
for  the  same.  No  conveyance  was 
shown  to  be  made  in  pursuance  of 
this  agreement ;  but  it  was  in  evi- 
dence, that  the  park  of  the  Earl, 
including  the  six  and  half  acres, 
originally  consisted  of  550  acres, 
of  which  the  Defendant  was  in 
possession  of  thirty-one,  his  prede- 
cessors in  the  estate  having,  since 
1786,  covenanted  to  indemnify  the 
purchasers  of  the  other  portions  of 
the  park  from  tlie  payment  of  the 
annua)  rent  of  6/.,  which,  in  all 
the  conveyances  since  1786,  was 
described  as  an  annual  rent-charge 
paid  to  the  parish,  but  which  in 
the  parish  books  was  exprcised  to 
have  been  received  for  rent  of 
parish  land.  In  the  year  1849  the 
Defendant's  ancestor  had  accepted 
a  receipt  for  llie  61,  as  for  "  rent 
for  parish  land :" — Heldj  that  in 
order  to  make  the  payment  operate 
as  an  estoppel,  so  as  to  prevent 
the  Defendant  disputing  the  fact 
that  the  six  and  a  half  acres  formed 
part  of  his  estate,  it  was  essential 
to  make  out  that  the  payments 
had  been  from  time  to  time  made 
by  him  and  his  predecessors  as 
for  rent  for  land  of  which  he  and 
they  were  tenants^  and  therefore 
having  regard  to  the  only  evidence 


adduced  by  the  Relators,  namely, 
the  entries  in  the  parish  books, 
the  Defendant  was  not  estopped 
from  denying  that  he  was  possessed 
of  the  six  and  a  half  acres  of  land 
originally  demised  by  the  parish 
to  the  Earl. 

Although  the  title-deeds  of  a  person 
seised  of  land  are  not  in  general 
admissible  in  evidence  against  third 
persons  to  prove  the  truth  of  the 
facts  therein  asserted,  yet,  where, 
as  in  the  present  case,  they  are 
offered  to  show,  not  that  a  certain 
sum  was  due  and  paid  for  a  rent- 
charge,  and  not  for  rent  of  land  in 
the  occupation  of  those  who  made 
the  payment,  but  to  show  what  the 
intention  in  making  that  payment 
probably  was,  and  what  they  sup- 
posed their  rights  and  liabilities 
to  be,  the  deeds  are  clearly  admis- 
sible. 

Where,  as  in  this  case,  a  person 
makes  a  payment  expressly  or  im- 
pliedly on  account  of  something 
else  than  the  rent  of  land  of  which 
he  is  tenant,  such  a  payment  is 
not  a  payment  of  rent  within  the 
48th  section  of  the  act  3  &  4  Will. 
4,  c.  27,  and  under  such  circum- 
stances a  defence  founded  on  that 
statute  is  a  complete  bar.  AHoT' 
ney-  General  v .  Stephens.  Page  111 
See  Undue  Influence. 

EXCHEQUER   LOAN 
COMMISSIONERS. 

See  Statutes,  Construction  of. 

EXECUTORY  DEVISE. 
See  Will,  7. 
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EXONERATION. 
A  mortgagor  devised  his  real  and 
personal  estate  to  his  wife  ;  she 
died  without  paying  off  the  mort- 
gage : — Held  in  a  case  not  falling 
within  the  Act  17  &  18  Vict.  c.  113 
that  her  heir  was  not  entitled  to 
to  have  the  mortgage  paid  out  of 
the  personal  estate  of  the  mort- 
gagor. The  decision  in  Scott  v. 
Beecher  (5  Madd.  96)  followed. 
Stvamson  v.  Swainson,  Page  648 
See  Assets. 


FEES. 
See  Officer. 

FEME  COVERT. 
See  Married  Woman. 

FISHERY. 
See  Public  Health. 

FORFEITURE. 

See  Mine. 

FRAUD. 
See  Bankruptcy,  3. 
Solicitor. 
Undue  influence. 
Vendor  and  Purchaser. 

FRAUDULENT  DEED. 
A  trader,  being  in  insolvent  circum- 
stances, agreed  to  sell  his  business 
and  stock-in-trade  in  consideration 
of  a  money  payment,  and  that  the 
purchaser  should,  during  the  joint 
lives  of  the  trader  and  his  wife. 


pay  the  former  an  annuity  equal 
to  one-fourth  of  the  profits,  and  a 
contingent  annuity  to  the  wife  if 
she  survived  her  husband  equal  to 
one-sixth   of    the   profits.      The 
trader  having  died,  and  a  credi- 
tor's suit  having  been   instituted 
for  the  administration  of  his  as- 
sets:— Held,  that  the  annuity  to 
the  wife  was  void  as  against  cre- 
ditors under  the  act  13  Eliz.  c  5, 
and  that  it  was  quite  competent  for 
the  creditor  to  impeach  the  annuity 
without  seeking  to  set  aside  the 
whole  transaction  of  which  it  was 
a  part ;  and  there  was  a  provision 
in  the  decree  that  it  was  to  be  with- 
out prejudice  to  any  claim  of  the 
widow  upon  the  estate  of  her  hus- 
band if  there  should  ultimately  be 
a  surplus  after  payment  of  cre- 
ditors.    French  v.  French. 

Page  95 
See  Bankruptcy,  1. 
Judgment,  3. 


GIFT. 

See  Voluntary  Instrument. 

GIVING  TIME. 

See  Principal  and  Surety. 

GROUND  RENT. 

See  Vendor  and  Purchaser, 

GUARANTEE. 
See  Bankruptcy,  11. 
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HEALTH. 

See  Public  Health. 

HEIR. 

See  Assets. 

Trustee  Act, 

HOUSE  OF  LORDS. 
See  Officer. 

HUSBAND  AND  WIFE. 
See  Married  Woman, 


IMPLICATION. 

See  Appointment. 

INADEQUACY. 

See  Undue  influence, 

INCUMBRANCE. 

See  Exoneration. 
Judgment,  1,  2. 

INFANT. 
On  a  petition  by  a  female  infant, 
under  the  act  18  &  19  Vict.  c.  43, 
praying  a  reference  to  approve  of 
a  proper  settlement,  and  stating 
that  the  intended  marriage  had  the 
sanction  and  approbation  of  the 
infant's  father,  the  Lord  Chan- 
cellor made  the  order  without  di- 
recting any  inquiry  as  to  the  pro- 
priety of  the  marriage.  The  pro- 
visions of  the  act  do  not  impose 
on  the  Court  any  other  duty  than 
that  of  looking  to  the  propriety  of 
the  settlement,  though  this  may 
sometimes  lead  to  an  inquiry  as  to 


all    the   circumstances   connected 
with  the  marriage.     In  re  Dalton. 

Page  201 

INJUNCTION. 
A  manufacturer  who  has  adopted  a 
trade  mark  to  designate  some  par- 
ticular article  as  made  by  him  has 
a  right  to  the  assistance  of  the 
Court,  to  prevent  any  one  from  so 
using  the  same  or  any  similar  mark 
as  to  induce  purchasers  to  believe, 
contrary  to  the  fact,  that  they  are 
buying  that  particular  article  to 
which  the  mark  was  originally 
applied.  In  a  case,  however,  where 
the  mark  consisted  of  a  label  in  a 
certain  form,  and  it  was  shown 
that  in  very  many  instances  labels 
the  same  as,  or  similar  to  it,  might 
be  sold  for  a  legitimate  purpose, 
the  Court,  in  the  absence  of  any 
proof  of  actual  fraud,  refused  to 
restrain  the  printing  and  sale  of 
such  labels  until  the  manufacturer 
who  alleged  that  they  were  used 
for  a  fraudulent  purpose  had  esta- 
blished his  case  by  an  action  at 
law.  Farina  v.  Silver  lock,  214 
See  Copyright. 
Public  Health. 

INSOLVENT. 
The  devisee  of  an  insolvent  debtor 
who  had  taken  the  benefit  of  the 
act  5  &  6  Vict,  c.  116,  and  who 
had  obtained  a  release  in  full  from 
all  his  creditors  : — Held,  entitled 
to  sustain  a  bill  in  equity  in  re- 
spect of  surplus  real  property 
which  had  been  conveyed  by  the 
Official  Assignee,  without   going 
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through  the  process  of  applying  i 
to  tlie  Insolvent  Coart  for  an  order 
re- vesting  the  property  in  the  as- 
signee of  the  insolvent.     J  fearing 
V.  Eliis.  Page  596 

See  Judgment,  1. 

ISSUE. 

See  Will,  5. 


JOINT  AND  SEPARATE  DEBT. 
See  Bankruptcy,  12,  1.1. 

JOINT-STOCK  COMPANY. 

See  Winding-up  Acts,  1,  2. 

JUDGMENT. 
1.  A  decree  in  equity  for  the  pay- 
ment by  the  Defendant  to  the  Plain- 
tiff of  a  sura  of  money  on  or  before 
a  certain  day : — Held,  in  reference 
to  the  provisions  of  the  Act  1  &  2 
Vict,  c.  110,  not  to  confer  any 
priority  as  against  a  deed  exe- 
cuted by  the  Defendant,  convey- 
ing his  freehold  estate  in  a  register 
county  to  trustees  for  t)ie  benefit 
of  his  creditors^  or  as  against  a 
vesting  order  made  in  the  Defend- 
ant's insolvency,  the  deed  having 
been  executed,  and  the  vesting 
order  having  been  made,  pre- 
viously to  the  registration  of  the 
decree : — Heldt  also,  that  the  non- 
registration of  the  deed  and  of  the 
vesting  order  until  after  the  regis- 
tration of  the  decree  was  imma- 
terial, it  being  proved  that  the 
Plaintiff  had  notice  of  the  deed 


and  of  the  Testing  order  when  he 
registered  the  decree.  Lee  v. 
Green*  Page  155 

2.  A.f  B.  and  C.  were  judgment  cre- 
ditors of  Z).  A,  and  B,  having 
priority  to  C.  A,  and  B.  subse- 
quently omitted  to  re-register  their 
judgments  within  five  years  from 
their  previous  registration.  C  duly 
registered  within  the  five  years : — 
Heldf  that  A',  and  fi.  did  not  there- 
by lose  their  priority  to  C 

The  effect  of  the  provisions  of  the  4th 
section  of  the  act  2  &  3  Vict.  c.  1 1 
is  to  deprive  the  judgment  creditor 
who  omits  to  re-register  within  five 
years  of  protection  agaiast  subse- 
quent purchasers,  mortgagees  and 
creditors^  but  not  to  alter  his  posi- 
tion as  to  previous  parchasers, 
mortgagees  and  creditors. 

The  circumstance  that  a  re-registra- 
tion is  not  within  five  years  from 
the  previous  registration  does  not 
make  it  ineflectaal  as  against  sub- 
sequent purchasers,  mortgagees 
and  creditors. 

The  decision  in  Shaw  v.  Neale  (20 
Beao,  157),  as  to  effect  of  omitting 
to  re -register  within  five  years, 
observed  upon  and  in  substance 
overruled.  Beaton  y.  The  Earl  of 
Oxford,  492 

d.  In  a  suit  to  settle  the  priorities  of 
incumbrancers  on  a  testator's  es- 
tate, the  Chief  Clerk  by  his  certifi- 
cate found  a  voluntary  settlement 
ranking  1,  and  A,  and  B,  judgment 
creditors  ranking  2  and  5,  but  he 
also  found  that  B*$  judgment, 
which  was  before  the  Act  1  &  2 
Vict,  c.  110,  was  of  prior  date  to 
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the  voluntary  settlement : — Held, 
that  although  as  between  A,  and 
B.  the  former  upon  a  question  of 
registration  was  entitled  to  pri- 
ority, yet  that  independently  of 
such  question,  and  having  regard 
to  the  date  of  the  vohmtary  set- 
tlement and  to  the  provisions  of 
the  6th  section  of  the  Act  2  Vtct, 
c,  11,  B»  was  prior  both  to  the 
vohintary  settlement  and  to  A. 

A  judgment  creditor  is  not  a  pur- 
chaser within  the  meaning  of  the 
statute  27  El'iz,  c.  4,  and  has  there- 
fore no  title  on  that  ground  to  set 
aside  a  prior  voluntary  settlement. 

The  13th  section  of  the  Act  1  & 
2  Vict.  c.  1 10  does  not  confer  on 
the  judgment  creditor  any  right 
against  a  person  claiming  under  a 
voluntary  settlement  previously 
made  by  the  judgment  debtor. 
The  decision  in  Watts  v.  Porter 
(3  E,  8f  B,  743)  observed  upon. 
Beavan  v.  The  Earl  of  Oxford, 

Page  507 
See  Benefice. 


LAND. 
See  Public  Health. 

LEGACY. 

See  Assets. 
Will,  1,  4. 

LENGTH  OF  TIME. 

See  Charity,  3. 
Evidence. 
Solicitor. 
Vol.  VI. 


LIMITATIONS. 
See  Appropriation  of  Payments, 

Charity,  3. 

Evidence. 

Statutes,  Construction  of. 

Will,  5. 

LUNATIC. 

Where  the  tenant  in  tail  in  posset- 
sion  is  a  lunatic,  the  Lord  Chan- 
cellor has  authority  under  the  act 
3  &  4  IVilL  4,  c.  74,  to  consent  to 
the  first  tenant  in  tail  in  remainder 
barring  the  subsequent  limitations, 
on  a  proper  case  being  made  out 
for  the  exercise  of  that  authority. 
The  decisions  in  the  cases  of  72* 
Blervkt  (3  Mylne  ^  Keen,  250),  and 
Re  IVood  (3  Mylne  ^  Craig,  266) 
overruled.     In  re  Blewitt, 

Page  187 


MANAGING  COMMITTEE. 

See  Winding-up  Act,  3. 

MARRIED  WOMAN. 
A  testator  gave  a  legacy  to  a  married 
woman  upon  condition  that  she 
conveyed  within  twelve  months  an 
estate  devised  to  her  by  another 
testator  for  her  separate  use  with 
a  clause  against  anticipation:— 
Held,  that  the  Court  had  no  power 
to  interfere  for  the  purpose  of 
enabling  the  married  woman  to 
comply  with  the  condition,  though 
to  have  done  so  would  have  been 
greatly  for  her  benefit*  The  de- 
3  K  p.M.a* 
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cision  in  fValiyf.  Wall (\ 5 Sim. 513) 
observed  upon.  Robinson  v.  Wheel- 
wright. Page  ^35 

MINE. 

Ao  adventurer  in  a  Mining  Com- 
pany, the  rules  of  wliich  did  not 
contain  any  provision  for  the  for- 
feiture of  shares  on  non-payment 
of  calls,  received  notice  from  his 
co-adventurers  and  co- lessees  of 
the  miaeSy  that  unless  his  arrears 
of  calls  were  paid  up,  his  shares 
would  be  forfeited  on  a  Hpecified 
day.  He  replied  by  denying  the 
right  to  forfeit  his  shares.  A  re- 
solution extending  the  time  for 
payment  was  then  communicated 
to  him,  to  which  he  replied  by 
denying  the  right  to  deprive  him 
of  his  share  in  the  lease.  Some 
months  after  the  extended  time 
had  expired,  he  received  from  the 
co-adventurers  another  application 
for  payment  of  his  arrears,  of  which 
he  took  no  notice  until  more  than 
six  months  had  elapsed,  when  he 
claimed  to  be  still  a  partner.  Two 
years  afterwards  he  filed  a  bill  for 
an  account: — Held,  that  he  was 
entitled  to  be  still  considered  a 
partner. 

Although  mining  partnerships  differ 
in  many  respects  from  others,  and 
it  would  be  often  unjust  to  allow  a 
partner  to  participate  in  the  suc- 
cess of  such  a  speculation  who  had 
omitted  to  contribute  to  it  while 
doubtful,  it  would  be  scarcely  less 
unjust  to  allow,  in  all  cases,  the 
partners  who  have  paid,  as  against 
one  who  has  not,  to  take  the  law  into 


their  own  hands  and  appropriate 
to  themselves  the  whole  profits. 
Every  such  case  depends  on  its  own 
circumstances,  and  particularly  on 
the  question  wl^etber  there  has 
been  a  purpose  of  abandonment 
on  the  part  of  a  partner  in  default. 
Hart  v.  Clarke.  Page  232 

M ISREPRESENT  ATION. 
Sfe  VsHDoa  and  Purchasxr. 

MORTGAGE. 

A  mortgagor,  having  made  two  suc- 
cessive mortgages  of  bis  estate  to 
different  persons,  purchased  the 
estate  from  the  first  mortgagee 
selling  under  a  power  of  sale  con- 
tained in  his  mortgage:  the  pur- 
chase-money was  not  sufficient  to 
pay  off*  the  first  mortgage: — HeU 
that  the  mortgagor  coiild  not  by 
this  purchase  defieat  the  title  of 
the  second  mortgagee. 

Whether  this  would  be  the  case  if  the 
estate  had  been  sold  to  a  stranger 
and  subsequently  purchased  from 
such  stranger  by  the  mortgagor, 
queer e.     Otter  v.  Lord  Faux. 

Page  638 
See  Decree.  * 

Exoneration* 
Statutes,  Construction  of. 

MORTMAIN. 
See  Charity,  1. 


NOTICE. 
See  Judgment,  1 . 
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NUISANCE. 

See  Public  Health. 


ORDER  AND  DISPOSITION. 
See  Bankruptcy,  6. 


OFFICER. 

On  the  death  of  an  usher  of  the 
Court  in  1702,  a  large  sum,  for 
which,  as  usher,  he  was  account- 
able, was  due  from  him.  In  a 
suit  instituted  for  the  administra- 
tion of  his  estate,  more  than  suffi- 
cient was  realized  to  liquidate 
the  amount,  and  all  sums  actually 
claimed  were  paid.  In  1719  the 
Court  ordered  a  fund  sufficient 
to  answer  the  unclaimed  sums 
to  be  invested,  and  directed  the 
interest  to  be  paid  to  the  repre- 
sentative of  the  deceased  usher 
until  further  order.  Similar  orders 
for  payment  of  the  interest  were 
from  time  to  time,  down  to  1833, 
made  on  the  application  of  the 
existing  representative  of  the 
usher;  and  in  1854,  a  petition  was 
presented  for  the  same  purpose  by 
the  then  representative.  On  a  full 
4  discussion  of  the  case,  and  on  the 
petition  being  amended,  an  order 
was  made  for  the  transfer  to  him 
of  the  principal  fund. 

Whether  there  can  be  an  appeal  to 
the  House  of  Lords  upon  a  mat- 
ter relating  to  the  Suitors*  Fund, 
qucere,  by  the  Lord  Chancellor. 
Trevor  v.  Blucke,  Page  170 


ONUS  PROBANDI. 
See  Undue  Infi:ubnce. 


PARTIES. 

See  Insolvent  Pleading. 

PARTNERS. 
See  Bankruptcy,  12,  13. 

PARTNERSHIP. 
See  Mine. 

PATENT. 

1.  An  agreement  was  entered  into 
between  four  persons  who  were 
interested  in  certain  Patents  and 
Inventions  relating  to  Gutta  Per- 
cha,  that  all  Patents  taken  out,  or 
in  the  course  of  being  taken  or 
intended  to  be  taken  out,  or  that 
might  at  any  time  thereafler  be 
taken  out  by  any  or  either  of 
them,  or  on  account  of  and  for  the 
benefit  of  any  or  either  o£  them 
in  relation  to  the  preparation  and 
application  of  Gutta  Percha,  or 
the  manufacture  of  any  articles 
therefrom,  should  be  assigned  to 
trustees  and  held  for  their  com- 
mon benefit.  Subsequently  one 
of  the  parties  took  out  a  Patent 
for  '*  Improvements  in  Apparatus 
and  Machinery  for  giving  Shape 
and  Configuration  to  Plastic  Sub- 
stances,'* and  refused  to  assign  the 
Patent  to  the  trustees,  alleging 
that  it  was  not  comprised  in  the 
agreement :  —  Held,  that  the  Patent, 
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80  far  as  it  related  to  Gutta  Perclia, 
was  subject  to  the  trusts  of  the 
agreement,  and  that  it  could  not 
be  treated  as  not  being  so,  be- 
cause it  was  for  machinery  which 
might  be  applied  to  the  manufac- 
ture of  articles  of  Gutta  Percha 
and  not  for  the  manufacture  of 
any  such  articles.  Bewley  v.  Han- 
cock.  Page  391 

2.  A  contractor  for  certain  harbour 
works  had  in  the  progress  of  his 
undertaking  invented  an  apparatus 
which  greatly  facilitated  the  works, 
but  which  could  only  be  tested  in 
a  place  accessible  to  the  public. 
After  having  used  the  apparatus 
for  four  months  in  the  progress  of 
the  works,  he  applied  for  a  patent : 
^—Heldt  that  such  user  amounted 
to  a  dedication  to  the  public,  and 
that  he  was  not  entitled  to  a  Pa- 
tent.      In  re   Adamson's   Patent. 

Page  420 

3.  An  application  under  the  2nd 
section  of  the  Act  16  /fe  17  Vict, 
c.  115,  for  the  inspection  of  the 
provisional  specification  of  certain 
Letters  Patent,  on  the  ground  that 
the  subject-matter  was  the  same 
as  that  for  which  the  applicant 
had  obtained  a  Patent,  refused. 

Letters  Patent  sealed  in  a  case  where 
the  evidence  shewed  great  simi- 
larity between  the  alleged  inven- 
tion and  one  for  which  a  Patent 
was  already  in  force.  In  re  Tol- 
son's  Patent,  Page  422 

PAYMENT. 
See  Appropriation  of  Payments. 


PENDING  PROCEEDING. 

See  Charity,  2. 

PLAINTIFF. 
See  Insolvent, 

PLEADING. 

Although  one  of  two  executors  or 
trustees  may  sue  the  other  exe- 
cutor or  trustee  for  contribution 
in  respect  of  a  breach  of  trust 
without  making  the  cestuis  que 
trust  parties  to  the  suit,  yet  where 
such  cestuis  que  trust  have  par- 
ticipated in  the  breach  of  trust, 
they  are  necessary  parties.  Jesse 
V.  Bennett,  Page  609 

See  Insolvent. 

POWER. 

1.  A  donee  of  a  power  of  appoint- 
ment by  deed  or  will  appointed  by 
deed  the  whole  fee,  reserving  a 
power  of  revocation  and  new  ap- 
pointment, exercisable  by  deed. 
By  a  subsequent  deed  she  re- 
voked the  uses,  trusts  and  powers 
limited  and  appointed  by  the  for- 
mer appointment,  and  appointed 
the  whole  fee,  reserving  a  power 
of  revocation  and  new  appoint- 
ment, exercisable  by  deed.  By  a 
third  deed  she  revoked  the  uses, 
trusts  and  powers  limited  and  ap- 
pointed by  the  last  appointment, 
but  declared  no  new  uses  : — Held, 
that  she  had  not  by  these  deeds 
precluded  herself  from  exercis- 
ing the  original  power  by  way 
of  testamentary  appointment. 

A  power  is  not  necessarily  exhausted 
by  a  revocable  appointment,  and 
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if  such  an  appointment  is  revoked 
without  having  been  acted  upon, 
the  power  is  generally,  if  not 
universally,  still  exercisable. 

A  power  of  appointment  by  deed  or 
will  is  a  single  power. 

A  power  of  revocation  and  new 
appointment  confers  two  distinct 
powers  which  may  be  exercised  at 
different  times.  Montague  v.  Kaler 
(8  Exch.  507)  approved  of.  Evans 
V.  Saunders.  Page  654^ 

2,  A  donee  of  a  power  of  appoint- 
ment over  a  gross  sum  of  money 
which  in  default  of  appointment 
was  to  be  divided  equally  among 
her  children,  appointed  a  specific 
sum  which  she  described  as  being 
**  part  of"  the  gross  sum  ;  but  she 
did  not  make  any  appointment  of 
the  residue.  The  gross  sum  prov- 
ing deficient : — Heldf  that  the  spe- 
cific sum  appointed  was  to  be  paid 
in  full,  and  not  rateably  out  of  the 
deficient    gross    sum.       Booth   v. 

Page  613 
See  Appointment. 


Alington, 


PRACTICE. 

On  an  inquiry  directed  at  the  hearing 
the  chief  clerk  certified  that  the 
advance  of  the  2,000/,  was  a  gift 
and  not  a  loan  : — Held^  that  what- 
ever effect  this  certificate  might 
have  on  the  hearing  on  further 
consideration,  it  could  not  be  dis- 
puted by  a  party  who  had  neither 
taken  out  a  summons  nor  moved 
to  have  it  varied.  Smith  v.  Arm- 
strong, Page  150 
See  Bankruptcy,  7. 
Infant. 


PRECATORY  WORDS. 
See  Will,  2. 

PRESENTATION. 

See  Advowson. 

PRESUMPTION. 

See  Evidence. 

Undue  Influence. 

PRINCIPAL  AND  SURETY. 
Indorsees  of  bills  of  exchange  as  a 
security  for  a  floating  balance  due 
on  the  accounts  between  them  and 
the  drawer  had  notice  that  the  ac- 
ceptor was  a  surety  for  the  drawer. 
They  afterwards  entered  into  an 
agreement  with  the  latter  that  the 
existing  debt  should  be  liquidated 
by  the  drawer  building  for  them 
certain  ships,  and  should,  in  the 
meantime,  be  secured  by  a  policy 
of  assurance  : — Held,  1.  That  time 
was  thus  given  to  the  principal 
debtor,  and  that  the  surety  was 
released  in  equity,  if  not  at  law 
also.  2.  That  a  creditor  who 
holds  a  floating  guarantee  from  a 
surety  cannot,  without  the  surety's 
consent,  give  time  to  the  principal 
debtor  as  to  a  portion  of  the  debt^ 
without  reserving  the  creditor's 
rights  against  the  surety,  and  yet 
hold  the  surety  liable  for  that 
portion.  3.  That  whether  the 
acceptor  could  or  could  not  use, 
by  way  of  defence  to  an  ac- 
tion by  the  holders  of  the  bills, 
the  giving  of  time  by  them  to  the 
drawer,  he  was  not  bound  to  do 
so,  but  might  (at  the  risk  of  costs) 
defend  the  action  on  other  grounds. 
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and  also  institute  a  suit  for  equit- 
able relief  and  an  injunction  to 
restrain  the  proceedings  at  law, 
though  if  the  matter  had  been 
pleaded  at  law,  and  the  court  of 
law  had  adjudicated  on  the  plea, 
the  case  might  have  been  different. 
Davies  v.  Stainbank,  Page  679 
See  Bankruptcy,  8,  9. 

PRIORITY. 
See  Judgment,  1}  2>  3. 

PROCESS. 
5m  Ban  KRUPTCY,  14. 

PROOF. 
See  Bankruptcy,  10,  11,  12,  IS. 

PROTECTION. 
See  Bankruptcy,  14. 

PROTECTOR. 

See  Lunatic 

PUBLIC  BODY. 
See  Public  Health. 

PUBLIC  COMPANY. 

See  Statutes,  Construction  of. 

WiNDiNO-up  Acts,  I,  2. 

PUBLIC  HEALTH. 

Under  the  45th,  46th  and  145th 
sections  of  the  "  Public  Health 
Act,  1848,"  providing  that  the 
local  boards  may  make  necessary 
sewers  through  or  under  any  lands 
whatever,  and  cause  them  to  be 
emptied  into  such  places  as  may 
be  fit  and  necessary,  provided  that 
nothbg  in  the  act  shall  authorize 


the  boards  to  use,  injure  or  inter- 
fere with  any  watercourse,  stream, 
river,  &c.  in  which  the  owner  of 
any  lands  may  be  interested,  with- 
out the  consent  of  such  owner : — 
Held^   1.    That  persons  having  a 
right  to  watering-places  in  a  river 
adjoining  their  lands  for  the  use 
of  their   cattle,  are  interested  in 
the  river  within  the  meaning  of 
the  proviso,  but  would  not  be  able 
to  maintain  an  action  for  an  inter- 
ference with  their  rights,  unless 
they  were  injured  by  such  inter- 
ference.     2.    That   works   of  a 
Local  Board  oi  Health  producing 
an  outfall  of  the  sewage  of  a  town 
above  such  a  watering-place  was 
such  an  interference  as  to  cause 
injury  to  the  landowners,  but  that 
whether  this  was   established  or 
not,  it  ought  (if  not  consented  to 
by  them)  to  be  restrained  by  in- 
junction, being  the  act  of  a  public 
body  exceeding  its  powers.    3.  By 
Cresswell  and  Williams^  Js.,  duhi- 
tanfe  Turner,  L.  J.,  that  a  right  of 
fishing  is  within  the  term  "land" 
according    to    the    interpretation 
clause  of  the  Public  Health  Act, 
1848.  Oldaker  y .  Hunt.   Page  376 

PUBLIC  POLICY, 

See  Solicitor. 

PURCHASER. 
iS^e  Judgment,  3. 

PURCHASE,  WORDS  OF. 

See  Will,  5. 
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RAILWAY  COMPANY. 

See  Charity,  2. 

RECEIVER. 

See  Benefice. 

REGISTRATION. 

See  Judgment,  1,  2,  3. 

REMOTENESS. 
See  Thellusson  Act. 

RENT. 

See  Evidence. 

REPUTED  OWNERSHIP. 
See  Bankruptcy,  6. 

RESCINDING. 

See  Vendor  and  Purchaser. 

RESIDUARY  LEGATEE. 

See  Will,  1,  4. 

RESIDUARY  TRUST. 
See  Power. 

REVESTING  ORDER. 

See  Insolvent. 


SALE. 

See  Vendor  and  Purchaser. 

SERVICE. 
See  Bankruptcy,  7. 

SETTLEMENT. 
See  Infant. 
Lunatic. 


SOLICITOR  AND  CLIENT. 
1 .  A  Aer  a  long  and  unsuccessful  litiga- 
tion to  recover  an  estate,  a  younger 
brother  o£  the  unsuccessful  party, 
and  the  next  to  him  in  an  entail 
claimed  in  the  estate,  entered  into 
an  agreement  with  him  to  pay 
what  should  be  due  in  respect  of 
the  solicitor's  bills  of  costs,  with 
interest  on  the  principle  of  annual 
rests,  and  to  commence  a  new  liti- 
gation at  his  own  risk  in  the  name 
of  the  elder  brother,  who  agreed, 
on  these  terms,  to  relinquish  the 
estate  to  the  younger  brother. 
Shortly  afterwards,  an  agreement 
was  entered  into  between  the  soli- 
citor, who  was  also  to  conduct  the 
new  litigation,  and  the  elder  bro- 
ther, that  the  solicitor  should  be 
paid  in  respect  of  the  old  costs 
a  specified  sura,  being  less  than 
the  costs  out  of  pocket,  unless  the 
brothers  or  one  of  them  came  into 
possession  of  the  estate,  in  which 
event  the  elder  brother  agreed  that 
he  or  the  younger  brother  would 
pay  in  respect  of  the  old  costs 
another  specified  sum,  being  the 
full  amount  of  the  bills,  with  in- 
terest calculated  on  the  principle 
of  annual  rests.  The  bill  had  not 
been  taxed,  but  had  been  examined, 
though  not  minutely,  by  a  friend 
of  the  client,  who  had  been  a  soli- 
citor. The  new  litigation  was 
conducted  by  the  solicitor  with  his 
own  capital.  It  succeeded,  and 
the  brothers  came  into  possession 
of  the  estate.  Seven  years  after 
the  agreement  with  the  solicitor 
had  been  entered  into,  they  sought 
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to  set  It  aside  on  the  ground  of 
undue  influence  and  insufficient 
advice.  Held^  that  the  agreement 
ought  to  be  upheld. 
Before  the  new  h'tigation  was  com- 
pletely closed,  but  after  a  successful 
verdict  in  it,  the  younger  brother,  on 
the  eve  of  making  an  ante-nuptial 
settlement,  signed  a  memorandum 
of  agreement  between  himself,  the 
elder  brother  and  the  solicitor, 
whereby  the  brothers  charged  the 
estate  with  payment  of  all  sums  of 
money  and  bills  of  costs  owing  to 
the  solicitor  by  both  or  either  of 
the  brothers,  with  lawful  interest, 
on  the  principle  of  annual  rests. 
At  that  time,  the  relation  of  soli- 
citor and  client,  though  not  dis- 
solved, had  been  loosened  by 
differences  between  the  solicitor 
and  the  brothers,  and  the  influence 
arising  from  that  relation  did  not 
subsist  in  its  full  force.  The  soli- 
citor made  no  attempt  to  prevent 
the  brothers  from  consulting  other 
solicitors,  and  in  fact  the  solicitor 
of  the  intended  bride  intervened, 
though  not  as  the  solicitor  of  the 
intended  husband: — Held — 1 .  That 
the  agreement  was  not  usurious. 
^,  That  it  was  not  merely  volun- 
tary, and  that  whether  the  term  as 
to  annual  rests  could  have  been 
maintained  or  not,  the  solicitor 
was  entitled  to  abandon  it,  and 
enforce  the  rest  of  the  agreement. 
5.  That  the  former  agreement,  as 
to  the  old  costs,  was  binding  on 
the  yonnger  brother  under  the 
latter  agreement.  4.  That  interest 
was  payable  on  the  old  costs  for 


the  interval  between  the  dates  of 
the  two  agreements,  as  well  as 
during  the  rest  of  the  time.  Moss 
V.  Bainbrigge,  Page  292 

2.  H.  and  B,  were  clients  of  the  same 
solicitor  3/.,  to  whom  B,  gave  an 
authority  in  writing  to  sell  certain 
property.  Acting  on  this  autho- 
rity, M.  entered  into  an  agreement 
with  H,  to  sell  the  property  to  him. 
Held,  that  this  was  a  transaction 
in  which  there  was  a  necessity  for 
the  utmost  openness  of  dealing, 
and  the  Court,  not  being  satisfied 
that  this  existed  in  the  case  before 
it,  refused  specific  performance  of 
the  agreement  entered  into.  Hesse 
V.  Briant,  Page  623 

See  Bankruptcy,  5. 

SPECIALTY  DEBT. 
See  Winding-up  Acts,!. 

SPECIFIC  PERFORMANCE. 
See  Solicitor  and  Client. 

STATUTE  DEED. 
See  Lunatic. 

STATUTES,  CONSTRUC- 
TION OF. 
A  Harbour  Company  was  empowered 
by  its  act  of  incorporation  to  raise 
money  on  mortgages  of  the  works 
and  tolls,  which  were  not  to  be 
effectual  until  they  were  enteied 
in  the  Company's  books  by  its 
clerk,  and  a  memorial  of  the  entry 
was  indorsed  on  them  : — Held,  that 
an  unindorsed  mortgage,  regular 
in  other  respects,  was  effectual. 
Such  provisions  as  these  respecting 
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the  indorsement   depend  on   the 
purpose  of  the  Act.     If  it  be  one 
of  public  concern,  they  are  con- 
strued largely,  as  in  the  Annuity 
Acts,  Shipping  Acts  and  the  mo- 
dern statutory  provisions  for   re- 
gistering judgments  ;  but  if  not, 
the  effect  is  limited  by  the  purpose 
of  the  Act. 
The  true   meaning   of  the    Exche- 
quer  Loan    Commissioners    Acts 
is,   that   the  Commissioners  have 
power  to  sell  property  comprised 
in   their   securities    as  against  all 
persons  over  whom  they  have  an 
absolute    priority,    but     not     as 
against  prior  incumbrancers,  ex- 
cept so  far  as  these  may  have  con- 
ceded their  priority.     Therefore, 
where    prior    mortgagees  of   the 
works  and  tolls  of  a  harbour  agreed 
that  on  the  Commissioners  making 
an  advance,  the   tolls  should    be 
applied — first,  in  paying  interest 
on  the  Commissioners'  advances  ; 
secondly,  in  paying  interest  on  the 
prior  mortgages ;   thirdly,  in   re- 
duction  of  the   principal  of  the 
Commissioners'  advance  till  it  was 
paid  off,  and — the  tolls  being  in- 
sufficient to  keep  down  the  interest 
on  the  Commissioners'  advances — 
they  sold  the  subject  of  their  se- 
curity to  a  Railway  Company  with 
notice  of  the  agreement : — Held, 
that  the  purchasers  took  subject  to 
the  charge  of  the  prior  mortgagees 
in  respect  of  the  interest  on  their 
securities. 
The  above  agreement  was  made  in 
1818.      In  1833,  before  the  sale 
to  the  Railway  Company,  one  of 


the    prior  mortgagees   wrote    to 
the    treasurer    of    the    Harbour 
company  complaining  of  non-pay- 
ment of  interest.    The  treasurer 
replied  that  no  interest  had  been 
paid  since  1821,  as  the  income  of 
the  Harbour  lef^  but  a  small  sur- 
plus afler  payment  of  expenses, 
but  that  he  was  at  all  times  willing 
to  give  information  to  the  mort- 
gagee or  to  any  other  gentleman 
who   had    embarked  property  in 
the  undertaking  : — Heldf  that  the 
agreement  and  the  correspondence 
took  the  case  out  of  the  Statute  of 
Limitations  both  as  to  principal 
and  interest. 
The  above   mortgages  were  in  the 
nature  of  a  Welch  mortgage,  being 
in  a  form  prescribed  by  the  Har- 
bour Act,  whereby  the  works  and 
tolls  were  demised  until  the  mort- 
gages  were  paid  off-^Held,  that 
whether  the  mortgagees  could  pro- 
ceed  at   law   or  not,  they   were 
entitled  to  sue  in  equity.     Joriin 
V.  South   Eastern   Railway  Com' 
pany.  Page  270 

STATUTE   OF  LIMITATIONS. 
See  Appropriation  of  Payments. 

Charity,  3. 

Evidence. 

Statutes,    Construction  of. 

SUMMONS. 
See  Bankruptcy,  7,  14. 

SURETY. 

See  Bankruptcy,  8. 

Principal  and  Surety. 
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TAIL. 

See  Lunatic, 

TENANTS  IN  COMMON, 
See  Advowson. 

TENANTS  IN  TAIL. 
5ef  Lunatic. 

THELLUSSON  ACT. 

A  testator  gave  his  real  and  personal 
estate  to  trustees,  in  trust  to  pay 
an  annuity  to  M,  P.  S,^  and  if  she 
should  have  children,  to  raise 
4,000/.  for  the  younger  children, 
and  he  gave  the  residue,  "  with 
the  accumulation  thereof,  which  I 
herehy  direct  my  said  trustee  or 
trustees  to  place  out  on  mortgages 
or  in  government  securities  in  the 
public  funds/'  upon  trust  for  the 
eldest  son  o^  M,  P,  S.,  on  his 
attaining  twenty-one,  and  taking 
the  testator's  name,  and  if  there 
should  be  no  child  of  M.  P,  S., 
then  on  trust  for  E,  B,  T,  upon 
attaining  twenty-6ve,  and  taking 
the  testator's  name :  at  the  expira- 
tion of  twenty-one  years  from  the 
testator's  death,  M.  P.  S.  had  no 
child : — Ueldf  that  the  will  con- 
tained an  express  direction  to 
accumulate,  and  that  the  case  fell 
within  the  Thellusson  Act. 

Although  the  will  contains  no  ex- 
press direction  to  accumulate,  yet, 
if  an  accumulation  necessarily 
takes  places,  by  reason  of  the 
form  in  which  the  property  is 
given,  the  case  falls  within  the 
Act,  sembh,  by  the  Lord  Chan- 
cellar  and  the  Lord  Justice  Turner, 


Held  also,  following  the  decision  in 
the  case  of  Broughion  v.  Brought 
Ion  (1  H.  L.  Ca.  406),  that  the 
annuity  to  M,  P.  S.  was  primarily 
payable  out  of  the  personal  estate, 
by  the  Lord  Chancellor  and  the  Lord 
Justice  Turner,  dubitante  the  Lord 
Justice  Knight  Bruce,  Tench  v. 
Cheese,  Page  ^53 

TIME. 
See  Appropriation  of  Payments. 

EviD£NCE. 

TRUST. 

5ee Thellusson  Act. 

Voluntary  Instrument. 
Will,  ft, 

TRUST  DEED. 
See  Fraudulent  Deed. 
Judgment,  1. 

TRUSTEE. 
5tfe  Bankruptcy,  12,  13. 
Pleading. 
Undue  Influence. 

TRUSTEE  ACT. 
A  testator  devised  lands  in  trust  to 
sell  for  the  payment  of  debts,  the 
trustees  disclaimed  and  the  heir 
at  law  could  not  be  found,  the 
lands  were  sold  under  a  decree  in 
a  suit  for  administration,  and  an 
order  was  obtained  under  the 
Trustee  Act,  1850,  appointing  the 
vendor's  solicitor  to  convey  to  the 
respective  purchasers.  Held,  by 
the  Lord  Chancellor  on  the  ques- 
tion being  raised  by  one  of  the 
purchasers,  that  the  provisions  of 
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the  9th  and  20th  sections  of  the 
Trustee  Act,  1850,  applied  to  the 
case,  and  that  the  order  which  had 
been  made  was  correct.  fVilks  v. 
Groom,  Page  205 

TRADE  MARK. 

Sec  Injunction. 

TRADER  DEBTOR. 

See  Bankruptcy,  7,  14. 

TRUST  DEED. 
See  Bankruptcy,  15. 


UNDUE  INFLUENCE, 
Where  a  person  holding  a  fiduciary 
character  purchases  from  his  cestui 
que  trust,  and  the  sale  is  com* 
plained  of,  this  Court  imposes  the 
burden  of  proof  upon  the  pur- 
chaser to  show  that  all  due  pro- 
tection has  been  afforded  to  the 
vendor ;  aliter^  where  no  such 
fiduciary  relation  subsists. 
Where,  af^er  the  death  of  a  vendor, 
the  sale  was  impeached  by  his  de- 
visees on  the  ground  that  at  the 
time  of  the  sale  he  was  an  illite- 
rate bedridden  old  man  of  seventy- 
one  years  of  age,  and  had  acted 
without  independent  professional 
advice,  and  had  conveyed  away 
the  property  in  question  of  the 
value  of  400/.  for  the  considera- 
tion of  a  provision  by  way  of 
board  and  lodging  during  his  life, 
which  only  endured  six  weeks 
after  the  conveyance  : — Heldj  that 


in  the  absence  of  any  fraud,  and 
the  evidence  showing  that  he  had 
declined  to  employ  professional 
advice  for  himself,  such  a  transac- 
tion was  not  impeachable  on  the 
ground  of  mere  inadequacy  of 
consideration.     Harrison  v.  Guest, 

Page  424 
See  Solicitor. 

USHER. 
See  Officer. 


VENDOR  AND  PURCHASER. 

Bill  filed  by  a  purchaser  to  rescind  a 
contract,  the  Plaintiff  alleging  that 
he  had  been  induced  to  enter  into 
it  by  fraud  and  misrepresentation  : 
it  appeared  that  the  advertisement 
out  of  which  the  contract  arose 
was  of  the  sale  of  six  houses, 
total  rental  131/.  6#.  per  annum, 
lease  about  seventy- five  years,  at 
a  moderate  ground  rent  of  50/.  a 
year,  but  what  the  Plaintiff,  who 
agreed  to  give  4201.  for  the  pro- 
perty, found  himself  liable  to  take 
was  an  under-lease  of  the  houses 
at  a  rent  of  50/.  The  Lord  Chan- 
cellor, reversing  the  order  appealed 
from,  dismissed  the  bill  without 
costs,  being  satisfied,  that  though 
there  was  a  misdescription  of  the 
property,  there  was  no  such  sub- 
stantial misrepresentation  as  called 
upon  the  Court  to  exercise  its 
jurisdiction.     Bartleit  v.  Salmon, 

3S 
See  Solicitor  and  Client. 


838 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


VESTING. 

See  Will,  7. 

VESTING  ORDER. 
See  Insolvent. 
Judgment,  1. 

VOLUNTARY  AGREEMENT. 
See  Solicitor. 

VOLUNTARY  INSTRUMENT. 

Mere  declaration  of  trust  by  the 
owner  of  property  in  favour  of  a 
volunteer  is  altogether  inoperative, 
and  the  Court  will  not  interfere  in 
such  a  case;  aliter  where  there 
has  been  a  change  of  legal  owner- 
ship and  so  a  trust  constituted. 
Letters  written  by  a  mortgagee  to 
the  mortgagor  and  persons  in- 
terested under  him,  containing  the 
expressions  **  I  now  give  this  gift 
to  become  due  at  my  death,  un- 
connected with  my  will.'*  "  I 
hereby  request  my  executors  to 
cancel  the  mortgage  deed,  &c." 
"  I  again  direct  and  promise  that 
my  executors  shall  comply  with 
my  former  request,  that  is,  to 
cancel  all  deeds  and  papers  I  may 
have  chargeable  on  the  /?.  estate:*' 
— Held^  not  to  operate  either  as  a 
declaration  of  trust  or  as  a  valid 
gift.  Scales  v.  Maude,  Page  43 
See  Fraudulent  Deed. 
Judgment,  3. 


WARD  OF  COURT. 
See  Infant. 


WILL. 

1.  A  testator  having  in  the  com- 
mencement of  his  will  appointed 
his  daughter  to  act  in  concert  with 
his  son  to  be  guardian  and  exe- 
cutrix added,  '*  I  also  appoint  and 
desire  in  this  my  last  will  and 
testament  that  my  son  to  be  ray 
executor  and  residuary  legatee  do 
jointly  with  my  daughter  my  exe- 
cutrix who  is  to  act  independent 
of  her  husband  and  be  guardian  to 
the  children  :  ''—Held,  that  the 
son  alone  was  entitled  to  the  re- 
sidue.    Lang  ley  v.  Thomas. 

Page  645 

2.  A  testator  by  his  will  gave  certain 
portions  of  his  property  to  one  of 
his  daughters  and  her  children, 
and  the  residue,  which  was  the 
greater  portion,  to  another  daugh- 
ter and  her  children.  By  a  codicil 
he  said,  '*  I  cancel  that  part  of  my 
will  settling  on  my  daughters  and 
their  children  my  property^  and  my 
sons  in  law  //.  and  A,  may  dispose 
of  the  property  I  leave  for  the 
good  of  their  families:*' — Held, 
that  the  sons  in  law  took  absolute 
interests  in  the  portions  given  by 
the  will  to  their  respective  wives. 
Alexander  v.  Alexander,  593 

3.  The  will  of  J.  A.  contained  the 
following  passage  : — **  I  forgive  \.q 
my  said  nephew,  Jacob  Ajrpleford^ 
the  debt  of  2,000/.  which  I  ad- 
vanced to  him  on  loan."  The 
testator  had,  on  occasion  of  his 
nephew  going  into  partnership, 
advanced  to  him  2,000/.  for  his 
own  use,  and  had  also  at  the  same 
time  lent  to  the  partnership  dif- 
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ferent  sums,  the  nephew's  pro- 
portion of  which  would  have 
amounted  to  about  2,000/.  :  — 
Held^  that  whether  the  2,000/. 
was  to  be  treated  as  having  been 
a  gift  to  the  nephew  or  not,  the 
testator  intended  in  the  above 
passage  to  refer  to  it,  and  not  to 
the  proportion  of  the  partnership 
debt  due  from  the  nephew.  Smith 
v.  Armstrong,  Page  150 

4.  A  testator  by  his  will  gave  several 
pecuniary  legacies,  including  one 
to   his    son   E,,  and    devised    his 
freehold,  copyhold  and  leasehold 
estates  to  his  sons  T.  and  A.  as 
tenants  in  common ;    and    he  ap- 
pointed them  his   residuary  lega- 
tees and  executors.     T.  died,  and 
by  a  codicil  the  testator  appointed 
E,   executor   in    the   room  of  T, 
and  revoked  the  legacies  given  to 
A,  and   E,   by  the  will,  and   he 
appointed  them  "  residuary  lega- 
tees," and  he  declared  that  certain 
freehold    and   leasehold   property 
comprised  in  his  marriage  settle- 
ment and  which  he  had  power  to 
appoint  should   go   to  the  *'  resi- 
duary legatees,  his  sons"  A,  and 
E. — Held,  that  the  moiety  of  the 
real  estate  devised  by  the  will  to 
T.  had  lapsed  and  descended  on 
A,  as  the  testator**  heir  at  law,  he 
taking   also   the  other  moiety  as 
devisee    under    the    will:  —  Held, 
also,  that  in  this  will  the  appoint- 
ment of  A,  and  E,  to  be  "  resi- 
duary legatees"    did  not   pass  to 
them    the    testator's   real    estate. 
W'lndus  V.  Windus.  549 

5.  A  testatrix  devised  her  real  es- 


tates to  trustees  in  trust  as  to  the 
rents,  issues  and  profits  thereof, 
for  all  and  every  the  children  now 
or   hereafter   to   be   born   of  my 
niece  M,  C,  who  shall  be  living  at 
my  decease,  during  their  lives,  in 
equal  shares,  and  for  the  survivors 
and  survivor  of  them  for  life,  Sec, 
and  after  the  decease  of  the  sur- 
vivor "  in  trust  for  all  the  lawful 
issue  male  and  female  of  such  of 
the  children  of  my  neice  now  or 
hereafter  to  be  born,  as  shall  be 
living   at    my    decease,   in   equal 
shares  and  proportions  as  tenants 
in  common  and  not  as  joint  tenants, 
and  the  heirs  of  the  body  and  re- 
spective bodies  of  all  and  every 
the  issue  of  the  said  children,  and 
on  the  death  and  failure  of  heirs 
of  the  body  of  any  one  or  more  of 
the  issues   of  the  said  children/' 
&c.,  in  trust  for  the  survivors,  &c. 
At  the  testatrix's  death  her  neice 
had  two  daughters,  one  of  whom 
was  married   and    had  issue  five 
children  : — //e/J,  that  the  daugh- 
ters of  the  niece  took  estates  for 
life  only,  with  remainder  to  their 
issue  as   purchasers.     Parker  v. 
Clarke.  Page  104 

6.  Where  a  bequest  is  to  "cousins" 
simpliciter,  first  cousins  only  will, 
in  the  absence  of  any  thing  to  ex- 
plain the  meaning  of  the  testator, 
be  entitled.     Stoddart  v.  NeUon. 

68 

7.  A  testatrix  devised  to  trustees  cer- 
tain freehold  premises  in  trust  to 
receive  the  rents  and  after  paying 
thereout  all  proper  outgoings  and 
applying  thereout,  if  they  thought 
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fit,  towards  the  maintenance  of  F. 
iS\,  to  let  the  residue  accumulate 
until   F,  S.  should  have  attained 
twenty-one  and  then  to  pay  such 
accumulations  to  him,  but   if  he 
should  die  under  such  age,  without 
leaving  issue  living  at  his  decease, 
then  such  accumulations  should  be 
applied  for  the  benefit  of  the  per- 
son to  whom  and  in  the  like  man- 
ner and  form  as  the  premises  were 
limited,  in  the  like  event,  and  when 
F.  S.  should  have  attained  twenty- 
one  then  the  trustees  were  to  stand 
seised  of  the  premises  in  trust  for 
him  in  fee,  but  if  he  should  not 
leave  any  issue  living  at  his  de- 
cease  then    the    trustees    should 
stand  seised  of  the   premises   in 
trust  for  A.  S.  in  fee,  and  if  A,  S. 
should  not  leave  any  issue  living 
at  her  decease  then  over.     F,  S. 
attained  twenty- one,  and  died  with- 
out ever  having  had  issue : — Heid, 
on   the   construction  of  the  will, 
that  the  premises  vested  in  F.  S. 
in  fee  on  his  attaining  twenty-one, 
subject  to  be  divested  in  the  event 
of  his  dying  without  issue,  which 
event  having  happened,  the  limi- 
tation over  in  favour  of  A.  S.  took 
effect.  Smith  V.Spencer.  Page  631 
See  Charity,  3, 

WINDING-UP  ACTS. 
1.  By  the  provisions  of  a  deed  con- 
stituting a  Joint  Stock  Company 
it  was  declared  that  the  proprietor 
of  each  share  should  bring  in  the 
sum  of  501.  in  respect  of  such 
.  share  as  and  when  called  upon  so 
to  do  in  manner  thereinafter  pro- 


vided, and  that  each  of  the  pro- 
prietors should  be  entitled  to  the 
profits  and  liable  for  the  losses  of 
the  Company  in  proportion  to  his 
shares.     The  executor  of  a  share- 
holder who  had  executed  the  deed 
of  settlement  being  placed  on  the 
list  of  contributories  of  the  com- 
pany which  was  being  wound  up 
under  the  Joint  Stock  Companies 
Winding-up  Acts: — Held{the  Lord 
Justices  Knight  Bruce  and  Turner 
dubitantibus)  that  a  call  made  by 
the  Master  under  those  Acts  was 
not  a  specialty  debt. 

Every  shareholder  as  a  partner  is 
liable  to  every  creditor  to  the  full 
amount  of  his  demand,  and  the 
sum  raised  by  the  Master  repre- 
sents not  any  demand  of  the  share- 
holders inter  se,  but  the  aggregate 
demand  of  all  the  creditors  on  the 
whole  partnership.      The  solvent 
shareholders  are  bound  to  make 
up    this  sum    not    by   virtue  of 
any  engagement  contained  in  the 
deed,   but   because  by  the  gene- 
ral rules  of  law  every  partner  is 
liable  to  the  whole  of  the  demand 
in  the  partnership.     Per  the  Lord 
Chancellor. 

Whether  the  demand  for  contribution 
by  a  shareholder  who  has  paid  more 
than  his  rateable  proportion  would 
be  such  as  to  give  him  under  the 
clause  above  referred  to  a  claim 
by  way  of  specialty  or  only  as  a 
simple  contract  debt— quaere.  Ro- 
Inmwn's  Executor* s  Case.  Page  572 

2,  A.  was,  in  his  absence,  chosen  by 
the  provisional  committee  of  a  pro- 
visionally registered  railway  to  be 
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one  of  the  managing  committee,  to 
whom,  by  resolutions  of  the  pro- 
visional committee  then  passed, 
power  was  given  to  allot  shares 
and  to  apply  the  funds  of  the 
Company  in  payment  of  expenses. 
The  scheme  having  proved  abor- 
tive, the  allottees  recovered  their  de- 
posits in  actions  against  A,  and  other 
persons  who  had  been  appointed 
to  be  members  of  the  managing 
committee.  The  members  of  the 
managing  committee  thereupon  ap- 
pointed a  sub-committee,  of  which 
A,  was  one,  to  take  measures  to 
protect  the  members  of  the  com- 
mittee. A.  was  a  constant  at 
tendant  at  the  meetings  of  the 
sub-committee,  and  took  an  active 
share  in  providing  for  some  of  the 
demands  on  the  committee  of  ma- 
nagement and  resisting  others. 
Held,  that  he  thereby  sanctioned 
and  adopted  the  former  proceed- 
ings of  the  managing  committee, 
in  which  he  had  not  taken  part, 
and  was  liable  to  contribute  in  re- 
spect of  them. 
B,y  who  was  appointed  and  acted 
as  a  member  of  the  managing 
committee  of  a  provisionally  re- 
gistered   railway    company,    with 


power  to  contract  with  engineers 
for  the  requisite  surveys,  &:c.  was 
one  of  the  members  liable  in 
respect  of  an  order  given  to  the 
engineers,  who  afterwards  being 
unable  to  complete  the  contract 
by  the  required  time,  offered  to 
forego  it,  and  to  substitute  a  con- 
tract for  a  part  of  the  line  only,  on 
the  terms  that  the  completion  of 
the  latter  within  the  time  should 
not  be  required.  At  a  meeting, 
at  which  B.  was  not  present,  the 
majority  of  the  managing  com- 
mittee present  resolved  to  accede 
to  the  proposal.  B,  at  a  subse- 
quent meeting  opposed  the  con- 
firmation of  the  resolution.  After- 
wards he  concurred  in  resolutions 
for  providing  means  of  satisfying 
the  engineer's  demand  among 
others  : — Held^  that  the  substi- 
tuted contract  was  only  a  modifi- 
cation of  the  contract,  in  respect 
of  which  B.  was  liable,  and  that 
under  the  circumstances  B.  was 
liable  to  contribute  to  the  payment 
of  the  engineer's  demand.  Con- 
tribution may  be  enforceable  on 
general  principles  of  justice,  in- 
dependently of  contract.  Spottis- 
woodes  case.  Page  345 


LONDON: 


C.  ROWORTH  AND  SONS,  PRINTBR8, 
BELL  YARD,  TBMPLE  BAR. 


